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BEFORE THE S8JAN IS5 Iitio:
WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION =~ -

UTiL. 0T
In the Matter of the Petition for Rulemaking Docket No. UT-970723 COMi Lo
by TCI Cablevision of Washington, Inc., to
Adopt Rules, Regulations and Procedures ADDITIONAL COMMENTS OF
Regarding Attachments to Transmission PACIFICORP
Facilities

PacifiCorp, an interested party in Docket No. UT-970723 welcomes the opportunity
to file Supplemental Comments in this proceeding, augmenting and clarifying its original
comments filed on or about November 10, 1997. The Washington Utilities and
Transportation Commission’s (“WUTC” or “Commission”) Notice of Preproposal Statement
of Inquiry (CR-101) (“Notice of PSI”) issued December 15, 1997, invited interested persons
to file additional comments and asked those submitting comments to focus on aspects of the
December 3, 1997 workshop discussion not contemplated nor addressed in earlier comments,
to respond to TCI Cablevision of Washington, Inc’s (“TCI”) “White paper” filed on
December 3, 1997, and to distinguish those portions of earlier comments which may not be
relevant given the workshop discussion.

1. Scope of Rulemaking.

The Commission’s Notice of PSI clarified the nature and scope of the potential
rulemaking indicating that the Commission intends to address the current lack of prescribed
rate methodology for attachments to transmission facilities; to confirm the Commission has
jurisdiction over attachment rates and is not preempted by the Federal Communications
Commission (“FCC”); and to relieve the burden of uncertainty in rate methodology when
contractual negotiations between parties are unsuccessful.

2. Use of Nonuseable Space in Rental Formula.

The TCI Briefing Paper for the December 3, 1997 workshop, or White Paper,
addresses the issue of incorporating space other than usable space into any adopted pole

rental formula in the following manner:
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1 “PacifiCorp and GTE suggest that the formula to be applied
today should be the telecommunications rate which under federal law

2 would be phased in for telecommunications attachments from 2001-
2006. The current FCC formula is applied today to both cable
3 operators and to telecommunications carriers. It allocates the cost of
both the useable and nonuseable space in proportion to the amount of
4 useable space which cable occupies. Electric utilities had asked
Congress to allocate costs of the nonuseable space equally among
5 attaching parties. The Congress compromised in 1996, and requires the
FCC to develop a use ratio which assigns the costs of useable space
6 proportionately as under the current formula, but which apportions two-
thirds of the cost of nonuseable space equally among attaching parties
7 when the attachment is used for services other than cable television.”
8 “Even under the federal model, the telecommunications rate
does not govern until 2006. For five years, the current formula applies
9 to all attachments. The rate produced by the new formula is to be
phased in in equal annual increments from 2001 through 2006.
10 Applying that formula to cable television today would defeat two key
elements of the federal formula.”
11
“First, the 1996 Federal Telecommunications Association
12 deliberately postponed the rate until 2006. The FTA provides a 5 year
window for the deployment of telecommunication facilities at the rents
13 computed under the FCC formula, and then a phase in thereafter, in
order to avoid the drag on innovation and deployment which high pole
14 rents would cause in the interim. The phase in was in anticipation that
cable operators or CLECs attempting to compete with ILECs would
15 need a significant period of time to gain a market footing and pay the

additional rents. No party offers any basis for shortening the phase
16 in.”

17 “Second, the telecommunications pole rent is intended to apply
only to telecommunications vendors. The 1996 FTA model assures
18 nondiscrimination by setting telecommunication pole rents at the lower
cable rate, in order to provide nondiscriminatory deployment of both
19 cable and CLEC lines during the next 5 years.” TCI White Paper, pp
8-9.
20
21 First, the Commission should require proof in this rulemaking that incorporation of a

22 portion of nonuseable space costs in a rental formula would create a “drag on innovation and
23  deployment.” No party has offered any basis for assuming that a deployment drag would
24  result.

25 Second, neither TCI’s White Paper, the Telecommunications Act of 1996, nor the

26 Act’s history, provide any legitimate justification for charging telecommunication carriers
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(albeit over a phased-in period) for a portion of nonuseable space, while not requiring the
same treatment for other licensees, e.g., cable television operators. TCI describes Congress’
phase-in of charging for nonuseable space as a “compromise,” but the White Paper sets forth
no justification for differentiating between cable television operator and telecommunication
carrier licensees. The compromise may be nothing more than a reflection of the influence
possessed by the cable television industry lobby. The compromise is not based on any
finding that cable television operator licensee’s do not, while telecommunication carriers do
benefit from nonuseable space. Nonuseable space, as well as useable space, benefits all that
use a utility’s pole. If the WUTC, based upon a showing in this rulemaking proceeding,
finds that fostering and promoting viable competition in the telecommunications industry
requires a phasing in of the incorporation of nonuseable space in any adopted rental formula,
then the Commission should uniformly apply the phase-in to both telecommunication
providers and cable television operators. Clearly, Congress, by requiring the inclusion of
nonuseable space into a rental formula (albeit in a phased-in manner, allegedly to overcome
initial high deployment costs) has found that nonuseable space is of benefit to users of utility
poles.

PacifiCorp maintains that such benefits are afforded to all that place attachments on a
utility pole, regardless of whether the licensee is a telecommunications carrier, a cable
television operator, or both. PacifiCorp has no objection to basing a Washington rental
formula on the FCC methodology but, in order to fully compensate the pole owner,
nonuseable space costs should be incorporated into any rental formula adopted by the
WUTC.

3. Access to Private Rights-of-Way.

Under the Telco Act of 1996, utilities are to provide cable television system operators
and telecommunications carriers with nondiscriminatory access to any pole, duct, conduit, or

right-of-way owned or controlled by it. In its December 3, 1997 comments, PacifiCorp
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noted that in the FCC’s “Interconnection Order,”' the FCC concluded that the access
obligations of § 224(f) will depend on whether state law permits such access. TCI’s White
Paper sheds no light on Washington law on the issue.

First, the White Paper states that Congressional intent underlying the Telco Act
requires a “utility to exercise its eminent domain authority to expand an existing right-of-way
over private property in order to accommodate a request for access, just as it would be
required to modify its poles or conduits to permit attachments.”? (citing 11 FCC Red. 15499,
9 11181 (1996)). That does not describe Washington law on whether a cable television
operator or telecommunications carrier licensee can “piggyback” onto any private easement
held by an electric utility which specifies that the utility has the right to construct and

maintain electric facilities.

Second, the White Paper refers to the “expanded technology” concept. This concept
may allow new facilities (developed by advances in technology) that essentially perform the
same function as was described in an easement (e.g., replace fiber-optic cable for telephone
conductors) to be installed under the old easement language. However, the concept does not
stand for the proposition that technology has evolved to where “telecommunication facilities”
now perform the same function as “electric facilities® or “electric lines.”

The White Paper’s reference to “third party use of a preexisting easement” describes
the issue, but does not indicate whether Washington law would consider such to be a taking
of the landowner’s estate rights, or of the utility’s easement rights. The White Paper’s

citations are to jurisdictions that have ruled on the issue in favor of the TCI position, but

PacifiCorp submits that the question is not settled in State of Washington.

Umplementation of the Local Competition Provisions in the Telecommunications Act of
1996, First Report and Order, CC Docket No. 96-98.

2Interconnection Order, 1] 11181 (1996).
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1 In these Additional Comments PacifiCorp attempts to address the Company’s principal
2 areas of interest discussed in TCI’s White Paper, distributed at the December 3, 1998

3 conference. PacifiCorp reserves the right to address these and additional issues in the

4 rulemaking process.

5 DATED: January 13, 1998.

6

7 Respectfully submitted,

: G
Rbbert S. Coates
10 . PacifiCorp
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CERTIFICATE OF SERVICE

I hereby certify that I served the foregoing Additional Comments of PacifiCorp on

the following named person(s) on the date indicated below by:

[XX] mailing with postage prepaid;

[ 1 hand delivery;
[ ] facsimile transmission;
[ ] overnight delivery

to said person(s) a true copy thereof, contained in a sealed envelope, addressed to said

person(s) at their last-known address(es) indicated below.

Kristoff Bauer

City of Shoreline

17544 Midvale Avenue, N
Shoreline, WA 98133

Tom Brubaker
City of Kent

220 4th Avenue, S
Kent, WA 98032

Peter Butler

U S WEST

1600 7th Avenue, Room 3206
Seattle, WA 98191

Bill Clingenpeel

GTE

600 Hidden Ridge, MC: EO3N56
Irving, TX 75038

Robert S. Coates

PacifiCorp

Public Service Building Room 1000
920 SW Sixth Avenue

Portland, OR 97204

Judith Endejan

Williams Kastner & Gibbs PLLC
Two Union Square

601 Union Street, Ste. 4100
Seattle, WA 98101-2380
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Richard Finnigan

2405 Evergreen Park Drive, SW
Suite B-3

Olympia, WA 98502

Joan M. Gage

GTE Telephone Operations
1800 - 41st Street

Everett, WA 98201

Ron Gayman

AT&T Communications
2601 - 4th Avenue FL 5th
Seattle, WA 98121-1253

Paul Glist

Cole, Raywid, Braverman

1919 Pennsylvania Avenue, NW
Washington, DC 20006

William E. Guenzler

City of Bellevue
Transportation Department
301 - 116th Avenue, SE
PO Box 90012

Bellevue, WA 98009-9012

Kristin Hall

Snohomish County PUD
Public Utility District #1
PO Box 1107

Everett, WA 98206
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Elizabeth Hammond
Arter & Hadden

1801 K Street, NW
Suite 400K

Washington, DC 20006

Glenn Harris

United Telephone of Northwest
Regulatory Relations Admin.
902 Wasco Street

Hood River, OR 97031

James Heidell

Puget Sound Energy

PO Box 97034

Bellevue, WA 98009-9734

Gregory J. Kopta

Davis Wright Tremaine
2600 Century Square
1501 Fourth Avenue
Seattle, WA 98101-1688

Victoria Lincoln
Association of WA Cities
1076 S Franklin Street
Olympia, WA 98501

DATED: January 14, 1998.
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Bill Luce

GTE Northwest Incorporated
WAO101RA

1800 - 41st Street

PO Box 1003

Everett, WA 98206

Robert F. Manifold

Office of the Attorney General
Public Counsel

900 4th Avenue, Ste. 2000
Seattle, WA 98064

Timothy J. O’Connell

GTE Northwest Incorporated
PO Box 1003

Everett, WA 98206

'Timothy Rahman

Washington Water Power
1411 E Mission
Spokane, WA 99220-3727

Terry Vann

WITA

PO Box 2473
Olympia, WA 98507

r.neyS for PacifiCorp
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