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PUGET SOUND PILOTS

PREFILED REBUTTAL TESTIMONY (NONCONFIDENTIAL) OF
WALTER S. TABLER

I. INTRODUCTION

Would you please state your name, employer, and business address for the

record?

My name is Walter S. Tabler. I am self-employed by Tabler Consulting, LLC.

My business address is 2600 Second Ave., #2004, Seattle, WA, 98121.

Can you provide a brief background of your professional experience?

I was admitted to the bar in Washington in 1977. I served as an Assistant
Attorney General in Olympia from 1977 to 1980, assigned to the Department of
Transportation. One of the agencies I represented in the Attorney General’s
office was the Board of Pilotage Commissioners (“BPC”). From 1980 until 2003,
I was in private practice in Seattle. My last firm was then called Graham and
Dunn. From 1980 to 1990, I represented various individuals in connection with
pilotage matters. From 1991 to 2003, I was the lead outside attorney for the Puget
Sound Pilots (“PSP”). In 2003, I became an employee of PSP as its Executive
Director and General Counsel. I left PSP in 2015 and since then have been

consulting on pilotage issues for PSP and other pilotage associations.
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In your various capacities, what involvement did you have in previous rate

case submissions to the Board of Pilotage Commissioners?

While I was in the Attorney General’s office, I attended and advised the BPC on
its rate hearings. While in private practice, I continued participating in rate
hearings sporadically. And during my tenure as Executive Director of PSP, one
of my job responsibilities was to prepare the submissions and conduct the annual
rate hearings at the BPC. As a result of these activities, I have been involved
directly in approximately fourteen rate hearings. Because the BPC abandoned
any methodology in setting rates in 2006, we argued after that time that the BPC
should establish a formal method for recognizing retirement costs. However, the
BPC did not ever again recognize any particular expenses in making its tariff

decisions.

Do you have any other relevant experiences or knowledge relevant to this

testimony?

Yes. While at PSP, I expanded my familiarity with PSP’s retirement plan history
with an investigation of the regularly kept records of PSP in our office, the files at
the BPC, and various legal resources. I have also conducted research on the
development of the current retirement program, the history of regulatory actions
by the BPC in connection with pilot retirement, and retirement plans of other

pilotage districts.
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II. PURPOSE OF TESTIMONY

What is the purpose of your testimony in this current proceeding?

My testimony explains how PSP’s pay-as-you-go retirement program was jointly
negotiated between industry (through the Puget Sound Steamship Operators
Association) and PSP, approved by the BPC in 1988, and has been continuously
funded through the tariff since that time. I further explain that abruptly
discontinuing or reducing tariff funding would result in significant instability that
would have direct consequences for Washington maritime commerce and is
exactly the type of avoidable disruption the Commission’s ratemaking function is
intended to prevent. PSP has long administered retiree payments as required
obligations, and those obligations directly affect the security of PSP’s current
retirees. It would be imprudent to adopt a dramatic reduction in pension recovery
in this case. Such an abrupt shift of legacy retirement costs onto working pilots
would destabilize the pilot workforce and the training pipeline, creating

immediate and lasting risk to safe and reliable pilotage services.

PSP’S RETIREMENT PLAN WAS ESTABLISHED IN COOPERATION
WITH INDUSTRY AND APPROVED BY THE BPC

Could you briefly explain the history of the PSP retirement program?

Yes. At a high-level, the retirement program for the Puget Sound Pilotage
District is a pay-as-you-go program established jointly by PSP, the Puget Sound
Steamship Operators Association (“PSSOA”) and the BPC in 1987 and 1988.

The PSSOA was the industry association representing ship operators in pilotage
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matters until 2005, when the Pacific Merchant Shipping Association (“PMSA”)
assumed this role." In its capacity representing industry, the PSSOA regularly
appeared at BPC meetings on behalf of the shipping industry, negotiated rates and
retirement plans with PSP, including securing retirement benefits for Grays
Harbor pilots, and represented the shipping industry in contested and stipulated

rate hearings.

Why is the history of the retirement program relevant?

The history is critical because Staff and PMSA have proposed to significantly
reduce or eliminate tariff funding of the current pay-as-you-go retirement plan.
This proposal would unilaterally undo a longstanding agreement that industry

itself negotiated and endorsed for decades.

How did the current pay-as-you-go plan come about?

The current plan was the result of extensive negotiations between the pilots and
PSSOA, the ratepayer’s representative, during the 1980s. In December 1983, the
pilots (then operating under the name of the Port Angeles Pilots) and the PSSOA
entered a Memorandum of Agreement providing that they would jointly request
the BPC to fund the retirement plan through the tariff.> The BPC agreed to this
joint request. In other words, this was not a unilateral decision by the pilots—it

was a negotiated agreement that industry endorsed and the BPC approved.

! See Exh. WST-10.
2 Exh. WST-02 (Memorandum & Agreement Between the Puget Sound Steamship Operators
Association, Inc. and the Port Angeles Pilots on Pension Expenses (Dec. 5, 1983)).
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Did negotiations between PSP and PSSOA continue after 1983?

Yes. Negotiations continued over the structure and funding of the retirement
program. The prior 1982 retirement plan provided that retired pilots would receive
a benefit equal to 1% per year of service applied to an active pilot’s income—for
example, a pilot who retired after 10 years would receive 10% of whatever active
pilots were earning at that time.® This meant benefits would fluctuate and increase

as active pilot earnings grew.

Both PSSOA and PSP recognized that this structure exposed industry to
significant and unpredictable liability. Industry wanted to cap its exposure, while
the pilots wanted full tariff funding. The result was a negotiated compromise: the
pilots agreed to switch to fixed benefit payments based on a percentage of target
net income at the time of retirement (specifically, the average of the last three
years), giving up any inflation protection. In exchange, industry agreed to support
full tariff funding of the plan. By 1987, PSP and PSSOA agreed on this

framework.

When the parties could not agree on certain details, the BPC supplied those terms
at a December 1987 rate hearing and established a five-year program to achieve
full tariff funding by 1992, making clear its intent to fully fund the retirement plan

going forward.* PSP then voted to approve the plan.

3 Exh. WST-03 (1982 Port Angeles Pilots Association Pension Program).
4 Exh. WST-04 (December 10/11 1987 Board of Pilotage Commissioners Meeting Minutes).
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After adoption of the current plan, what happened to the prior BPC pension

regulations that had been in effect since 1967?

The BPC has been regulating and requiring pilot retirement plans since at least
1967. Those regulations required pilots to make their own retirement fund
contributions. Four months after approving the new tariff-funded plan, BPC
repealed those provisions in WAC 296-116-320 in April 1988. PSP supported the
repeal because they understood the old self-funded framework was being replaced
by the new industry-negotiated, tariff-funded arrangement. This regulatory action
confirms that the BPC itself viewed the tariff funding commitment as a binding,

long-term arrangement—not a year-to-year discretionary decision.

Did industry continue to support the tariff funding of the retirement plan

after 1987?

Yes. From 1988 through the 1995 tariff hearing, the cost of the retirement
program was funded as determined by the BPC in 1987—and industry did not
object. Then, in 1996, the PSSOA, PSP and ARCO Marine (a large tanker
operator with an interest in tariff matters) reached a comprehensive five-year
Memorandum of Understanding that provided for full tariff funding of retirement
plan expenses based on audited expenses from the prior year.” That MOU was

extended for another five years in 2001 by an agreement among PSP, PSSOA and

5 Exh. WST-05 (Memorandum of Understanding for the Puget Sound Pilotage District between Arco
Marine Inc., Puget Sound Pilots and Puget Sound Steamship Operators Association, Inc. (Apr. 10, 1996)).
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Polar Tankers (successor to ARCO Marine).® The 2001 MOU also included a
negotiated increase in the retirement benefit from 1.25% to 1.5% per year of
service.” The joint proposal provided that “the adjustment is intend (sic) to cover
all future PSP retirees.” The agreement also provided for a retroactive increase
in benefits to former PSP members or their surviving spouses in the amount of
20%. After the BPC’s approval of these changes at the 2001 rate hearing, PSP

amended its plan to contain the increased benefits.!”

Q. What happened next?

A. In 2006, there was a contested rate hearing at which the BPC increased the tariff
by 24% plus incidental increases (PMSA had suggested an increase of 3.46% plus
incidental increases).!! Despite differences in how much a pilot should earn, all
parties, including PMSA, agreed in 2006 that the tariff should continue to fund
the full cost of the retirement program. The shift in PMSA’s position occurred

immediately after that proceeding.

Q. What is the significance of this history for the current case?

A. Staff’s and PMSA’s proposals would unilaterally undo a retirement funding

structure that was negotiated by pilots and industry, jointly requested of the BPC,

¢ Exh. WST-06 (Joint Proposal and MOU for Tariff Adjustments, Puget Sound Pilotage District (May
10, 2001)).

71d. at?2.

$1d.

°ld.

10 Exh. WST-07 (May 10, 2001 BPC Meeting Minutes).

1 Exh. WST-08 (May 11, 2006 BPC Meeting Minutes).
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and approved by the BPC for full funding nearly four decades ago. Industry was a
full partner in designing this system and affirmatively supported it for decades.
Critically, the pilots made real concessions in these negotiations—they gave up
inflation-protected benefits tied to active pilot earnings and accepted fixed
benefits at retirement. Industry received the benefit of that bargain: predictable,
capped retirement costs. It would be fundamentally unfair—and unworkable, as
explained below—to discontinue the industry-negotiated arrangement that has
been in place for nearly four decades for this interim period while PSP is actively
working to implement a fully funded, tax-qualified Multiple Employer Defined
Benefit Plan. When ratepayers and the BPC agreed to the plan, they understood
that it would be maintained going forward, that it could not be repealed without
being replaced, and that the commitment to tariff funding of the plan would

continue until the parties agreed to a new plan that would get pilot approval.

Has the BPC ever required pilot associations to make payments due under

retirement plans?

Yes. In February 1991, the board enacted what is now WAC 363-116-315,
compelling pilot associations to make any payments due under their retirement
programs if the cost of the program was funded by the tariff. This WAC is still in
effect. During my years representing and appearing before the BPC, it was clear
to me that any failure of a pilot association to make payments due to retired pilots

would be swiftly dealt with by the BPC. Retirement plans were of importance to
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the BPC, and it went out of its way to protect the ability of retirees to get the

funds due them.

IV.  ABRUPTLY DISCONTINUING OR REDUCING TARIFF-FUNDING OF
THE PLAN IN THIS CONTEXT WOULD HAVE NEGATIVE CONSEQUENCES

Q. Looking back, has it been typical for pension expenses to be supported by

state-established tariffs?

A. Yes. Multiple historical tariffs and related materials show retirement funding as
an explicit tariff component for PSP. The 1967 tariff itemized a “Trust Fund
and/or Pension Fund Contribution” as a separate charge assessed per mile. The
1973 and 1976 tariffs continued this structure, listing a separate “Retirement Fund
Contribution” per mile.'? The 1996 MOU tied the declared Target Net Income to
compliance with PSP’s retirement program, confirming that retirement-benefit

mechanics were part of the tariff-setting framework."?

And pension expense has long been recognized as recoverable by industry.
PSSOA (the predecessor to PMSA) participated in agreements and filings that
treated retirement expense as a tariff-supported, recoverable element of pilot
compensation. For example, as I discussed earlier, the 2001 joint submission
documented an agreed increase in the retirement benefit rate from 1.25% to

1.50%, reflecting industry’s negotiated recognition of retirement funding as part

12 See, e.g., Exh. WST-09 (March 13, 1975 Board of Pilotage Commissioners Tariff).
13 Exh. WST-05 at 8-9 (“A specific Target Net Income amount shall be declared annually ... to comply
with provisions of the Amended Retirement Program of Puget Sound Pilots (Revised January 1, 1988)

L)
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of the tariff.!* Tariff-funding of PSP’s retirement plan under the 2001 MOU
remained effective through 2005."> And PMSA continued to acknowledge
retirement benefits as being funded through the tariff and paid from gross
revenues in the 2006 tariff proceeding, reflecting explicit acknowledgment of

recoverability (even if later ratemaking became less line-item specific).

This evidence demonstrates that retirement expense has been treated as a
recoverable cost of service for decades—first under BPC-approved tariffs and

now under Commission-approved tariffs.

Q. Why is a stable retirement plan important for pilot recruitment and
retention?
A. Retirement income is a necessary component of pilot compensation and is a major

factor in attracting qualified pilots to the district. Because of the extensive

experience required to become a pilot, many pilot applicants are at an age where
retirement considerations are compelling when deciding which pilotage districts
to pursue. Most applicants already have retirement plans in place in their current
employment. Puget Sound is already at a competitive disadvantage on this front
because its retirement plan is less generous than most other districts. Eliminating
or significantly reducing tariff funding in this context would make it even harder

to attract top talent.

14 Exh. WST-06 at 2.
57d at 14.
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Are there other reasons that pilot retirement plans are so important in the

industry?

Yes. Pilot retirement plans are an important component of the safety net provided
by a vital and active pilotage service. While there is a mandatory retirement age
of 70 for pilotage in the state of Washington, it is in the public interest for many
pilots to retire before they reach that age. Piloting is stressful and physically
demanding work, and when a veteran pilot’s skills begin to diminish, it is
important from an individual and public safety standpoint to enable that pilot to
retire with financial security. Regulators do not want pilots on the water whose
capabilities have declined, but who continue working out of financial necessity.
Indeed, I believe that this, along with trying to attract the best pilots to the district,
is one of the main reasons that the BPC was so heavily involved in securing
retirement benefits for retired pilots for at least fifty years before the UTC

assumed rate-setting authority.

This district’s retirement plan is an essential part of the safety net protecting Puget
Sound and the functioning of vital pilotage infrastructure. Secure funding is
essential for the survival of PSP and a continuation of the pilotage system in
Washington that has been so successful over the years in protecting the people of
this state against the risks to safety and our environment introduced by the ships
calling in our ports. This funding has always been viewed as essential by the

BPC.
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What would happen if tariff funding of the retirement plan were

discontinued in this case?

It would be catastrophic. PSP would be unable to meet its accrued obligations to
retired pilots, which would likely trigger an unruly liquidation of the organization
and severely disrupt the delivery of pilotage services in Puget Sound. The
retirement program requires a two-thirds vote of all affected parties—pilots,
retirees, and surviving spouses—to amend or reduce benefits. It would be
virtually impossible to achieve such a vote to terminate the plan if funding
stopped. Retirees would almost certainly sue the remaining active pilots for
liability under the plan, resulting in protracted litigation that would distract pilots
from their primary mission and be wholly detrimental to the safe movement of

vessels in the district.

It is worth noting that while pay-as-you-go plans may not be practical for many
businesses, they work in the pilotage context because revenues are controlled by
tariffs and the tarift-setting body has approved the plan. The assumption
underlying these arrangements is that the regulatory body will continue to fund
the pay-as-you-go liability once it is approved. This assumption is reasonable—
indeed, necessary—because pilots do not control their own revenues. They can
only charge what the tariff permits and must rely on tariffs approved by the
regulatory body to cover necessary costs, including retirement obligations. Thus,

when a regulatory body approves a pay-as-you-go plan and agrees to fund it
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through the tariff, pilots reasonably rely on that commitment lasting until all

parties agree to amend the plan.

Would this type of disruption affect maritime safety more broadly on the

Puget Sound?

Yes. As in most ports, the pilotage service in Puget Sound functions through the
pilot association. While the individual pilot is responsible for the safe movement
of a particular vessel, the association’s contribution to safety is much broader and
ultimately, more significant. PSP provides education, training, professional
development, dispatch and accounting services to individual pilots. It provides
and implements important safety guidelines on issues such as tug usage,
anchoring standards, tanker escort procedures, tide restrictions, and rest rules. The
association facilitates discussions among pilots about emerging threats—for
example, recognizing when larger container ships require additional tug

assistance—and translates those discussions into best practices.

Ships, marine traffic, and conditions on the water change constantly, and it is
impossible for regulatory agencies such as the BPC or the Coast Guard to keep
pace with every emerging threat and effectively legislate safe practices in real
time. Pilot associations fill this gap: they can identify risks, share information
among pilots, and implement best practices far more quickly than any formal
rulemaking process would allow. This is precisely why pilotage services are
provided through associations in most American ports. The collective knowledge

of experienced pilots, organized and presented through the association, is perhaps
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the most important factor in maintaining safe vessel movement in Puget Sound.
Triggering a funding crisis by abruptly removing or reducing tariff funding for
PSP’s retirement plan, while PSP is in the process of implementing a MEP, would

have serious consequences for maritime safety throughout the region.

V. CONCLUSION

Q. Does that conclude your testimony?

A. Yes, it does.
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