BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

	WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION, 



Complainant,

v.

PACIFICORP d/b/a PACIFIC POWER & LIGHT COMPANY, 



Respondent.


	DOCKET UE-090205

COMMISSION STAFF MOTION FOR PREHEARING CONFERENCE 



I.
Background
1 The Staff of the Washington Utilities and Transportation Commission (Staff) requests that the Commission hold a prehearing conference to help the parties understand the appropriate evidence to file in support of the Settlement Stipulation.  This motion does not bring into play the terms of any specific statute or rule, though it relates to Commission settlement procedures addressed in WAC 480-07-730 to -750.

II.
Discussion
2 The Settlement Stipulation
 in this docket requires each party to cooperate in presenting evidence to the Commission supporting the settlement.  Settlement Stipulation at 10-11, ¶ 32, Section III.N.4.  Despite detailed discussions among the parties on the subject, over several sessions, including the participation of a settlement ALJ Ann Rendahl, the parties are at an impasse on what evidence on revenue requirements and rate design/rate spread is required, appropriate and in furtherance of the cooperation called for by the Stipulation.

3 Staff believes the Commission requires each party to describe the evidence and issues they examined and the efforts they expended to test the Company’s direct case.  In other words, the Commission wants a description of the major issues the parties reviewed, rather than their conclusions or positions.  This is consistent with the recent guidance provided by Commission ALJ Dennis Moss in the pending Puget Sound Energy rate case.
  
Unfortunately, this belief is not unanimous.  

4 The issue is whether the Commission also requires each party to identify specific errors or omissions in the Company’s case, set forth alternative analysis, litigation positions, etc.
  If this approach were adopted, in some instances, a party would face the unfortunate possibility of responding with “rebuttal supporting testimony,” which is oxymoronic, unprecedented, and counter to the filing cooperation typically pledged in settlement stipulations such as the one here.
  
5 It is true that the Company’s direct case is typically the principal evidence admitted into the record in support of settlements such as this.  However, the Settlement Stipulation makes clear that the settled resolution of this case establishes no precedent, except as to a limited number of specific items not at issue in this Motion.
  Therefore, there is no legal need for any party to challenge the Company’s direct case with contrary analysis and contrary litigation positions; all parties’ interests are protected.

6 For its part, Staff cannot and will not file testimony supporting the Settlement Stipulation until this issue is resolved, because to do so would breach the Settlement Agreement pledge of cooperation referenced earlier.  While Staff vastly prefers agreement on this issue among the parties in the first instance, that is not possible, despite extensive efforts.  
III.
Relief Sought
7 Staff requests the Commission convene a prehearing conference as soon as practical to hear from the parties, and provide the parties assistance on this issue.  In the end, each party will be in a position to decide whether the settlement process either will move forward as originally contemplated, move forward with fewer than all parties, or be abandoned. 


DATED this 9th day of September, 2009.
Respectfully submitted, 

ROBERT M. MCKENNA 

Attorney General

______________________________

DONALD T. TROTTER

Assistant Attorney General

Counsel for Washington Utilities and

Transportation Commission Staff

� The Settlement Stipulation in this docket was filed by the parties on August 25, 2009.


� “So we not only need to be satisfied that the overall outcome in terms of the revenue requirement is a reasonable one but also that we understand some of the more significant points of interest in the rate case.  For example, and I think this is an easy one for you to identify, the cost of capital and the capital structure issues, those typically are major drivers with respect to revenue requirement, and the Commission would want to hear without the necessity for litigation positions to be disclosed what went in to the process of determining the settled returns for the various components and the various proportions of those components in the capital structure.  If your expert has performed a DCF analysis, you can tell us that without having to tell us the results, but it's nice to know that the analysis was and that you as good negotiators have taken all of this important information into account in arriving at a settled figure.”  ALJ Moss statement at the June 22, 2009, prehearing conference in Washington Utilities & Transportation Commission v. Puget Sound Energy, Inc., Dockets UE-090704 and UG-090705 at Tr. 27:3-21.  ALJ Moss indicated (at Tr. 26) that he was providing this guidance to clarify certain statements made during the Commission’s Bench/Bar conference last spring. 


� In this pleading, Staff does not purport to provide a detailed description of this alternative view.


� See, e.g., Settlement Stipulation at 10-11, ¶ 32, Section III.N.4. This also raises the specter of a party issuing data requests on another party’s “supporting” testimony.


� Settlement Stipulation at Section III.N.6, ¶ 34.


� Indeed, the Settlement Stipulation in this docket is patterned off (and therefore has the same protections as) the settlement agreement the Commission approved in PacifiCorp’s last rate case, Docket UE-080220.  The testimony filed in that case is consistent with the approach Staff identifies in this Motion. 
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