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I.  RELIEF REQUESTED

1 Pursuant to WAC 480‑07‑380(2), the Washington Utilities and Transportation Commission Staff (“Commission Staff” or “UTC Staff”) moves for the following relief:

A.
An order declaring that RCW 81.77.185 does not entitle solid waste collection companies to retain unspent revenues from the sale of recyclable materials; and
B.
An order denying the Petitions for Reconsideration of Portion of Order No. 1 Requiring Revenues Not Spent During Prior Plan Period and Current Plan Period be Carried Forward to Following Plan Period.

II.  STATEMENT OF FACTS AND PROCEDURAL HISTORY
2 RCW 81.77.185 directs the Washington Utilities and Transportation Commission (“Commission”) to allow solid waste collection companies to retain a portion of the revenue they receive from the sale of recyclable materials, if certain conditions are met.
  The remaining revenue is to be passed to residential customers.  The mechanism for doing that is described in WAC 480‑70‑351(2).

3 In orders entered in Dockets TG‑090899, TG‑091463, and TG‑091467, the Commission authorized the petitioners in each of these consolidated dockets (collectively “the Companies”) to retain thirty percent of the revenue they received from the sale of recyclable materials between the dates of the orders and October 31, 2010.  The orders directed the Companies to report to the Commission the amount of revenue they retained, the amount of money they spent on the activities identified in their recycling plans, and the effect the activities had on increasing recycling.

4 On September 15, 2010, the Companies initiated these dockets by filing with the Commission proposed revisions to certain tariffs, to reflect changes in recyclable commodity revenue adjustments for residential and multi-family customers receiving recycling collection services.  Murrey’s Disposal Company and American Disposal Company, which operate in Pierce County (“Pierce County companies”), also filed requests to retain fifty percent of the revenue the companies will receive from the sale of recyclable materials that they collect in their residential recycling collection services during the recycling plan period of November 1, 2010, through October 31, 2011.  Mason County Garbage filed a request to retain thirty percent of such revenue.
5 To support their revenue-retention requests, the Pierce County companies filed a Company Recycling Plan approved by Pierce County.  Under the plan, up to fifty percent of the retained recyclable commodity revenue would be awarded to the companies based on the companies’ meeting certain performance measures during the upcoming year.  Pierce County informed the Commission that the companies’ performance during the prior year had achieved the goals and objectives in the county’s solid waste management plan and ordinance, and stated that the Pierce County companies were eligible to retain thirty percent of recyclable commodity revenues they had withheld from customers during the prior year, including any unspent revenues.

6 Similarly, Mason County Garbage filed a county-approved 2010-2011 Company Recycling Plan that described performance measures the company would need to meet in order to qualify for financial awards.
  Mason County notified the Commission that Mason County Garbage had performed in a manner satisfactory to the county during the prior year, and stated that “the hauler is entitled to the full 30 percent revenue sharing provided for in the [recycling] plan and authorized by RCW 81.77.185.”

7 On October 22, 2010, Waste Connections filed some of the information required by the orders in Dockets TG‑090899, TG‑091463, and TG‑091467.  It showed the following:

	Company

(reporting period)
	Recycling Revenue Retained
	Recycling Plan Expenditures
	Revenue Retained Minus Expenditures

	Mason County Garbage

(Aug. 16, 2009 – Aug. 31, 2010)
	$71,937
	$82,672
	($10,735)

	Murrey’s Disposal Co. and American Disposal Co.

(Sept. 1, 2009 – Aug. 31, 2010)
	$487,961
	$408,277
	$79,684
unspent revenues


8 The matters came before the Commission at its October 28, 2010 Open Meeting.  During the meeting, there was much discussion about how RCW 81.77.185 should be interpreted.  Does it apply prospectively, requiring companies to spend all retained revenue on measures designed to increase recycling?  Can it apply retroactively, allowing companies to keep some retained but unspent revenue as a reward for past performance, as the Companies proposed?  Is there another interpretation?
9 In accordance with its decisions at the October 28, 2010, Open Meeting, the Commission issued Order 01 in each of these consolidated dockets.  The Commission took no action on the revised tariffs that the Companies had filed, thereby allowing the revised commodity credits under WAC 480‑70‑351(2) to go into effect on November 1, 2010, by operation of law.
  The Commission authorized the Pierce County companies to retain fifty percent of the revenue they receive from the sale of recyclable materials collected in their residential recycling programs from November 1, 2010, through October 31, 2011, and the Commission authorized Mason County Garbage to retain thirty percent.  

10 The Commission also ordered:

Revenues retained by [the Companies], not spent during the previous plan period [August or September 2009 through October 31, 2010] are to be carried over into the next year, and revenues from this plan period [November 1, 2010 through October 31, 2011] that are not spent are to be carried over to the following year, unless the Commission orders some other treatment.
  

11 On November 8, 2010, the Companies filed petitions for reconsideration.  They asked the Commission to revise the paragraph quoted above and to authorize the Companies to retain unspent revenue in the current year and not require carryover in future years.
  The Washington Refuse and Recycling Association (WRRA) filed a statement in support of the Companies’ position.

12 The petitions came before the Commission at its November 24, 2010, Open Meeting, and the Commission decided to set the matters for hearing.  The Commission commenced an adjudicative proceeding, consolidated these three dockets, and permitted WRRA to intervene.  The parties agreed to file cross-motions for summary determination on the legal issues raised by the petitions for reconsideration.

III.  ISSUES

13 The Companies’ petitions for reconsideration raise two legal issues:

A.
Does RCW 81.77.185 entitle solid waste collection companies to retain a portion of unspent revenues from the sale of recyclable materials during the prior reporting year as a reward for past performance?

B.
If a county recommends that a solid waste collection company be allowed to retain a portion of unspent revenues from the sale of recyclable materials during the prior reporting year, does RCW 81.77.185 require the Commission to accept that recommendation? 

Commission Staff believes the answer to both questions is no.

14 Not addressed in this motion is the issue of whether RCW 81.77.185 permits a company to include a profit element in its plan for using incoming revenues prospectively.
  That issue is raised in another proceeding currently pending before the Commission.
  The Companies’ petitions for reconsideration in these dockets do not present that issue, however.
IV.  ARGUMENT

15 According to the Companies, RCW 81.77.185 provides to solid waste collection companies “the ‘carrot’ of prospect of retention of some of the revenue share as reward for executing and implementing the innovative plans the legislation envisioned,” as a “performance benefit/premium.”
  The Companies argue that the Commission lacks authority to require solid waste companies to carry over any unspent revenues into the next plan period because the statute entitles the Companies to a reward for their performance in the prior plan period.  The Companies and WRRA argue that the content of a company’s recycling plan and the amount of any reward is a matter to be worked out between solid waste companies and counties, and is none of the Commission’s business.

16 As described below, RCW 81.77.185 cannot be interpreted as the Companies and WRRA propose.  The Commission properly required the Companies to carry over any unspent revenues into the next plan period.  The Companies’ petitions for reconsideration should be denied.
A.
The Language of RCW 81.77.185 Does Not Support the Companies’ Interpretation.
17 Statutory interpretation begins with the language of the statute.
  Here, the statutory language does not support the Companies’ position.  RCW 81.77.185 provides:

(1)
The commission shall allow solid waste collection companies collecting recyclable materials to retain up to fifty percent of the revenue paid to the companies for the material if the companies submit a plan to the commission that is certified by the appropriate local government authority as being consistent with the local government solid waste plan and that demonstrates how the revenues will be used to increase recycling.  The remaining revenue shall be passed to residential customers.

(2)
By December 2, 2005, the commission shall provide a report to the legislature that evaluates:

(a)
The effectiveness of revenue sharing as an incentive to increase recycling in the state; and

(b)
The effect of revenue sharing on costs to customers.

(Emphasis added.)

18 RCW 81.77.185(1) requires two showings from companies.  To be eligible for revenue sharing, the company must submit to the Commission a plan (1) that is certified by the local government and (2) that demonstrates how the revenues will be used to increase recycling.  These are independent requirements, and both must be met.

19 The Companies’ interpretation would replace “and” with “or” in the statute.  According to the Companies and WRRA, if a company files a plan that is certified by a local government, that is enough, and no other showing is needed.  That is not what the statute says, however.  The Companies’ submission must also demonstrate “how the revenues will be used to increase recycling.”
 

20 According to the Companies and WRRA, local governments, not the Commission, have the final say on whether a company has sufficiently demonstrated how the revenues will be used to increase recycling.  That interpretation ignores ordinary rules of grammar.
  The statute requires companies to submit to the Commission “a plan that is certified by the appropriate local government authority as being consistent with the local government solid waste plan and that demonstrates how the revenues will be used to increase recycling.”
  The phrase “and that” refers back to the plan, not to the local government certification.
  The plan must demonstrate to the Commission “how the revenues will be used to increase recycling.”
  The Commission has authority to determine whether a company has made that showing.  The statute does not require the Commission to accept a county’s determination that a company is entitled to retain unspent revenues from the sale of recyclable materials during the prior year.
21 The Companies suggest it is intuitively obvious that recycling will increase if they can keep unspent revenue sharing money as a reward for past performance because that will give them an incentive to work harder.
  The statute, however, says the Companies must demonstrate “how the revenues will be used to increase recycling,” not “how the revenues will increase recycling.”  Statutes must be interpreted and construed so that all the language used is given effect, with no portion rendered meaningless or superfluous.
  The Companies’ interpretation would impermissibly eliminate “be used to” from the statute.
22 The statute says the Companies must demonstrate “how the revenues will be used to increase recycling.”  The plain meaning of “will be used” suggests future action, not past performance.  The language suggests that the Legislature expected companies to provide details about how they will spend retained revenue to increase recycling prospectively.  The Companies’ interpretation would rewrite RCW 81.77.185 to require the Commission to “allow solid waste collection companies collecting recyclable materials to retain as a reward up to fifty percent of the revenue paid to the companies for the material if the companies submit a plan . . . that demonstrates ((how the revenues will be used to)) increased recycling.”
  Under the Companies’ interpretation, they would not have to use any of their share of the revenues on activities designed to increase recycling, so long as recycling increases.  That is not what the statute says.  Courts may not rewrite statutes by adding or subtracting words, and neither may the Commission.

23 According to the Companies and WRRA, RCW 81.77.185 embodies “the concept of incentivizing haulers to enthusiastically embrace optimization of solid waste streams and recycling systems,” and so obviously they are entitled to a reward.
  The statutory language does not support that view.  None of the words “reward,” “performance benefit,” or “premium” appears in the statute.  The word “incentive” appears only in the provision directing the Commission to evaluate the “effectiveness of revenue sharing as an incentive to increase recycling in the state.”
  It does not support the Companies’ view that the Legislature intended an incentive for individual companies to earn a retroactive reward. 
24 The Commission’s orders requiring the Companies to carry over any unspent revenues into the next reporting period are consistent with the language of RCW 81.77.185.  The Companies’ proposed revision is not.
B.
The Legislative History Does Not Support the Companies’ Interpretation.

25 The legislative history of RCW 81.77.185 supports Commission Staff’s reading.  It shows that the Legislature considered, but did not adopt, the Companies’ position.

1.
Legislative History of the Enactment of RCW 81.77.185 in 2002

a.
The Recycling Assessment Panel Report
26 In 1989, the Washington Legislature enacted the Waste Not Washington Act.
  It established a policy framework for waste reduction, reuse, and recycling, and declared a state goal of achieving a fifty percent recycling rate by 1995.
  That goal was not met, and the recycling rate dropped after reaching 39 percent in 1996.  
27 In 1999, the Washington Department of Ecology convened a Recycling Assessment Panel to evaluate causes for the recycling rate decline and to recommend responses.  The panel’s report, which was published in February 2000, included recommendations for legislation designed to increase commercial recycling, increase the efficiency of residential recycling, increase organic material recycling, address land-clearing waste, and raise public awareness.
  As the Companies point out in their Petitions for Reconsideration, the residential recycling section recommended legislation to allow revenue sharing.

28 Using selective quotations, the Companies say the Recycling Assessment Panel Report supports their interpretation of RCW 81.77.185.  Other language in the report supports Commission Staff’s interpretation, however:

In order to participate in the [revenue sharing] program, haulers will be required to submit a plan to the Utilities and Transportation Commission and local government to demonstrate how they will use the revenues to increase recycling.  An annual report will also be submitted by participating companies describing the effectiveness of their recycling efforts.

29 The Recycling Assessment Panel Report included a letter from UTC Staff as an appendix, with the following comment on the revenue sharing recommendation:
To ensure that the incentive actually increases recycling and is not simply additional profit, the report recommends that participating haulers submit a plan for increasing recycling and annually evaluate the results.

30 The Legislature was aware of the Recycling Assessment Panel Report when it enacted RCW 81.77.185.
  The report does not end the inquiry on the questions raised in the Companies’ Petitions for Reconsideration, however.
b.
The 2000 Legislative Session:  House Bill 2939 and Senate Bill 6715

31 The legislation that eventually became RCW 81.77.185 was first introduced in 2000, as a response to the Recycling Assessment Panel Report.  Companion bills were introduced in the House and Senate.  As originally introduced, both contained language similar to the language that the Legislature ultimately enacted in 2002:

	House Bill 2939, 56th Leg., § 1
(as introduced)
	Senate Bill 6715, 56th Leg., § 4
(as introduced)

	(1)
The commission shall allow solid waste collection companies collecting recyclable materials to retain up to thirty percent of the revenue paid to the companies for the material if the companies submit a plan to the commission that is certified by the appropriate local government authority as being consistent with the local government solid waste plan and that demonstrates how the revenues will be used to increase recycling.  The remaining seventy percent of the revenue shall be passed to residential customers served throughout the state.
(2)
By December 2, 2003, the commission shall provide a report to the legislature that evaluates:

(a)
The effectiveness of revenue sharing as an incentive to increase recycling in the state; and

(b)
The effect of revenue sharing on costs to customers.
	(1)
The commission shall allow a solid waste collection company collecting recyclable materials from residential customers to retain up to thirty percent of the revenue paid to the company for the material if the company submits a plan to the commission that is certified by the appropriate local government authority as being consistent with the local government solid waste plan and that demonstrates how the revenues will be used to increase recycling.  The remaining seventy percent of the revenue shall be passed to residential customers served by the company.
(2)
By December 2, 2003, the commission shall provide a report to the legislature that evaluates:

(a)
The effectiveness of revenue sharing as an incentive to increase recycling in the state; and

(b)
The effect of revenue sharing on costs to customers.


32 Before finally agreeing on the language that became RCW 81.77.185, however, the Legislature considered several alternative versions.
  Some of them would have allowed solid waste collections companies to be eligible for financial rewards for past performance—the model the Companies now say the Legislature enacted.  None of those bills passed, however. 
i.
House Bill 2939

33 The first alternative model arrived in a House committee amendment to HB 2939:

Substitute House Bill 2939, 56th Leg., § 1(1)

(House Committee amendment to original bill shown in bill draft style)
The commission shall allow solid waste collection companies collecting recyclable materials to retain ((up to)) thirty percent of the revenue paid to the companies for the material if the companies submit a plan to the commission that is ((certified by the appropriate local government authority as being)) consistent with the local government solid waste plan in the jurisdiction served by the company and that demonstrates how ((the revenues will be used to increase)) recycling will be increased.  The remaining seventy percent of the revenue shall be passed to residential customers served ((throughout the state)) by the collection company.
The report of the House Committee on Agriculture and Ecology explained that, under the amendment, “Solid waste collection companies are not required to demonstrate how revenues will be used to increase recycling, but simply to demonstrate how recycling will increase.”

34 Here, the Companies ask the Commission to assume that the Legislature enacted the model in Substitute House Bill 2939.  They argue that recycling will increase if companies are allowed to retain some revenue for themselves, without being required to demonstrate how they will use the money.  According to the Companies, that is because they will have an incentive to work harder to collect recyclable materials if they can keep some of the money from sales of the materials as a reward for past performance.
35 The Legislature did not enact Substitute House Bill 2939, however.  When the bill got to the Senate, the Senate reworked it.  Under the Senate version of House Bill 2939, companies would be entitled to keep twenty percent of the proceeds from the sale of recyclable materials, but only to the extent recycling exceeded 1999 levels.  Companies would not be required to demonstrate how they would use the money:
(1)
As an incentive to increase recycling and reduce landfill disposal, the commission shall allow a solid waste collection company collecting recyclable materials from residential customers to retain a portion of the revenue derived from the sale of increased recyclable materials tonnage.  In order to qualify to participate in a recycling revenue sharing program each hauler must submit to the commission a plan certified by the appropriate local government authority as being consistent with the local government solid waste management plan and specifying the 1999 per capita recycling base as determined by the local government.  Provided, that customers shall receive one hundred percent of the revenue derived from the sale of recyclable materials, up to the established per capita base.  Customers shall receive eighty percent of the revenue derived from the sale of recyclable materials exceeding the established per capita base.
(2)
By December 2, 2004, the commission shall provide a report to the legislature that evaluates:

(a)
The effectiveness of revenue sharing as an incentive to increase recycling in the state; and

(b)
The effect of revenue sharing on costs to customers.

(3)
This section expires December 31, 2005.

36 The House did not concur in the Senate Amendment to Substitute House Bill 2939, and asked the Senate to recede therefrom.
  The Senate did so, but then amended the bill to delete the revenue sharing section entirely.
  The Legislature took no further action on House Bill 2939.
ii.
Senate Bill 6715
37 The history of Senate Bill 6715 in the 2000 Legislature reflects similar debate about the model for revenue sharing.  When the bill got to the House, that body made substantial amendments, under which companies would receive rewards for setting and meeting performance goals that caused recycling to increase beyond the prior year’s levels:

(1)
In order to provide an incentive for recycling, the commission shall allow a solid waste collection company collecting recyclable materials from residential customers to retain thirty percent of the revenue paid to the companies for the material.  The remaining seventy percent of the revenue shall be passed to residential customers served by the company.  Failure to provide documentation of increased recycling will cause the entire revenue stream to be passed to residential customers served by the company.  The following documents are required:

(a)
A plan submitted to the commission that is consistent with the comprehensive solid waste plan and showing how the company plans to increase recycling; and

(b)
A yearly report showing that the plan has been successful at increasing recycling, as demonstrated by actual recycling tonnage increases, or by decreases in landfill disposal, or by other methods as agreed to by the local jurisdiction.
(2)
By December 2, 2003, the commission shall provide a report to the legislature that evaluates:

(a)
The effectiveness of revenue sharing as an incentive to increase recycling in the state; and

(b)
The effect of revenue sharing on costs to customers.

(3)
This section expires December 31, 2006.
The House Bill Report characterized the section as providing “a financial incentive to solid waste collection companies” with “accountability measures . . . to ensure that the additional revenues received by the collection companies are being used to increase recycling.”
  
38 The Companies seem to be arguing that this, or something like it, is the model the Legislature enacted.  The Legislature did not enact Engrossed Substitute Senate Bill 6715, however.  After the House returned the bill to the Senate with the House amendments, the Legislature took no further action on the bill before adjourning.

c.
The 2001 Legislative Session:  House Bill 1907 and Senate Bill 5716

39 Companion bills again appeared in the first session of the 57th Legislature.  Neither was based on a performance benefit model.

40 As introduced, House Bill 1907 lacked a revenue sharing section.  A House committee inserted one, using language originally introduced in the 2000 legislative session as House Bill 2939 § 1 (56th Leg.).
  House Bill 1907 never got to the floor of the House for a vote.
41 Senate Bill 5716 proposed an entirely new model for revenue sharing.  Section 6 would have authorized experiments to test methods for increasing residential recycling.  Companies choosing to participate would bear all financial risk, and would keep all revenue earned in the experiment:
 
(1)
The legislature finds that it is in the public interest for solid waste collection companies, local governments, and the commission to help increase residential recycling and decrease landfill disposal of recyclable materials by working cooperatively on experimental proposals to identify appropriate materials, services, and rate structures that provide incentives for solid waste collection companies and ratepayers to increase residential recycling.

(2)
Any solid waste collection company may voluntarily propose to the commission an experimental plan to increase residential recycling.  The commission shall approve the plan if the commission finds that: (a) The company has demonstrated the plan is consistent with local solid waste management plans; (b) the plan enhances, supplements, or concerns materials not included in the 2000 household recycling base as determined by the commission; (c) the company has demonstrated that the company, not the ratepayer, bears the cost of implementing the plan during the experimental period; and (d) the plan provides for gathering of necessary data and cooperative effort with local governments and the commission to evaluate results.  All revenue earned by the company from implementation of the experimental plan shall be retained by the company.

(3)
Working cooperatively with solid waste collection companies and local governments, the commission shall evaluate the results of experimental plans described in subsection (2) of this section and shall prepare and submit to the legislature by December 31, 2004, a report on the effectiveness of the plans for increasing residential recycling and decreasing landfill disposal of recyclable materials and identify those plans that could be implemented on a long-term basis.

(4)
This section expires December 31, 2005. 

Senate Bill 5716 never got to the floor of the Senate for a vote.
42 Substitute House Bill 1907 and Substitute Senate Bill 5716 were reintroduced in the second session 57th Legislature, but saw no further action.  

d.
The 2002 Legislative Session:  House Bill 2308 and Senate Bill 6480

43 New companion bills were introduced in the second session of the 57th Legislature.  Both contained the revenue-sharing language that the Legislature ultimately enacted.
  The Legislature passed Substitute House Bill 2308, and § 6 was codified as RCW 81.77.185.

44 As enacted, RCW 81.77.185(1) requires companies to demonstrate “how the revenues will be used to increase recycling,” which suggests that the Legislature expected companies’ plans to contain specifics about how the companies will spend the money prospectively to increase recycling.  The Senate Bill Reports on both of the 2002 bills reinforce that interpretation:
  
Solid waste collection companies are allowed to retain up to 30 percent of the revenue they receive for recyclable materials, if they submit a plan that is consistent with local solid waste management plans and that shows how they will use that revenue to increase recycling.  The remaining revenue is passed to residential customers.  The Utilities and Transportation Commission must evaluate the effectiveness of this incentive and its effect on cost to customers and report to the Legislature in 2005. 
(Emphasis added.) 
2.
Legislative History of the Amendment of RCW 81.77.185 in 2010

a.
The UTC Revenue Sharing Report and the Climate Change Report
45 As enacted, RCW 81.77.185(2) directed the Commission to provide a report to the Legislature that evaluates the effectiveness of revenue sharing as an incentive to increase recycling in the state, and the effect of revenue sharing on costs to customers.  The Commission published the report in February 2006.

46 The Commission examined data from ten solid waste collection companies in King, Pierce, and Snohomish Counties, including the two Pierce County companies involved in these dockets.  Among the Commission’s conclusions were these:

How companies spent the retained revenue.  Companies spent all of the retained revenue for recycling-related purposes, such as new containers, collection equipment and educational materials.  Much of the retained revenue was spent on activities or items that will increase the company’s equity or profit in future years.

Effectiveness of revenue sharing as a tool to increase recycling.  We cannot draw meaningful conclusions about whether revenue sharing was effective in increasing recycling, in large part because there are too many uncontrolled variables.
47 The Revenue Sharing Report does not suggest that anyone, as of February 2006, was implementing RCW 81.77.185 so as to provide retroactive performance rewards for participating companies.

48 In 2008, the Legislature enacted legislation to address greenhouse gas emissions.  Among other things, it directed the Departments of Ecology and Commerce, by December 1, 2008, to submit recommendations for responding to climate change.
  The agencies convened the Washington Climate Action Team and several work groups, and produced a 597-page report in November 2008.

49 One of the work groups reporting to the Climate Action Team was the Beyond Waste Implementation Work Group, which proposed a new recycling goal of 80% of the overall solid waste stream by 2020.  Among other things, the work group recommended financial incentives to the private sector to encourage investment in infrastructure.
  Despite the apparent lack of evidence, as described in the Revenue Sharing Report, that revenue sharing is effective as a tool to increase recycling, the work group recommended:

Financing for the Private Sector

Revenue Sharing Between Haulers and Generators – Current law allows solid waste collection companies to retain up to 30 percent of the revenue generated from the sales of recycled materials as negotiated between the company and the local planning jurisdiction.  70 percent is returned to generators through reduction in their garbage bills.  To provide a stronger incentive the [sic] solid waste collection companies, this revenue sharing lid should be increased to 50 percent.  The amount of the revenue sharing should continue to be negotiated between solid waste jurisdiction and the collection service provider as a means to incentivize the collection service provider to improve recycling systems, improve the quality of recycled materials for market and increase market development efforts.

50 The above-quoted language from the 2008 Climate Change Report was not before the Legislature in 2002, nor was it produced by the Legislature.  It is not evidence of what the Legislature intended in 2002.

b.
The 2010 Legislation
51 House Bill 2539 was introduced in the second session of the 61st Legislature, in part as a result of the Climate Action Team recommendations.
  One section in the bill would amend RCW 81.77.185 to increase the allowable revenue sharing percentage from thirty percent to fifty percent.
  The Legislature enacted the amendment, but made no other changes to RCW 81.77.185.

52 The change from “thirty” to “fifty” is the only change the Legislature made in 2010.  There is no evidence that the Legislature intended in 2010 to change the meaning of any of the other words it enacted in 2002.  The meaning the Legislature intended those words to have in 2002 applies to the same words in 2010.  Courts will not assume that the Legislature intended to change the law by implication, and neither should the Commission.

3.
Conclusion
53 As the above legislative history demonstrates, the Legislature considered several models for revenue sharing in 2000 and 2001.  Some of them would not have required companies to show how they would spend the money.  At least one version would have made companies eligible to receive rewards for setting and meeting performance goals.  The legislative history shows that no agreement was reached on those models.
54 Ultimately, the Legislature returned to revenue-sharing language very much like what was originally proposed in the first versions of House Bill 2939 (56th Leg.) and Senate Bill 6715 (56th Leg.).  Members of the Legislature are presumed to be aware of prior drafts of bills at the time of an enactment.
  It follows that the Legislature did not intend to enact any of the alternative models that were before it during the 2000 and 2001 sessions.
 
55 The language of RCW 81.77.185 is the best evidence of the Legislature’s intent.
  As discussed above, the language does not support the Companies’ interpretation.  It does not entitle solid waste collection companies to retain unspent revenues from the sale of recyclable materials during the prior year as a reward for past performance. 
C.
The Companies’ Interpretation is not Consistent with Industry Implementation of RCW 81.77.185.
56 Other solid waste collection companies have applied RCW 81.77.185 in a manner consistent with Commission Staff’s interpretation.  For example, two companies recently submitted revenue sharing plans that describe in detail how they will use revenues received during 2011 to fund an array of specific initiatives.  These include data collection, replacement of customer carts, public outreach, and capital investments, all with dates and budgets attached.
  The Commission approved the companies’ tariffs with a requirement, like the one at issue in these dockets, that any unspent revenues be carried over into the next plan period.
  Nobody has challenged that requirement in those dockets.
57 Moreover, as described above, the Commission concluded in its February 2006 Revenue Sharing Report that the companies who had been participating in revenue-sharing programs had “spent all of the retained revenue for recycling-related purposes, such as new containers, collection equipment and educational materials.”
  UTC Staff’s interpretation of RCW 81.77.185 is consistent with that historical practice.  The Companies’ is not.

V.  CONCLUSION

58 Under the plain language of RCW 81.77.185, solid waste collection companies are not entitled to keep unspent revenues from the sale of recyclable materials as a reward for past performance.  The legislative history is consistent with the plain language.  The plain language of RCW 81.77.185 does not require the Commission to accept a county’s determination that a solid waste collection company is entitled to retain unspent revenues from the sale of recyclable materials during the prior year.  The Commission has independent authority to determine whether a company’s plan “demonstrates how the revenues will be used to increase recycling.”

59 The Commission properly ordered the Companies to carry forward revenues not spent during the previous plan period into the next plan period.  The Commission should deny the Companies’ Petitions for Reconsideration.
60 The Commission Staff Motion for Summary Determination should be granted.

DATED this _______ day of February 2011.
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�  Id. at 34, Appendix 5 p. 4.


�  Id. at Appendix 5 p. 7; see id. p. 23 (draft amendments to RCW 81.77.185).


�  See House Bill Rpt., E2SHB 2539 (61st Leg.) at 3 (available at � HYPERLINK "http://apps.leg.wa.gov/documents/billdocs/2009-10/Pdf/Bill%20Reports/House/2539-S2.E%20HBR%20PL%2010.pdf" �http://apps.leg.wa.gov/documents/billdocs/2009-10/Pdf/Bill%20Reports/House/2539-S2.E%20HBR%20PL%2010.pdf�) (Leg. Hist. Excerpts, Page 187). 


�  HB 2539, 61st Leg., § 5 (available at � HYPERLINK "http://apps.leg.wa.gov/documents/billdocs/2009-10/Pdf/Bills/House%20Bills/2539.pdf" �http://apps.leg.wa.gov/documents/billdocs/2009-10/Pdf/Bills/House%20Bills/2539.pdf�) (Leg. Hist. Excerpts, Page 181). 


�  2010 Wash. Laws ch. 154, § 3 (available at � HYPERLINK "http://apps.leg.wa.gov/documents/billdocs/2009-10/Pdf/Bills/Session%20Law%202010/2539-S2.SL.pdf" �http://apps.leg.wa.gov/documents/billdocs/2009-10/Pdf/Bills/Session%20Law%202010/2539-S2.SL.pdf�) (Leg. Hist. Excerpts, Page 192). 


�  Philippides v. Bernard, 151 Wn.2d 376, 385, 88 P.3d 939, 943 (2004).


�  Bellevue Fire Fighters Local 1604 v. City of Bellevue, 100 Wn.2d 748, 753, 675 P.2d 592, 595-96 (1984).


�  See id.


�  See TracFone Wireless, 170 Wn.2d at 281, 242 P.3d at 814; State v. Costich, 152 Wn.2d 463, 470, 98 P.3d 795, 798 (2004).


�  In re Rabanco LTD, dba Allied Waste Services of Kent, Rabanco Companies and Sea-Tac Disposal, G�12, Docket TG�101857, � HYPERLINK "http://www.wutc.wa.gov/rms2.nsf/177d98baa5918c7388256a550064a61e/42baeafcdb02f4ed882577f4008351e5!OpenDocument" ��Allied Waste-Rabanco LTD/SeaTac Disposal Commodity Revenue Sharing Enhancement Plan for King County, January 1, 2011 – December 31, 2011�; In re Rabanco LTD, dba Eastside Disposal, Container Hauling, Rabanco Connections and Rabanco Companies, G�12, Docket TG�101858, � HYPERLINK "http://www.wutc.wa.gov/rms2.nsf/177d98baa5918c7388256a550064a61e/364d11692746021b882577f4008309d3!OpenDocument" ��Allied Waste Services of Bellevue, Commodity Revenue Sharing Enhancement Plan for King County Calendar Year 2011�.


�  In re Rabanco LTD, dba Allied Waste Services of Kent, Rabanco Companies and Sea-Tac Disposal, G�12, Docket TG�101857, � HYPERLINK "http://www.wutc.wa.gov/rms2.nsf/177d98baa5918c7388256a550064a61e/baeb23cb943839d6882578090065cd59!OpenDocument" ��Order 01� ¶ 19 (Dec. 30, 2010); In re Rabanco LTD, dba Eastside Disposal, Container Hauling, Rabanco Connections and Rabanco Companies, G�12, Docket TG�101858, � HYPERLINK "http://www.wutc.wa.gov/rms2.nsf/177d98baa5918c7388256a550064a61e/4707aced7b70488d882578090065d130!OpenDocument" ��Order 01� ¶ 19 (Dec. 30. 2010).


�  Revenue Sharing Report at 3.


�  � HYPERLINK "http://apps.leg.wa.gov/rcw/default.aspx?cite=81.77.185" ��RCW 81.77.185(1)�.
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