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At 5:45 p.m, with the autunmm sun dipping toward the horizon, Blas Lopez, a
father of four young children, drove his truck | oaded with potatoes bound for
mar ket onto a railroad crossing in south-central Washington State. In an
instant, a 4,700-ton Union Pacific train rammed M. Lopez's truck with the
force of an explosion, ripping apart his body.

Uni on Pacific responded as nost railroads do after fatal crossing accidents:
It blaned the victim M. Lopez, not itself.

What Union Pacific did not say was that the warning signal at the crossing
contai ned parts that the manufacturer had said, 12 years earlier, should be
repl aced "as soon as possible" because they nmight be defective. After a
witness to the accident said the signal appeared to have mal functioned, a

| awyer for M. Lopez's fam |y arranged with Union Pacific in October 2001 to
i nspect the signal

But a railroad nanager beat the | awer there by several hours. In the predawn
darkness, the manager secretly swapped the suspect parts for newer ones. The
cover-up was not discovered until weeks later, when the Lopezes' |awer
noticed that the serial nunmbers on the parts did not match the railroad's
records.

Uni on Pacific's conduct is a stark exanple of how sone railroads, even as
they bl ane notorists, repeatedly sidestep their own responsibility in grade-
crossing fatalities. Their actions range from destroying, mshandling or
sinmply |l osing evidence to not reporting the crashes properly in the first

pl ace, a seven-nonth investigation by The New York Times has found.

Uni on Pacific stands out. In one recent 18-nmonth period, seven federal and
state courts inposed sanctions on Union Pacific, the nation's biggest
railroad, for destroying or failing to preserve evidence in crossing
accidents, and an eighth court ordered a case retried. One sanction has since



been overturned on appeal

Over the last eight years, railroads have al so broken federal rules by
failing to pronptly report hundreds of fatal accidents, 71 of themlast year
denying the federal authorities the chance to investigate when evidence is
fresh and still available, according to a conputer analysis of federal data
by The Tines. Enforcenent of these rules is so lax that federal officials
said they were not even aware of the reporting problens.

In fact, one Union Pacific official said that federal regulators told the
railroad in late 1999 "to stop calling" after fatal accidents. Federa

of ficials denied doing so, but the followi ng year, The Tinmes's analysis shows
t he nunber of accidents not reported pronptly by Union Pacific quadrupl ed.

Trains, |ike airplanes, have bl ack-box event recorders, but records show that
rail roads have a spotty history of keeping themin working order and have
sometines | ost or erased their information after crashes. The information
fromrecorders can be so inconclusive that after one 17-year-old girl was
killed in Tennessee, the railroad produced five different versions of the
accident fromthe sane bl ack box.

On average, one person a day dies at a crossing in the United States. Since
2000, nore than twi ce as many people have been killed at grade crossings as
have died in conmercial plane crashes. But these deaths draw little nationa
attention because they usually come one or two at a tinme, often where tracks
slice through small towns and rural expanses across the country.

"It's a systemic failure," said Janmes E. Hall, a former chairman of the
Nati onal Transportation Safety Board. "It's been sonething that has just not
grabbed the attention, unfortunately, of the public."

It has barely grabbed the attention of the governnment. Only federa
authorities, not the |ocal police, have the authority to properly investigate
arailroad' s role in an accident. But of the nearly 3,000 rail crossing
accidents last year, federal authorities fully investigated just four

Fam | ies of victins searching for the cause of a crash have to ask the
rail roads thenselves or file |lawsuits. But as judges who have sancti oned
Uni on Pacific have found, getting a straight answer can be difficult.

Kat hryn Bl ackwel |, a spokeswoman for Union Pacific, said her conpany's policy
was to keep records as long as federal |aw requires. "Union Pacific did not
purposeful Iy destroy evidence to keep it fromthe jury," M. Blackwell said.
"Union Pacific would not destroy docunments in anticipation of litigation."

Yet Union Pacific was found to have knowi ngly destroyed rel evant evi dence
after a collision in Arkansas that left Frank Stevenson brain damged and
killed his wife. M. Stevenson has since lost his job, his house and, he
said, his stepchildren, who blane himfor their nmother's death. "I have no
fam ly anynore," he said.

M. Stevenson's injuries left himw thout any nenory of the accident. But
when he filed a |l awsuit, Union Pacific had purged nuch of its own



institutional menory of the accident, court records show. Track inspection
records that m ght have shown the crossing was hazardous were di scarded

by the railroad after M. Stevenson asked for them Tapes of the train's crew
tal king to dispatchers before the accident were not preserved. The train's

bl ack box was not nuch help either: it malfunctioned and did not record the
hor n.

"Docunents have been routinely destroyed despite defendant's know edge that
they are relevant to this lawsuit," Judge Wlliam R W/]Ison of Federa
District Court wote in 2001, referring to Union Pacific. And, Judge WI son
added: "This does not square with the discovery rules nor with "traditiona
notions of fair play and justice.' "

Bet ween The Cracks

Harvey Levi ne renmenbers the day in the mid-1990s when, as a vice president of
the Association of Anerican Railroads, he suggested that railroads, not just
drivers, nmight share responsibility for grade-crossing collisions.

The reaction was swift.

"Anot her vice president said, "Wy don't you shut up and sit down,' "
recalled Dr. Levine, an econoni st and a former railroad enployee. "I knew the
next sentence out of nmy nmouth was going to cost nme ny job."

Wth two children in college, Dr. Levine said he did not argue the point.

Rai | roads and the federal governnent have spent millions of dollars educating
the public about the notorist's responsibility for avoiding trains. "Al ways
Expect A Train!" has becone the slogan of the railroads as well as their
princi pal regulator, the Federal Railroad Adnmi nistration.

“Motorists can stop quickly, trains cannot," said Ms. Blackwell, the Union
Paci fi c spokesworan.

Grade-crossi ng deaths have declined by nore than 50 percent since 1990 and
both the industry and regul ators say the educati onal canpaign has contri buted
to the decline. But Dr. Levine, who has testified for accident victinms, said
a bigger reason was that tens of thousands of crossings have been cl osed and
the governnent has paid to install gates or lights at nany other crossings.
Still, nopst of the 250,000 crossings have no warning lights or gates, and
grade-crossing deaths are up nore than 10 percent for the first four nonths
of this year.

Many acci dents are indeed caused by carel ess or reckless driving. A federa
study released late [ ast nonth blanmes "risky driver behavior or poor
judgment" for 87 percent of fatal crossing accidents over the | ast decade.
The audit, though, was based nostly on accident reports fromthe railroads
thensel ves. In fact, as Ms. Blackwell of Union Pacific acknow edges,
railroads are sonetimes at fault, too

Overgrown vegetation can block a driver's view Gates or lights can fail. An
engi neer may blow a horn too late. "In order to avoid that train, you have to
be able to see the train and to hear the train," said John E. Parker, a South



Carolina | awyer who represents crossing accident victinms.
Yet, in npst cases, no one thoroughly investigates the railroads' conduct.

The industry has worked to keep the power to investigate grade-crossing
accidents centered in Washi ngton, where it has |ong been an influentia
force. Vice President Dick Cheney served on Union Pacific's board and the
Treasury Secretary, John W Snow, is a former chief executive of CSX

But federal authorities rarely use those investigative powers in crossing
acci dents.

"We typically will only |ook at those that have extraordinary or unusua
circunstances," said Warren Flatau, a railroad adm ni stration spokesman. That
usually means three or nore deaths in a single accident. Mre federa
attention is paid to derailnments and train-on-train collisions. And although
states can punish railroads for unsafe crossings, they usually do not.

Fam |ies of victins have found it hard to get the governnment to do nore. "You
are fighting a war with wounded sol diers here," said Vicky More, whose 16-
year-old son, Ryan, was killed in 1995 at one rural OChio crossing where

at | east six others have died.

When an acci dent happens it is usually up to the local police alone to

i nvestigate, but their power over railroads is so limted that they |lack the
authority, for exanple, to seize an event recorder or to order a train's crew
to be tested for drugs or al cohol

"We are not given information we need to thoroughly investigate," said Tom
Mockbee, chief of police in Waldo, Ark., who has investigated rail crossing
accidents. "Their attitude is if | don't get it, they don't have to defend
it."

The Barber Case

It was hardly a secret that the railroad crossing just west of Palestine,
Ark., was dangerous. Like many of Union Pacific's crossings in the area, this
one, known as Crossing "123," had no lights or gates to warn notorists.

Overgrown vegetation nmade the crossing especially hazardous, said Wlletta
Carroll, the mayor of Pal estine, popul ation 700.

"You had to be on the track before you could see the train," M. Carrol
said. The mayor, whose sister-in-law died at a rail crossing in Pal estine,
said she conplained many tinmes to Union Pacific without success.

So did Carl Jones, a garbage truck driver, who said he had contacted the
railroad 7 to 10 tines about Crossing 123, according to court records. Once,
M. Jones said, he stopped a Union Pacific worker on the road to tell himthe
crossing was |ife-threatening.

Uni on Pacific enpl oyees noticed the danger, too. WIlie Savage, who
supervi sed track workers, thought the crossing was so dangerous that he had
flagmen stop traffic before allowing his nen to cross the road in their rai



cars, court records show. And Donal d DePriest said that when he worked as an
engi neer he told the railroad that the crossi ng endangered the public and
rail enpl oyees alike.

The warni ngs becane reality at 9:15 a.m on Jan. 19, 1998, when a garbage
truck driven by Charles Rolfe pulled up to "123." "W started easing up to
the crossing until we practically got on the track itself - you couldn't see
anything," said Chris Barber, M. Rolfe's co-worker who was in the truck

Suddenly, M. Barber turned his head and saw a |ight and a giant yell ow
engine. "I put my head down and prayed," he recalled in an interview The

i mpact killed M. Rolfe. M. Barber spent the next two nonths in a hospita
and rehabilitation center, recovering froma skull fracture, broken neck
col | apsed lung and various ot her broken bones. He still has trouble walking
and is unable to work.

Federal authorities did not investigate the crash and M. Barber filed a

| awsuit against Union Pacific, saying the railroad failed to keep the
crossing safe, to properly sound the train's horn and to operate the train at
a safe speed. Union Pacific denied each of those accusations in court.

In preparing for the trial in 2002, M. Barber's |lawers found several people
who said they were nearly killed at the crossing. The | awers al so wanted

voi ce tapes of the railroad' s dispatchers talking to the crew, track

i nspection records and any "slow orders" directing trains to reduce their
speed near the crossing because of hazardous conditions.

Uni on Pacific, however, said the voice tapes had been taped over and the
track reports had been discarded, sone after M. Barber asked for them The
railroad also said it could find no "slow orders" for the crossing. Even so,
M. Barber's |awers sent a consultant, Alan J. Blackwell, a former Union
Paci fic manager, to Union Pacific headquarters in Omha to search for slow
orders. M. Blackwell eventually found sone for the track around Crossing
123, despite the railroad's clains that they did not exist.

Uni on Pacific's conduct earned it a sanction fromthe presiding judge, who
told the jury that it could - but was not required to - conclude that the
m ssing evidence was not favorable to the railroad.

At the trial, Robert L. Pottroff, a | awer representing M. Barber, stacked
enpty boxes in the courtroomthat he said represented m ssing evidence. "By
the tine we got done there were a dozen enpty boxes," said M. Pottroff, a
Kansas | awyer who has hel ped to organize a | egal assault on how Union Pacific
handl es evi dence.

The jury awarded M. Barber $5.1 million in conpensatory damages and $25
mllion in punitive danmages.

Uni on Pacific appeal ed, but the Arkansas Suprene Court upheld the verdict
earlier this year in a blistering opinion that said Union Pacific behaved
with a "high degree of reprehensibility.”

"This case reflects the devel opnment of a corporate policy at Union Pacific
that put conpany profits before public safety,” the court wote. "Union



Pacific intentionally destroyed track records and voice tapes. Furthernore,
there is evidence fromwhich a jury would reasonably concl ude that Union
Pacific attenpted to conceal “slow orders' issued for this portion of track."

Uni on Pacific has asked the United States Supreme Court to review the case.

Ms. Bl ackwel |, the conpany spokeswoman (who is not related to M. Blackwell),
said some docunents were m stakenly destroyed after they were requested in
court because of human error. "It's not sonmething that we are proud of," she

said in an interview. "But unfortunately, people nmake m stakes."

Uni on Pacific has also put in place a nore aggressive, systemw de programto
control vegetation at rail crossings, according to the conpany.

Meanwhil e, Chris Barber's wife, Claudette, wondered if the railroad felt any
renorse. M. Barber doubts it. "They thought they could get away with it as
they always had in the past," he said.

A Change in Policy

Union Pacific's attitude toward investigating grade-crossing accidents was
once very different, three forner managers with the railroad said.

Those managers said in interviews that fromthe m d-1980's until the early
1990's, the conpany was transforned by a new chi ef executive, M chael H
Wal sh, who wanted a nore aggressive, open search for the causes of accidents.

"It was a whol e new concept," said M. Blackwell, a fornmer manager of track
mai nt enance for Union Pacific. "H's theory was basically conpletely opposite
fromthe | aw departnment's theory where you do not admt anything because
there is liability."

Thi s new phi |l osophy, said M. Blackwell, who | eft the conpany in 1995, was
enbodi ed in a conpany nmanual, "Accident |nvestigation CGuidelines." "The

i nvestigator nust recognize that in sone situations managenent nay have
failed to conply with a duty or responsibility, which may result in clear
liability on the part of the conmpany," the manual states.

Under M. Walsh, M. Blackwell said, "all docunents, everything was to be
preserved not just what was good for the railroad."

But the corporation's attitude began to change after M. Walsh, who has since
died, left the conmpany in August 1991, said the forner managers, who have
testified on behal f of accident victins. M. Blackwell said the conpany

i ssued a new manual that focused | ess on rooting out the causes of accidents
than on protecting the conpany.

Clainms investigators were instructed not to share their findings with other
departnments, unless permission was granted. The revised manual al so noted
that "no useful purpose is served by extensively docunmenting evidence" when
conpany liability is obvious. Instead, the manual said, the conpany shoul d
try to settle the claimquickly and fairly.

The manual advised care in deciding "the degree and extent to which obviously
har nful and possibly inflammatory evidence is docunented." For exanple, the



conpany said "gory" pictures mght inflame the jury. "Statenments docunenting
hazardous conditions in great detail serve only the same purpose when such
conditions are known to have existed," the manual stated.

Conpany investigators were further cautioned about taking pictures of any
obstructions that m ght have bl ocked a notorist's view "A panoram c view
taken at one point mght show a possible view obstruction, while an
unobstructed view may be dempnstrated by noving slightly closer to or
away fromthe crossing," the manual stated.

It also reconmended that investigators fully docunment evidence that could
implicate the notorist, including photographing the vehicle's speedoneter,
and the controls for the radio, air conditioner, heater and stereo - al
possi bl e signs that a driver was distracted or m ght not have heard the train
hor n.

The railroad also did not want certain interviews and conversations taped,
including those with train crews. M. Blackwell, the former manager, said he
was told by a conmpany official that when investigating an accident he should
use private phone lines rather than conmuni cating by radi os, which are often
recorded.

Ms. Bl ackwel |, the Union Pacific spokesworman, said the conpany's procedures
for investigating an acci dent scene were not intended to hide anything.
"There's no desire to alter what the notorist would see, only a desire to
show what he woul d have seen," she said. She also said the instructions
shoul d be viewed in the context of the manual's overall nessage, which is to
conduct a full and fair investigation, including collecting evidence "even
though it mght be detrinmental to the conpany's position."

Ms. Bl ackwel | said the manual was taken out of service early |ast year

M chael Easl ey, of Arkansas, one of the |awers representing M. Stevenson
and M. Barber, said the investigation manual reveals Union Pacific's agenda.
"This shows an investigation that's not |ooking for the truth but for an
advant age," M. Easl ey said.

Sanctions Pile Up
Ot her major railroads have been accused of seeking a simlar advantage.

After Debbie and Eddi e Whod | ost their daughter at a crossing in Cl evel and,
Mo., in 1998, their lawer sent a letter to Kansas City Southern railroad
that ended with the plea: "Please do not destroy any evidence." But the
rail road not only destroyed dispatch tapes and data fromthe event recorder
it also "lied" about its brush-cutting records, according to a ruling by
Judge Marco A. Roldan of Circuit Court in Jackson County, M ssouri, who
sanctioned the railroad | ast year

A spokesman for the railroad declined to comment because another |awsuit
related to the accident is pending.

When Kenneth D. Breinig's 16-year-old son was killed at a crossing near their
rural Nebraska hone in 1997, M. Breinig accused the railroad that owned the



track, the Burlington Northern and Santa Fe Railway Conpany, of clearing the
overgrown vegetation only after the accident occurred.

Patrick H atte, a spokesman for Burlington Northern, said his conpany had
solid evidence that the railroad cleared the vegetati on several hours before
the accident. But M. Breinig's |awer found w tnesses who said it was done
afterward, and the railroad settled a lawsuit filed by the fanmily. "They
tried to say that it was done the day before the accident, but we had too
many wtnesses," said M. Breinig, who was a mnister before his son's death
I eft himunable to continue.

"It was a cover-up," he said.

Still, Union Pacific's record of seven court sanctions between July 2001 and
January 2003 for destroying or failing to preserve evidence - the legal term
is spoliation - stands out. "There is hardly an excuse for one incident of
spoliation, and | can't imagi ne an excuse for seven," said Steven Lubet, a

| aw prof essor who teaches | egal ethics at the Northwestern University Schoo
of Law. "It is extrenely unusual."

Uni on Pacific |awers have argued in court that docunents and tapes were

di scarded as part of the conpany's "document retention" policy, which states
that voice tapes of crew conversations be recycled after 90 days and track

i nspection reports be discarded after a year, which is how | ong federal |aw
requires that they be kept.

“Not hi ng wong wi th housekeepi ng, but once there is know edge of the
possibility of litigation, that trunps housekeeping," said M. Lubet.
"Docunent retention policy is a euphem sm for docunment destruction."”

The sanctioning judges seened to agree.

In July 2001, for exanple, Judge WI son sanctioned Union Pacific in the Frank
St evenson case for destroying records, but noted that the railroad kept

di spatch tapes when they aided the conpany's defense. "Can one not reasonably
i nfer that when U. P. believes the voice tape is favorable, it preserves it?"
Judge W1l son wote.

One week later, a state appellate court in Louisiana said that given the
railroad's failure to produce docunents and tapes "a trier of fact could
easily conclude that Union Pacific negligently or intentionally failed to
preserve this evidence." Yet, the court noted, "the docunents inportant to
Uni on Pacific's defense seemed to al ways be avail able."

Then in January 2002, a Kansas state judge, Robert J. Fleming, concluded that
Uni on Pacific's policy of recording over the voice tape served no purpose
"other than to keep the voice tapes out of the hands of the plaintiffs."

In Novenber of that year, Magistrate Judge Jerry Cavaneau of Federal District
Court in Arkansas criticized Union Pacific for destroying the dispatch tape
and di scarding the safety warning sign, which the victinls fanm |y contended
was faded and difficult to see. Union Pacific, the judge ruled, "knew
litigation was |ikely and knew or should have known that the condition of the
war ni ng devices at the intersection could be an issue."



Last nonth, a federal appeals court overturned one sanction that had been
i mposed agai nst Union Pacific in Arkansas, concluding that the railroad had
not acted in "bad faith" by discarding audio tapes.

Ms. Bl ackwel | of Union Pacific blaned the sanctions nostly on a | ega

strategy of several lawers to shift attention fromthe accidents to the
conpany's record retention policies, which judges had previously found not to
be a problem Even so, Ms. Blackwell said, Union Pacific now realizes the

evi dence shoul d have been kept. "W've been punished," she said. "So | think
we' ve | earned our |esson."

Uni on Pacific said that |last October it had inplenented "new procedures to
| ocate and retrieve all reasonably rel evant crossing acci dent docunents and
preserve them far beyond federal requirenents."

In Brinkley, Ark., however, sonme people still question the railroad's
conmi t ment .

On Feb. 11, a Union Pacific train struck a vehicle at a crossing that had no
lights or gates, seriously injuring the driver, Joshua Arnstrong, who had
just dropped off his two children at a baby sitter's house on his way to
nursing school. M. Armstrong remained in a coma for two nonths, his

rel atives said.

O ficer Jason Martin of the Brinkley Police Departnment arrived on the scene
m nutes after the crash. After helping M. Arnmstrong, whose pickup had been
pushed down the track, O ficer Martin noticed people wearing Union Pacific
uni forms back at the crossing. Only later, Oficer Martin said, did he
realize that they had cut vegetation around the crossing before he had a
chance to assess whether it might have bl ocked M. Arnstrong' s view of the
train.

"I was upset that they did not let us know what they were doing," he said. To
docunent their activity, Oficer Martin said he has pictures of the fresh
cuts.

"Why didn't they go out there to cut those bushes a week before?" he asked.
"That doesn't | ook good."

The officer also expressed concern about a second Union Pacific train that
had been parked on a parallel track near the crossing. O ficer Martin said
that before he could nmeasure how cl ose the parked train - which could have
bl ocked M. Arnstrong's view of the onconming train - was to the crossing,
rail road workers backed it farther away from the crossing.

To establish how far that second train noved, O ficer Martin said he asked
the railroad for data fromthe engine's event recorder. But five nonths |ater
he said he has yet to receive it

Yet another problem arose, Oficer Martin said, when he noticed that sonmeone
had taken bul bs fromthe brake lights in M. Arnmstrong's truck after it was
towed fromthe accident scene.



The officer said he did not know what happened to the bul bs. The railroad's
acci dent reconstruction team he said, denied taking them But whoever took
them he said, probably knew their value in an investigation. "Wat the
bulbs do is tell if the brakes had been applied or not," Oficer Martin said.
And that could indicate whether M. Arnmstrong saw the train before it struck
hi m

O ficer Martin said he is certain about one thing: "I won't get them back."

Ms. Bl ackwel |, the Union Pacific spokesworman, said that because she expects
the Arnstrong case to result in a |lawsuit, she declined to comment except to
deny all the accusations nmade by the Brinkley police.

"We are at the nmercy of the railroads," said the Brinkley mayor, Billy C ay.
"Their philosophy is, "Hey, we were there first and you built the town around
us.' This is their attitude."

If the Arnstrong fam |y does decide to sue Union Pacific, it will have to go

forward wi thout one of its witnesses, a young nmother, Kelly Turner, who |ived
near the crossing. Two nonths after M. Arnstrong' s accident, M. Turner was

killed in a crash at the same crossing.

Acci dents Go Unreported

A basic maxi m of accident investigations is the sooner evidence is coll ected,
t he better.

"Decades of experience in accident investigation have taught F.R A that the
best information is often available only very early in the investigation

bef ore physical evidence is disturbed and nenories cloud," according to
railroad adm ni stration policy.

For that reason, federal rules require railroads to quickly report by

t el ephone crossing fatalities to the National Response Center, which
functions as a national 911 call center. Those reports are forwarded to the
rail road adm ni stration and National Transportation Safety Board where

of ficials decide whether to dispatch investigators.

For years, the safety board required railroads to report crossing fatalities
wi thin six hours, but the deadline was shortened to two hours in 1989 after
the board found "numerous instances" where investigators could not get to
the scene before the post-accident cleanup had begun

But the safety board regulation carried no enforcement power, so in May 2003
the railroad adm nistration began requiring that railroads report fatalities
i medi ately.

Despite these federal regul ations, railroads repeatedly ignore them
according to a computer analysis by The Tinmes of tens of thousands of federa
accident reports conpiled by the National Response Center and the railroad
admi ni stration.

The anal ysis found that over the | ast eight years about 750 fatal accidents
were not reported to the response center. These accidents were eventually



reported to the railroad admnistration in nmonthly filings, but that was
after a tinmely investigation could have been conduct ed.

Because sone victinms nay have died nore than 24 hours after the crash - and
woul d not have to be reported to the response center - the total violations
over the eight years cannot be definitely stated. But for accidents in 2003,
The Ti mes exami ned police reports and coroner records to establish a tinme of
death and found 71 fatal accidents, or nearly 25 percent of all fatal crashes
that year, that should have been reported.

O those, the greatest number, 46, involves Union Pacific. Another eight
fatal accidents were not reported properly by CSX

The Tinmes provided its findings to the safety board and the railroad

adm ni stration. Paul Schlamm a spokesman for the safety board, said he had
referred the cases "for appropriate followup," and he added: "W expect
railroad operators to conply with this requirenment.”

But the railroad adninistration, said its spokesman, M. Flatau, "is not
required or obligated" to enforce these rules. "Rather, it is a matter
subj ect to nuanced prosecutorial discretion," he said.

Adam Hol I i ngsworth, a CSX spokesman, said, "W have put in place additiona
procedures to ensure that those notifications are nmade."

Ms. Bl ackwel | of Union Pacific acknowl edged that sone accidents were not
reported properly, but said that according to two conmpany nenagers, the
Federal Railroad Administration told the railroad in October or Novenber of
1999 not to tell the response center about every crossing fatality. "They
both say that the F.R. A asked us to stop calling the NNR C.," M. Blackwel
wrote in an e-mail nessage. She declined to provide further details.

Steven W Kulm a Federal Railroad Adm nistration spokesman, said he was
unaware of any formal or informal instructions about not reporting accidents.
Nonet hel ess, figures show that the nunber of fatalities not reported by

Uni on Pacific to the response center quadrupled in 2000, the year after the
railroad said it was contacted by federal regul ators.

On Thursday, Ms. Blackwell said that after receiving The Tines's anal ysis
“our vice chairman and our president have authorized an internal audit of al
of our reporting processes." She added that "based on our obvious failures
in these areas you have highlighted, they are checking the whole conpany."
That check has uncovered 10 fatal accidents this year that were not reported
to the response center, Ms. Blackwell said.

Even when conpanies do report fatal accidents to the response center, they
often report themlate. The Tines's analysis found that from 1996 through
2003, nore than 800 fatal accidents were reported to the response center
|ater than the two hours all owed by federal regulation

Prompt notification can be especially inmportant when an accident involves a
report of mmlfunctioning gates or warning lights at a crossing. That was the
case after a fatal accident on July 9, 2003 when a Union Pacific train



traveling nore than 60 mles per hour rammed a car at a crossing in Mecca,
Calif., a tiny town southeast of Los Angel es.

According to a police report, Aniano Arce, 76, was behind the wheel of his
Toyota waiting for an approaching train to pass. The crossing gate had

| onered automatically. Across the tracks from M. Arce, a spice sal esman
nanmed Esteban Rojas was al so waiting to cross.

Suddenly, M. Rojas noticed the gate on M. Arce's side rise, suggesting that
it was safe to proceed. M. Rojas said he watched M. Arce slowy nmake his
way across the tracks when the train hit M. Arce's car, killing him

"I was shocked," said M. Rojas, who told police he was certain that the gate
had mal functi oned. "That is why |I stuck around, | couldn't believe it," he
said. He repeated that account to The Tinmes and said he told the same story
to Union Pacific representatives who visited his house.

A railroad official told the police that the gates were checked and found to
be working properly, but the police investigator was skeptical. After noting
that the base of one of the warning units was cracked and bent, the officer
concl uded that the crossing gate failed "to operate properly,"” according to a
police report.

Last Septenmber The Tines asked the railroad adninistration about the accident
that had killed M. Arce in July. "I'"'mnot seeing that at the nonent," said
M. Flatau, the agency spokesman. In fact, Union Pacific had not reported the
accident to the National Response Center.

Uni on Pacific reported the fatality to federal authorities in its nonthly
accident filings, but because the filings are processed through an F. R A
contractor, they did not reach Washington D.C. for two nonths, M. Flatau
sai d.

| medi ate notification m ght have triggered an investigation, M. Flatau
said. A state official did eventually inspect the gates and found nothing
wrong with them but that was nore than one week after the accident.

M. Flatau said the railroad administration "is going to reconmend a
violation." But one of the agency's top safety officials, Grady C. Cothen,
Jr., believes regulators should go easy on Union Pacific. "I don't see any
reason to be excessively critical of U P. in this case, as | understand

the facts," M. Cothen wote in an internal e-mail nessage nade available to
The Tines. "I don't see this as a case where a civil penalty is likely to
hel p. "

Bl ack Boxes

In 1969, just two years after its inception by Congress, the Nationa
Transportati on Safety Board began a canpaign to require event recorders on
all mainline trains, just as it does on airplanes.

That campaign would [ ast a quarter of a century because the railroads and the
rail road adm ni stration argued that the cost of recorders outweighed their
benefit.



Safety board investigators strongly di sagreed. "The Safety Board's views are
shaped by years of experience in using recorders to help reconstruct and
“solve' aircraft accidents," the agency stated in a 1988 report.

Al t hough many trains had carried black box event recorders to nonitor crew
behavi or, records showed that wi thout federal rules, railroads taped over
data, incorrectly recorded information fromthe recorders, |ost data or even
| ost the recorder itself. Sonmetines railroads said they sinply forgot to
install a recorder. In a fewrare cases, railroads were accused of tanpering
with the recorder or manipulating its results.

The safety board prevailed and starting in 1995 trains thatgo faster than 30
mles an hour were required to carry event recorders. But in 1999, a safety
board report concluded that "m ssing or erroneous data continue to occur

at an alarming rate." That report, presented at a synposi um on event
recorders, concluded that poor mmi ntenance "nmay be an i ndustryw de probl ent
due in part to weak governnent regul ations.

Last year, when a railroad administration inspector visited Norfolk
Sout hern's | oconotive shop in Chattanooga, Tenn., he found that event records
were not being properly inspected.

On a return trip in August, he found "no action had been taken" to correct
the problens. Mreover, a spot check of four |oconptives found bl ack-box data
fromtwo showi ng train speeds of 158 niles per hour and 137 niles per hour
Those speeds far exceed the limt for freight trains, indicating the event
recorders mal functioned. Arailroad official admtted that the conpany "had
dropped the ball," records show

Then in February of this year, the federal authorities reported that sone
Norfol k Southern trains still had problens, but they praised the railroad for
i mprovi ng. Whatever the problens were, "we fixed it," said Frank Brown, a
spokesman for Norfol k Sout hern.

After winning the fight to require event recorder, the safety board pushed to
make them crash-worthy. I n Decenmber 2000, the safety board said it was "very
concerned at the |lack of progress" by the railroad adninistration, noting

t hat hundreds of new | oconotives were being equi pped with recorders that

m ght not survive crashes.

"A lot of the industry, certainly, was not very receptive to having
recorders," said Jim Cash, chief of the vehicle recorder division of the
safety board. "And so it was kind of a way of delaying the process by

di ckering over crash-viability standards."”

Al t hough rul es on meki ng event recorders crash-worthy are expected soon, ful
i mpl enmentation could take several years, according to the Safety Board.

Fam lies of victinse also criticize regulators for allowi ng railroads to keep
custody of the recorders in all accidents except the few that are
i nvestigated by federal officials.



That differs fromthe airline industry. "United Airlines doesn't downl oad and
deternm ne what was said or wasn't said," conpl ai ned Robert A Schuetze, a

Col orado | awyer who represents crash victins. "But in the railroad industry,
they control it."

And railroads are sonetinmes reluctant to share their data.

A Col orado State Trooper, Brian C. Lyons, testified |ast year that in an
acci dent reconstruction course taught by Burlington Northern and Santa Fe
Rai | way, he was instructed on the inportance of getting the contents of
train's black box. Yet, in his first grade-crossing accident investigation
whi ch involved a Burlington Northern train, the officer said the railroad
refused to give hima printout of the data for six to eight nmonths. A
spokesman for Burlington Northern said the data was turned over sooner than
t hat .

Fam | ies of accident victinms have had sinilar problens getting access to a

train's event recorder. J. Roberto Oaxaca, a Texas |awer, said Burlington

Northern failed to produce bl ack-box data after he asked for it in tw fata
acci dents.

In one case, two boys ages 10 and 12, were killed at a rail crossing in 1997
near Canutillo, Texas. M. Oaxaco said wi tnesses did not hear the train's
horn. "W asked for the tape and they plain flat said there was no tape in
the recorder," he said. "The |law required that they have an event recorder
but they said, "W just nmessed up and didn't put a tape init.' " The
railroad confirned that there was no tape, and it won the case.

M. Qaxaco criticized the railroad adm nistration for not punishing
Burlington Northern. "They should have investigated and shoul d have cited
sonebody, " he said. "You can't say | just didn't have a tape."

A Secret Switch

This was to have been Blas Lopez's |last year in the potato fields of

Washi ngton State. Wth a steady scrap netal business in MAlIlen, Texas, M.
Lopez, 35, had tired of the long drive north during the potato harvest. "He
really didn't want to go up there," his wife, Ruth, recalled. But M. Lopez's
brot her convinced himthere was noney to be nade, Ms. Lopez said. So he went.

M. Lopez's last day of hauling potatoes began sonetine between 4 a.m and 6
a.m on Sept. 27, 1997. About 12 to 14 hours later, weighted down with his
final load, M. Lopez drove his truck up to a rail crossing east of the city
of Pasco.

The crossing had only warning lights, no gates, to protect drivers on the
busy hi ghway where the speed linmit was 60 niles per hour. A private tree farm
on one side of the crossing nade it difficult to hear and see trains, nearby
resi dents said.

A Union Pacific engineer, Brian K. Baller, said that during his training he
was warned that drivers got dangerously close to trains at that crossing,
according to court records. M. Baller said he had two close calls, which he



reported to the railroad. Once, a police car narrowmy avoided a crash by
stopping a nere foot or two short of the train.

In addition to the red flashing lights at crossing, there was an advance
war ni ng |ight about 700 feet fromthe crossing. Both lights were supposed to
activate sinultaneously at |east 20 seconds before a train entered the
crossi ng.

As M. Lopez approached the crossing, Helen G bson was behind himin a truck
Ms. G bson was fanmiliar with the crossing, having once had a close call with
a train there because, she said, the warning |lights began flashing too |ate.

Ms. G bson testified later that M. Lopez had al ready passed the advance
warning |ight before it began flashing. Another notorist said he saw M.
Lopez shielding his eyes fromthe setting sun just before the train hit and
killed him

After Ms. Lopez and her four young children filed a | awsuit agai nst Union
Pacific, the railroad took its usual position and blanmed M. Lopez. The
railroad even said in court papers that M. Lopez's negligence caused damage
toits train and that the Lopez family should pay Union Pacific for "loss of
use of its |loconotives, rail cars and equi pnent."

But the Lopez family's | awer, N cholas Scarpelli, focused on whether the
acci dent was caused by a "short signal," a warning light that activated too
| ate.

There were, however, problens with his case. The railroad denied the signa
mal functi oned and on Oct. 16, 2001, seeking to have the Lopez case dism ssed,
the railroad presented a sworn affidavit fromthe regi onal signal nanager
Robert Ryan, stating that the signal been inspected regularly with no

probl ems reported.

Two days later M. Scarpelli told M. Ryan of his plan to inspect the signa
box the next day. "I asked Ryan, "May we | ook in the box tonorrow norning?
and he said, "Yeah,' " M. Scarpelli recalled. Wien M. Scarpelli and his
expert inspected the signal box that morning with M. Ryan's help, they found
not hi ng unusual

That mi ght have been the end of the Lopezes's case had M. Scarpelli's |ega
team not noticed nore than a nonth |ater that the serial nunbers on the parts
they had i nspected did not match those given to them by anot her

epresentative of the railroad.

In a court proceeding M. Ryan explained under oath that he drove to the
crossing a few hours before M. Scarpelli's inspection to replace potentially
defective signal parts. A dozen years earlier, the manufacturer had reported
that those parts had mal functioned in one instance and cautioned that signals
with those parts mght fail to warn nmotorists of oncoming trains in tinme. In
ot her words, they could cause a "short signal."

For that reason the manufacturer had urged that the parts be quickly
replaced. M. Ryan also admitted that as many as 60 percent of crossings in



his region appeared to have the sane suspect parts. "It was a w despread
problem" he said in a deposition.

M. Scarpelli quickly asked the court for sanctions against Union Pacific and
got themin February 2002. "His actions were not that of a rogue underling,"
fumed Judge John C. Coughenour of Federal District Court. "His acts were
egregi ous. Severe sanctions are appropriate.”

As puni shrment, Judge Coughenour ruled that at trial Union Pacific could not
di spute that "this defect caused the crossing signals to fail."

The railroad settled the Lopez | awsuit soon after

Ms. Bl ackwell said M. Ryan "was a good enpl oyee who nade a very bad deci sion
and he was fired." Afterward, the conpany instituted a new centralized
dat abase to ensure that suspect signal parts are renoved quickly, she said.

But several weeks ago, after The Times asked about potentially defective
parts that had not been renobved froma signal at an Arkansas crossing where a
woman had been killed, Ms. Blackwell said Union Pacific realized its tracking
system was experiencing "sone technical difficulties."

Ms. Bl ackwel |l said that the railroad' s senior nanagenent had ordered that the
system be fixed quickly. "They have put the highest priority on this," she
sai d, addi ng, "Wien we see that we've nmade a ni stake and when we see that we
can i nprove our processes, we take action."

Monday: The cost of silence
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