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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

CAPTAIN BRUCE NELSON No. 10-2-32411-9 SEA

Plaintiff, SUMMONS [20 DAYS]

Vs.
STATE OF WASHINGTON and

WASHINGTON STATE BOARD OF
PILOTAGE COMMISSIONERS,

Defendants.

TO: ALL DEFENDANTS LISTED ABOVE

A lawsuit has been started against you in the above-entitled court by Captain Bmce L.
Nelson, Plaintiff. Plaintiff’s claims are stated in the written complaint, a copy of which is
served upon you with this summons.

In order to defend against this lawsuit, you must respond to the complaint by stating
your defense in Writing,‘ and serve a copy upon the un‘dersigned attorney for the plaintiffs
within 20 days after the service of this summons, excluding the day of service, if served within
the State of Washington (or within sixty (60) days after said service, if served without the State
of Washington), or a default judgment may be entered against you without notice. A default
judgment is one where plaintiffs are entitled to what they ask for because you have not |
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responded. I you serve a notice of appearance on the undersigned attorney, you are entitled to

notice before a default judgment may be enterad.

If you wish to seek the advice of an attorney in this matter, you should do so promptly
so that your written response, if any, may be served on time. This summons is issued pursuant
to Rule 4 of the. Superior Court Civil Rules of the State of Washington.

DATED December2, 2010.
LAW O}jfli °E OF M ANN & KYTLE, PLLC

/(//‘)

f},i}ary Ryf(ﬁ Mann, WbBA #934

(” James W. Kytle, \?/SB:\, #35048
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9 SUPERIOR COURT OF WASHINGTON
: IN AND FOR THE COUNTY OF KING
10
11 | CAPTAIN BRUCE NELSON,
12 Plaintift, NO. 10-2-32411-9 SEA
i3 VS.
) COMPLAINT FOR DAMAGES
14 | STATE OF WASHINGTON, BOARD OF AND INJUNCTIVE RELIEF
PILOTAGE COMMISSIONERS
15 Defendant.
16

71 COMES NOwW Plaintiff, Captain Bruce Nelson and states as his causes of action:

1:"; ‘ L PARTIES AND JURISDICTION

;(9) 1.1 The Defendant State of Washington Board of Pilotage Commissioners is
21 headquartered, conducts its business and holds its meetings in King County Washingtbn.
22 | 1.2 Plaintiff Captain Bruce Nelson is a resident of King County and has filed a

23 || Standard Tort Claim Form and 60 days has passed following the filing of that claim.

24
25
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13 Venue is proper in.this action.beeause the Stete of Washington can be:sued in
King County Superior Court and because actions adversé:to Captain Nelson took place-in
rajinarily in King County as well as in other connties.

1L FACTS SUPP()RTIN.GECLA}J\IS L

I agency of State Government iﬁ-WasHington. Its actionsaf?&govemed by the Revised-Code of'
Washington including the Wushington Administrative P’m-::\?:t.mrﬁ-s.Am,,‘ RCW 34.05.001 et seq.,
and the Washington Pilotage Act, RCW 88.16.005 et seq. Jtisthe intent of the legislature in

ceeating the Pilotage Commission to ensure against the lo'f,::,iof lives, loss or damage to property

atni vessels, and to protect the marine environment through the establishment of a board of

2.2 The purpose of the Board of Pilotage Commissioners is stated as follows, inter
b “The legislature further finds and declares that it is:a;pvalicy of the state of Washington to
have pilats experienced in the handling of vessels aboard :'ve_s‘sels in certain of the state waters
wittepreseribed qualifications and Hicensesisapedd by the state... -

2.3 Washington. State law provides.that the boarsiﬂ«.of pilotage commissioners shall:

() Adopt rules, pursuant to RCW Chapter 34.05, necessary for the enforcement and”

administration of this chapter;  (b)(i) lssue training hrmsm and piiot licenses to pilat
applicants meeting the qualifications provided-for iniR(?W ?; 8.16.090 and such additional
gualifications as may be determined by the board; - (ii)‘EstabliSh a comprehensive training

‘program to assist in the training and evaluation of pilot applicants before final licensing,; ...”

LAw OFFICES OF
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L The State of Washington established the Board, of Pilotage Commissioners as an_ | .

pitofage conmmissioners representing the interests of the people.of the state of Washington. ...«
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247 TheBéwdof Pilotage Commission érs,ap poirnted members o a Training. and
JFvalugtion Comnuttes alsoknown as the TEC. The State and Boardzof Pilotage Commissioners
ate vieavionskydiable forawtions of the TEC.and Commrissioners: .-
2.5 “Corymissioners” on the Board of Pilotage Commissionersars-apppinried by the-
Governorto a specific positions specified representing \@%yin g ihterestsadentified by
2.6 " The Board of Pilotage Commissioners and ifs actions are-govermed by the
' Washington Adteandstrative Frocedures Act vhich requires notice and.pihiic heanng and other .

2y

feradophng or amending “rules.

Crutdiaking U mvocedues

Co270 0 Pilot Trainees selected by the Commissioners, including Captain Nelson, were

higidy qualified and experienced professionals, sclected afier testing and-performance

paitea stipend of up 1o $6000.00 per month subject to meeting specified conditions. -
w28 The Board of Pilotage Commissioners awarded. “Training Licenses™ to Pilot

Trapigis, inchading Captain Nelson,  when each began-the Pilot Trainee program, ' Trainees

weve skarted nto the Traiice program in sequence of their svares.m ihe selestion processwith -

the highest scoring traivee starting first. .

18 training trips during thatmonth, and those trips had to have been assigned by the'Board of
Pilotage Commissioners. The Board of Pilotage Commissioners pericdically assignéd Captain
Nelson extensions of less than 18 trips per month, then allowed that factor to-be considered

adversely i evaluating him.

LAaw OFFICES OF
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sizmitatioh, and assigned-tora Pilot Trainee: Program. Trainees; including Captain-Nelson -were |-

2.9 To receive a monthly “stipend” Pilot Trainéss were réquired to completesatleast -
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limited teca-maximuanrof 3 yedrs on-siipend to complete their Tratnee Program.« .

-awarding of a PilothicensetoaPilotIrainee by the Boardiof Pilotage-Commissioners.-.

212 Estahlishing scoring and rating:standards-and- measures, of trainens - for

determining “successful completion®of~the Pilot Traineg program-constitutesanaking *“rules™.

it

o 2330 Fue Beard ofFitotage Comnissioners did rot nse “rulemalang procedures” o
cotabish or maks s ndmesis to the trainee vating devicess sconng-andating standards or

measures for suzesssful completion of the Pilot Trainee program or licensing.

0

2.14  TheBoard of Pilotage Comumisioners did not adhere to adopted: criteria-or to

I rulie”dn evaluating, scoring; rating; and determining successful-completionof Pilot frainingron| - -

avriting Pilot Licenses. Rather, criteria and scoring and ratings and interpretation of ratings
for zsaceessful completion” of Pilot Training were left to undefined discretion of
Crominissioners; and-asa result-were subject to discrimination; nepotism; sﬁpecial interestseand
"a;ah.i*’cz:av;\,z, aad capricious application:..

- 215 State of Washington, during all times relevant to.this matter, is an-“employer”

20107 Trainees; according to thé Wishington Administrative Code, werecallowed; and

ot 200 *SuccesstulCompletion” of the Palot Trainee progravasis-the prerequisitede the—

with respect to-Pilot Trainees-for the-purposes-of REW: 49.60.010 et seq:

the Board of Pilotage Commissioners for evaluation of Pilot Trainees, including determinations
of “successful completion” of the: Pilot Trainee program, and determination whether {o award

 Pilot Licesnses.
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237 lhe State-of Washingtor allowed: criteria with=disparate opact in the-Pilot -

L Praince and Licersing-fuactions.

718~ The Board of Pilotage Commissioherssdeterininsd-tiie munber-of Pilot Licenses.

haiewonld be-awarded-by the Board of Pilotage-Commmissionerse—

” .
an w2019 - The Boardof Pilotage Comniissioners and-individual commissipnersiepeatediy:
) ‘ ‘ S ‘
_ || denied Captain Bruce Nelson a determination of**successfiil completion”-othis Trainee =
/ ; '
i wic-dented him o Bilot License regardiessoflttis repeated completion-of-assigned-
¥ {E ..
- f{/ 14 AV T . BRI I ¢ il iy 2 PR ry AN - . .; - s " o o -, b o A o £, .
= A veneinns and o doinggapplied differert tainmpamethods, different performance standards. ...
10 and different criteriaand scoring standards than-were applied to other trainees. .
3t - B
b .2.20" Youagertrainees than Caprain Nelsonwere determined-to have-“successtul
17 . y ' '
K fon” of their Pilot“Fraining ‘with equal or-lowerratings-and scores;less trips;-and-other=—-
7 :
[

varable indications then Captain Nelson.

2221 TheBoard of Pilotage Carsmissioners allowed TEC members and

N
v .

s P r

Clapuriissioners o overrule establishéd scoring and tating;standards; and to overrale “training -

i piinEevalnations, and allowed anomyivous inuiividn He, underihe heading of the /FEC, - Lo

-aubmit misrepresentdtions of Captain Nelsonls performance and training to the Pilotoge .
Comupissioners prioi to their voting, withoat-notice or.opportunity for Captain Nelsonto ..,
respond to submissions.

229 The “evaluation” of Pilot Trainees, which was to be done atafter-.completion of

the Pilot Trainee program, 1o the extent one. was established by the Board of Pilotage:

Commissioners, did not meet government, noy industry, nor international standards for
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assessing marine pilots: - Suchrevaluation further did not comply with all Washington

“Administrative Code provisions adopted by the Board of Pilotage Commissioners norREW

{88:6.005 etseq, or statite. . -

2.23+ hirdeterminations of “successful completionZ-of the Pilot Trainee-preeram andin
E p eprog

h aining, suceessiul completion.of pilot trainee programs, or termination of a trainee program.

-~

224 CapipindNelson was assigned additional trips in repeated “extension™periods-in -

| his training, All trips possible to obtain were completed. -Despite his performance and ratings

| iz ,cczmpletiogaﬁ or. above the level of prior applicants and subsequent applicants, he was not
(lg;%@rn}j g}egj%t:q,hja_x,/e;;:;%successfully completed” the Pilot Trainee program after any of the -
¢iiensions, ﬁ§n1_ September 2007 through April 2008. |
2.25 Substantial factors in denying Captain Nelson a detennination of successful
.g@mp]xziziem.s;f his-pilot-trainee program-included adverse evaluation factpns not-adopted by the
fl.’Bocu'Cz?m”Ei‘ivtageﬁC_ommissioners-,*and factors adverse to law and public pelicy.. Arbitrary and

capricious factors were applied to Captain Nelson’s trainee program evaluation and licensing

decisions.-« Commissioners applied adverse evaluation factors for Captain Nelson’s takinga -
recommended rest period, adverse evaluation factors based on assumption that taking
recommended rest break indicating a bad “attitude” or being “stressed out”; arradverse

evaluation factor based on Pilot Training being perceived an. “endurance” trial period; and
. \ p

adverse evaluation-based on speed of completion of the training program. -
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detesminations-as to award-of Pilot-Licenses; each- TEC - member-and each Commissioner-used---{-

any.basis-or criteria that commissiener-chose-for licensing, denying licensing; requiring-added |-~




2.26  The Board of Pilotage Commissioners obtained professional input to establish an

“evaluation” tool for scoring and rating Pilot Trainees in every aspect of performance and in all

I soutes and types of piloting in Puget Sound.

2.27 The Board of Pilotage Commissioners, after establishing that evaluation and

rating and scoring device by vote, did not adopt it-as a “rule” and inconsistently applied itor .

irmored it i determining successful completion of Pilot Trainee programs.

a1 12.28 - Indthe State of Washington, the public, including Captain Nelson.as a Pilot-

-1 'rainee; and applicant for Pilot licensing; is entitled to-have decisions of the Board of Pilotage

Commissioners made by application’of rules; properly adepted and applied. Rules which are
not properly adopted with statutory rulemaking procedures cannot be used to deny licenses or
benefits.=*Captain Nelson should be granted “successful completion” and a Pilot license, or in
the ulternative, restored to Pilot Trainee status and to his Trainee License and his Trainee
prozram with retroactive benefits, until determinations about his successful completion and
licenses are made by application of properly adopted Rules.

2.29  The Pilot Trainee program training and evaluation were negligently carried.out
by the State of Washington and Board of Pilotage Commissioners and caused Captain Nelson
psychological harm; vocational harm and economic harm. -

230  Supetvising Pilots, Training Pilots and Evaluating Pilots were inadequately
selected, trained, monitored and supervised in the Pilot Trainee program. . Parts, of the

“training” provided-Captain Nelson damaged him.

LAw OFFICES OF
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2.31 There was no record kept of administration of the Pilot Trainee program by the

TEC or Commissioners. There is no record of official TEC minutes or actions. There is no

record of who gave oral or written input to the individual Commissioners or to the Board of

Pilotage Commissioners regarding Trainee and licensing decisions. The proceedings lack the -

formality and records necessary for selection and licensing proceedings and-review. thereof by: -

-tk siate of Washington.

© 2,32 Supervising and/or Training Pilots including but not limited to Captain Kromann

oragted damaging, and unsafe conditions for trainees including Captain‘Nelson-on training trips

without consequences.

3.33  More than two years after Captain Nelson’s trainee program was terminated,
appsal-proceedings temain pending before the Board of Pilotage Commissioners. Plaintiff has
exhzusted his administrative remedies to the extent possible prior to filing this action, and he
will tontinue to do'so.

234 The Board of Pilotage Commissioners and the TEC denied Captain Nelson
timely and appropriate notice, oppoftunity to be heard and review, and as such denied him due
process in relation to his trainee and licensing decisions.

L. CLAIMS
31 Plaiﬁtiff claims that Defendants violated RCW 49.60 by, inter alia, treating him
differently in 'substantial part because of his age and/or his perceived or actual disabilities; by
retaliating for protected activities, and by aiding and abetting discrimination; by acting in such

ways that his age, disability and opposition to unlawful conduct were substantial factors

Law OFFICES OF
COMPLAINT FOR DAMAGES AND INJUNCTIVE RELIEF - 8 MANN & KYTLE, PLLC
200 Second Avenue West
Seattle, WA 98119

Tel. 206-587-2700
Fav 7N6-587-07K7
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motivating Defendants™ adverse actions. Plaintiff alleges that a factor in holding him back from

| licensing may have been a perceived need to “fail”a comparator male, b anticipation of the.

k]

heldback from licensing; and thus gender discrimination-may have-beena substantial factor-
affecting'his licensing and trainee program.: - -

32 Pléintiff claims that Defendants violated RCW 49.60 by subjecting him to~ " -

1

I prastices that had a disparate impact on older trainees, and. that had a disparate-impact-on:

o bindnees with disabilities ov derceived disabilities:—

3.3 Plaintiff alleges that Defendant treated Plaintiff differently based on perceived or
achil disability in determinations about his trainee program and licensing and that defendants
to thaextent-they-acted-based on perceived or actual disability, failed fomake reascnable-su. -
accommodation before and after his termination from the Trainee program;

34  Plaintiff claims that Defendants denied him a determination of *“successful
“complotion” thus denying him a Pilot License. Defendants took those actions and terminated
| }us Arainee prograrn in'violation of clear public poligies.

35  Plaintiff claims that Defendant failed to comply with the Administiative
Procedures Act in adopting aﬁd amending criteria; scoring-and ratings for evatuating and=
determining “successtul comﬁletion” of the Trainee ngi‘ama' ' R TR

3.6 - . Plaintiff claims that the Defendait failed to comply with the Administtative
Procedures Act in adopting and amending the criteria, scoring, ratings and permissibls factors

for Pilot Licensing:

LAw OFFICES OF
MANN & KYTLE, PLLC
200 Second Avenue West
Seattle, WA 98119
Tel. 206-587-2700
Fax 20A-587-0762
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1 377 Plaintiff claims that Defendant failed tu-comply with the Administrative
2 | Procedtres Aetin adopting and amending the criteriaand prasedures for-assigaingand’ -
-3 | evaluatingand-scorinp-and-rating *“successful completion® of extensions oftht Trainee: T
dow )
Program.
387 Plaintifficladms that Defendant-through: its employees and-agenis and managers, |-~
- violated the common law'of torts either interitionally, or by acting negligently-in violation-af™ |~
g theirduties and accepted standards, including but not limiterd wnegligent training, supervision,
& 1 A eviiuation-af trainees
10 3.9 Plaintiff claims that Defendant’s conduct through its agents and employees
T isred the law-of torts by its negligent and/or intentional treatment of Plaintiff, causing him
12 . “ oy gy g
T estisme emotionabdistrest and otherharih,
13 ‘ L
310 Plaintiff claims that the unlawful acts of Defendant; inter alia, caused Plaintiff--
14 ,
‘ 1‘5 couiomic, vocational and psychological damage, pain and suffering, loss of enjoyment of life, -
16, | andhumiliation.
7 IV.. DAMAGES
18 4.1 Plaintiff asks that a Judge and a jury of-12 counsider awarding him the-folowing -
i 19; R ate T y ‘ Ha iy
S ag reivdedy for damage tohim:
20 ‘ . .
A. Restoration. of Plaintiff to the Pilot Trainee Program. L
21 ,
‘ B.  Determination of Pldintiff’s Successful Completion of the Rilot Trainee
22
13 Program.
S C. {ssuance to Plaintiff of aPilot Liicense. -
25
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i D. - Lostpastand future stipends, wages and benefits as a irainee and what
2 - would have been earned as a licensed pilot
3 E. " Pre-Judgmentinterest-on lostwages,” '
4, i . . . . P
f S Fr Cost of reasonably necessary past-and futare vocational-and-eounseling™
: Cgervices. oot
6 : o .
St G Compensation for the Iumiliation, anxiety, pain and suffering;‘and *
q voeationakdamage and damage to-employability past and-future.-
fll o He o o Comperisationsfor other-damage caused-by-Defemdants’ econduct-which is
10 || determined io be untawful..
jf] I.- " Reasonableattorney fees and costs:
12 . . ‘ .
I Such-other damages and relief as'the-Jaw allows: .o o
13 ’
5 K. + Injunctive relief te require compliance - with the*Administrative -
14
’1 5 Pracedures Act, to restore Plaintiff and make him whole and restrain future violations of law.
16 | P
TATED: September /7, 2010, o
MAN ’71/, PLLC:
18 , Y
1o By: //// AN 3
e MAry Ruth Mann, WSBA HOF43 " e
20 mrmanap@mrmapnlaw.com. ‘. , S
James W. Kytle, WSBA #35048 =~ -~ ¢
21 jkytle@mindspring:com - CoL
‘ Mark W. Rose, WSBA: #41916 ey
22 mark@mrmannlaw.com - SRR
23 200 Second Avenue W.
- Seattle, WA 98119
94 (206) 587-2700- Telephone--
25
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