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BEFORE THE
WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

In the Matter of the Petition for Arbitration ofan )
Amendment to Interconnection Agreements of ) Docket No. UT-043013
)
VERIZON NORTHWEST INC. )
)
with )
)
COMPETITIVE LOCAL EXCHANGE ) REPLY BRIEF OF FOCAL
CARRIERS AND COMMERCIAL MOBILE ) COMMUNICATIONS CORP.
RADIO SERVICE PROVIDERS IN ) OF WASHINGTON
WASHINGTON )
)
Pursuant to 47 U.S.C. Section 252(b), and the )
Triennial Review Order. )
)
1. Pursuant to Order No. 15 in the above referenced docket, Focal Communications Corp. of

Washington (“Focal”) hereby files its Reply Brief regarding disputed issues arising from Verizon
Northwest Inc.’s (“Verizon”) proposed amendment (“Amendment”) to implement the Federal

Communications Commission’s (“FCC’s”) Triennial Review Order.'

Focal’s principal place of
business is located at 200 North LaSalle Street, Suite 1100, Chicago, Illinois 60601.

2. This Brief alleges violation by Verizon of the following rules and statutes: 47 U.S.C. §§
251(c), 252(d); 47 C.F.R. §§ 51.315, 51.318, 51.319; the FCC’s Triennial Review Order; and a

breach of the terms and conditions of the Interconnection Agreement between Focal and Veri-

zon.

' In re Review of Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, et

al., 18 FCC Rcd 16,978, CC Docket Nos. 01-338, 96-98 & 98-147, Report and Order and Order on
Remand (rel. Aug. 21, 2003) (“Triennial Review Order” or “TRO”).



ARGUMENT

ISSUE 21:  What obligations, if any, with respect to EELs should be included in the
Amendment to the parties’ interconnection agreements?

A. What information should a CLEC be required to provide to Verizon as certi-
fication to satisfy the FCC’s service eligibility criteria to (1) convert existing
circuits/services to EELs or (2) order new EELs?*

3. Verizon is dismayed that “[sJome CLECs complain that it would be unduly onerous” to
provide the detailed information Verizon demands as a prerequisite for ordering new enhanced
Extended Loops (“EELs™) or to convert existing circuits to EELs.> Verizon’s proposed ordering
process violates established principles set forth in the FCC’s Supplemental Order Clarification
as early as June 2000 and affirmed in the TRO.* Verizon demands such extensive and detailed
information that it would effectively require a CLEC to submit to an unlawful pre-audit before
Verizon will process or provision an order for new EELs or conversion of existing circuits to
EELSs rather than the mere “self-certification” required by the FCC.’

4, Verizon’s attempt to impose a pre-audit by requiring such detailed information is an
unlawful “delay” or “gating” tactic foreseen, and prohibited, by the FCC.® The FCC determined
that the ordering process for EELs and conversions should meet “the basic principles of entitling

requesting carriers unimpeded UNE access upon self-certification, subject to later verification”

% This disputed item arises under Issues 21 and 25 in this proceeding. However, for brevity Focal

only discusses Verizon’s unlawful pre-audit policy in Issue 21 in this Reply Brief.

Verizon’s Opening Brief, at § 218.

Y In the Matter of Implementation of the Local Competition Provisions of the Telecommunications

Act of 1996, CC Docket No. 96-98, FCC 00-183, Supplemental Order Clarification (rel. June 2, 2000)
(“Supplemental Order Clarification™).

®  Verizon Amendment 2, §3.4.2.3.

S Supplemental Order Clarification, at 11 29, 31



in order to prevent “the imposition of any undue gating mechanisms that could delay the initia-
tion of the ordering or conversion process.”’ The FCC underscored that “the ability of request-
ing carriers to begin ordering without delay is essential.”® The FCC directed ILECs to
“immediately process” such orders “upon receiving a request” from a CLEC which could take
the form of a “letter” and “self-certification.””

5. In both the Triennial Review Order and Supplemental Order Clarification, the FCC
“emphasized ‘that incumbent LECs may not require a requesting carrier to submit to an audit
prior to provisioning combinations of unbundled loop and transport network elements.’”'® The
FCC made clear that “audits will not be routine practice” and ILECs “have a limited right to

sl

audit every twelve months. Contrary to this clear direction, Verizon seeks to impose a pre-

audit, rather than a mere certification, as a gating mechanism designed to impede CLEC access
to EELs and conversions. Specifically, Verizon seeks the following information before it will
process or provision an order for such services:

Each written certification provided by CLEC ... must contain the following in-
formation for each DS1 circuit or DS1 equivalent: (a) the local number assigned
to each DSIcircuit or DS1 equivalent; (b) the local numbers assigned to each DS3
circuit (must have 28 local numbers assigned to it); (c) the date each circuit was
established in the 911/E911 database; (c) the collocation termination connecting
facility assignment for each circuit, showing that the collocation arrangement was
established under a federal collocation tariff; (e) the interconnection trunk circuit

7 TRO, at 11 622-623 (emphasis added).

® TRO, at | 623 (emphasis added). The FCC recognized that CLECs have “experienced delays”
and numerous “other difficulties in converting special access to UNEs” in the past. In the Matter of
Unbundled Access to Network Elements, Review of the Section 251 Unbundling Obligations of Incumbent
Local Exchange Carriers, WC Docket No. 04-313, CC Docket No. 01-338, Order on Remand, at q 64
(rel. Feb. 4, 2005) (“TRO Remand Order™).

* TRO, at 91 620.
" TRO, at 1 621; Supplemental Order Clarification, at §31.
""" TRO, at § 621, 626.



identification number that services each DSI circuit. There must be one identifi-
cation number per every 24 DS1 circuits; and (f) the local switch that serves each
DS1 circuit. When submitting an ASR for a circuit, this information must be con-
tained in the Remarks section of the ASR, unless provisions are made to populate
other fields on the ASR to capture this information.!?

6. These detailed information requirements directly contradict the FCC’s “provision now,
audit later” framework and its intent to preclude ILEC manipulation and delay tactics.'> More-
over, Verizon’s proposed requirements act as a gating mechanism that enable it to engage in self-
help to deny CLEC orders before the required audit is conducted. The FCC expressly prohibited
such self-help measures. For example, the FCC stated:

[i]f a requesting carrier certifies that it will provide qualifying services over high-
capacity EELs in accordance with the Commission’s rules, an incumbent LEC
that wishes to challenge the certification may not engage in self-help by withhold-
ing the facility in question. The success of facilities-based competition depends
on the ability of competitors to obtain the unbundled facilities for which they are
eligible in a timely fashion. Thus, an incumbent LEC that questions the competi-
tor’s certification may do so by initiating the audit procedures .... '

7. In sum, the Commission should hold that Verizon’s information requirements constitute
an unlawful gating requirement, a pre-audit and unlawful self-help measures; and, therefore,
should reject Verizon’s proposed language and adopt Focal’s language.
B. Conversion of existing circuits/services to EELs:
1. Should Verizon be prohibited from physically disconnecting, separating, or
physically altering the existing facilities when a CLEC requests a conversion

of existing circuits/services to an EEL unless the CLEC requests such facili-
ties alteration?

8. Verizon objects to a “prohibition” that might preclude Verizon (except upon CLEC

request) from physically disconnecting, separating, or physically altering existing facilities when

12 Verizon Amendment 2,§3.4.223.
P TRO, at 19 622-624, n. 1899.
" TRO, at 7623, n. 1899.



converting tariffed services to an EEL."” Verizon’s position violates FCC rule 51.315, which
provides in relevant part that:
(b) Except upon request, an incumbent LEC shall not separate requested network
elements that the incumbent currently combines. (¢) Upon request, an incumbent

LEC shall perform the functions necessary to combine unbundled network ele-
ments in any manner ....

47 C.F.R. § 51.315(b)-(c) (emphasis added).

9. Moreover, the FCC held that “[cJonverting between wholesale services and UNEs or
UNE combinations should be a seamless process that does not affect the customer’s perception
of service quality.”'® Focal’s proposed language comports with these FCC determinations and
should be adopted.

3. Should EELs ordered by a CLEC prior to October 2, 2003, be required to
meet the FCC’s service eligibility criteria?

10. Under Verizon’s proposal, any EEL provided prior to the effective date of the TRO,
October 2, 2003, must satisfy the eligibility criteria established as of October 2, 2003. The
TRO's eligibility requirements do not, however, apply retroactively and only apply prospec-
tively. Paragraph 589 of the TRO specifically provides:

As a final matter, we decline to require retroactive billing to any

time before the effective date of this Order. The eligibility criteria

we adopt in this Order supersede the safe harbors that applied to

EEL conversions in the past. To the extent pending requests have

not been converted, however, competitive LECs are entitled to the

appropriate pricing up to the effective date of this Order.
In addition, Paragraph 623 of the 7RO states that “new orders for circuits are subject to the

eligibility criteria.” Taken together, this language establishes that (1) if a circuit qualifies under

the new standards but did not qualify under the old standards, a CLEC cannot recover the

® Verizon’s Opening Brief, at  220.
' TRO, 4 586.



excessive charges prior to the effective date; (2) if a circuit does not qualify under the new
standards but did qualify under the old standards, the ILEC may not recover past losses; and (3)
EELs may continue to be provided under the old standards up to the effective date. Focal’s
proposed language is therefore appropriate, and should be adopted.
4, For Conversion requests submitted by a CLEC prior to the effective date of
the amendment, should CLECs be entitled to EELs/UNE pricing effective as
of the date the CLEC submitted the request (but not earlier than October 2,
2003)?
11.  Verizon argues that the 7RO’s “new” commingling and conversion obligations should
take effect upon execution of an Amendment of the CLEC’s interconnection agreement, rather
than retroactively to the effective date of the TRO (i.e., October 2, 2003)."” Verizon’s position is
predicated on the assumption that the TRO changed the law and imposed “new” obligations on
Verizon to perform conversions to UNEs. Verizon is mistaken.
12.  In fact, the Wireline Competition Bureau’s recent Order denying Verizon’s Petition for
Stay of the Triennial Review Remand Order, in which Verizon challenged the FCC’s policy
allowing CLECs to “convert” services to UNEs, directly refutes Verizon’s theory.'® In the
relevant passage, the Bureau stated that the FCC:
did not reverse a previous policy barring conversions where competitive LECs
were otherwise eligible for the UNE at issue. In fact, the Commission has never
adopted such a bar. The Triennial Review Remand Order instead merely reaf-
firmed the [FCC’s] preexisting policy allowing conversions of services obtained

under tariff to UNE arrangements. That policy was reviewed by the U.S. Court of
Appeals for the District of Columbia Circuit, which left the Commission’s con-

" Verizon’s Opening Brief, at § 230.

" Unbundled Access to Network Elements, Review of the Section 251 Unbundling Obligations of
Incumbent Local Exchange Carriers, WC Docket No. 04-313, CC Docket No. 01-338, Order, DA 05-675
at § 1 (rel. March 14, 2005) (“Stay Denial Order”).



version rules undisturbed. The ‘stay’ Verizon seeks thus would effect — not pre-
vent — a change in status quo."’

Since Verizon cannot credibly claim that the current combinations requirement represents a
change in prior law, the Commission should adopt Focal’s position and proposed language on
this issue.

CONCLUSION AND RELIEF
13. For the foregoing reasons and the reasons stated in Focal’s Initial Brief, the Commission
should issue an order requiring Verizon to modify its Proposed Amendment to incorporate the
contract language proposed by Focal.

DATED this 1* day of April, 2005.

Respectfully Submitted,

o S W Kol

Russell M. Blau

Edward Kirsch

Phillip Macres

Swidler Berlin LLP
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Tel: (202) 424-7500

Fax: (202) 424-7643

Email: rmblau@swidlaw.com
ewkirsch@swidlaw.com
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Counsel for Focal Communications Corp.
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John Gockley

Focal Communications Corp.
200 N. LaSalle Street, Suite 1100
Chicago, IL 60601

""" Stay Denial Order, at § 3 (emphasis added).
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