From: Brewster, Stacey (UTC

To: UTC DL Records Center

Cc: Doyle. Paige (UTC)

Subject: FW: TG-200131 Int"l Resc. Mgmt. dba WasteXpress - PC Resp to Staff Mot. (1/7/2021)
Date: Friday, January 8, 2021 8:37:29 AM

Attachments: TG-200131 - 3rd Notice Rescheduling PHC - WasteXpress.pdf
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From: Howard, Michael (UTC) <michael.howard@utc.wa.gov>

Sent: Friday, January 8, 2021 8:32 AM

To: Brewster, Stacey (UTC) <stacey.brewster@utc.wa.gov>

Cc: Pearson, Rayne (UTC) <rayne.pearson@utc.wa.gov>

Subject: FW: TG-200131 Int'l Resc. Mgmt. dba WasteXpress - PC Resp to Staff Mot. (1/7/2021)

Stacey,
Please add this email from WasteXpress to the docket in 200131. Thank you,

Mike

From: Thomas Benke <trbenke@env-compliance.com>
Sent: Thursday, January 7, 2021 5:51 PM
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Service Date: November 4, 2020

STATE OF WASHINGTON

UTILITIES AND TRANSPORTATION COMMISSION

621 Woodland Square Loop S.E. e Lacey, Washington 98503
P.O. Box 47250 e Olympia, Washington 98504-7250

(360) 664-1160 e TTY 1-800-833-6384 or 711
November 4, 2020

NOTICE RESCHEDULING PREHEARING CONFERENCE
(Now Set for Monday, January 11, 2021, at 1:30 p.m.)

Re: Washington Utilities and Transportation Commission v. International Resource
Management, Inc., d/b/a WasteXpress and d/b/a WasteXpress Hazardous Waste
Disposal, Docket TG-200131

TO ALL PARTIES:

On June 12, 2020, the Washington Utilities and Transportation Commission (Commission)
entered Order 01, Order Instituting Special Proceeding; Complaint Seeking to Impose Penalties;
Notice of Virtual Prehearing Conference (Order 01) in this docket. Order 01, among other things,
set the time for a telephonic prehearing conference at 1:30 p.m. on August 20, 2020. On July 13,
2020, the Commission issued a notice rescheduling the prehearing conference for 1:30 p.m. on
September 10, 2020.

On August 28, 2020, WasteXpress submitted an application for a certificate of convenience and
necessity with the Commission. On September 8, 2020, the Commission issued a second notice
rescheduling the prehearing conference for November 10, 2020, to allow Commission staff
(Staff) and the Company time to work on the Company’s pending application.

On November 3, 2020, Staff filed a letter in this docket requesting, on behalf of all parties, to
again continue the prehearing conference to allow Staff and the Company to continue to process
the pending application.

Pursuant to WAC 480-07-385, “the [Clommission will grant a continuance if the requesting
party demonstrates good cause for the continuance and the continuance will not prejudice any
party or the [Clommission.” Based on the parties’ agreement, the Commission finds good cause
to grant the continuance and reschedule the prehearing conference for January 11, 2021, at 1:30
p.m.

THE COMMISSION GIVES NOTICE THAT The Commission reschedules the telephonic
prehearing conference in Docket TG-200131 for Monday, January 11, 2021, at 1:30 p.m.

/s/ Michael Howard
MICHAEL HOWARD

Administrative Law Judge






Bob Ferguson

ATTORNEY GENERAL OF WASHINGTON

Public Counsel
800 Fifth Ave e Suite 2000 ¢ MS TB-14 e Seattle, WA 98104-3188 e (206) 464-7744

January 7, 2021

SENT VIA WEB PORTAL AND E-MAIL

Mark L. Johnson

Executive Director and Secretary

Washington Utilities and Transportation Commission
621 Woodland Square Loop SE

Lacey, WA 98503

Re: Inthe Matter of Determining the Proper Carrier Classification of, and Complaint for
Penalties Against INTERNATIONAL RESOURCE MANAGEMENT, INC. d/b/a
WASTEXPRESS and d/b/a WASTEXPRESS HAZARDOUS WASTE DISPOSAL
Docket TG-200131

Dear Mr. Johnson:

Enclosed for filing in the above-referenced docket is Public Counsel’s Request to Respond and
Response to Staff Motion to Withdraw Complaint; Request for Clarification, and the Certificate
of Service.

Sincerely,

Isl A Pacaner

ANN PAISNER, WSBA No. 50202
Assistant Attorney General

(206) 521-3211

AP/KMB
Enclosures
cc: Service List (E-mail only)





CERTIFICATE OF SERVICE

DOCKET TG-200131
In the Matter of Determining the Proper Carrier Classification of, and Complaint for
Penalties Against INTERNATIONAL RESOURCE MANAGEMENT, INC. d/b/a
WASTEXPRESS and d/b/a WASTEXPRESS HAZARDOUS WASTE DISPOSAL

| HEREBY CERTIFY that | have this day served the Public Counsel’s Request to Respond and
Response to Staff Motion to Withdraw Complaint on behalf of Public Counsel upon all parties of
record in this proceeding, by electronic transmission to the email addresses or by mailing a true
and correct copy, postage prepaid, to each party or party representative listed in the
Commission's master service list for this docket.

HC = Receives Highly Confidential; C = Receives Confidential; NC = Receives Non-Confidential

COMMISSION STAFF:

Daniel Teimouri, Daniel.teimouri@utc.wa.gov Thomas R. Benke

Sally Brown, Sally.brown@utc.wa.gov The Environmental Compliance Organization
Office of the Attorney General P.O. Box 83706

Utilities & Transportation Commission Portland, OR 97283

621 Woodland Square Loop SE trbenke@env-compliance.com

Lacey, WA 98503

INTERNATIONAL RESOURCE MANAGEMENT, INC. d/b/a WASTEXPRESS and d/b/a
WASTEXPRESS HAZARDOUS WASTE DISPOSAL

Arthur Marx, arthur@wastex.com
WasteXpress

11618 N. Lombard Street
Portland, OR 97203

Dated at Seattle, Washington this 7th day of January, 2021.
) W

KEVIN BURDET
Legal Assistant

CERTIFICATE OF SERVICE 1 ATTORNEY GENERAL OF WASHINGTON
DOCKET NO. TG-200131 PUBLIC COUNSEL
800 FIFTH AVENUE, SUITE 2000
SEATTLE, WASHINGTON 98104-3188
(206) 464-7744
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BEFORE THE WASHINGTON
UTILITIES AND TRANSPORTATION COMMISSION

In the Matter of Determining the Proper DOCKET TG-200131
Carrier Classification of, and Complaint
for Penalties Against:

INTERNATIONAL RESOURCE PUBLIC COUNSEL’S REQUEST TO
MANAGEMENT, INC. D/B/A RESPOND AND RESPONSE TO
WASTEXPRESS AND D/B/A STAFF MOTION TO WITHDRAW
WASTEXPRESS HAZARDOUS WASTE COMPLAINT; REQUEST FOR
DISPOSAL CLARIFICATION

The Public Counsel Unit of the Washington Attorney General’s Office (“Public
Counsel”) hereby requests permission to respond to Commission Staff’s Motion to Withdraw
Complaint (“Motion”) pursuant to WAC 480-07-375, WAC 480-07-380(3)(b), and WAC 480-
07-395.

Public Counsel does not oppose the Staff’s Motion. However, Public Counsel
respectfully requests that in the order resolving the Motion, the Washington Utilities and
Transportation Commission (“UTC” or “Commission”) clarify its authority under to regulate
collection and transportation of industrial waste in Washington State, which was an issue raised
by International Resource Management, Inc., d/b/a WasteXpress and WasteXpress Hazardous
Waste Disposal (“WasteXpress” or “Company”) in its Answer pleading it filed with the

Commission on July 2, 2020.

PUBLIC COUNSEL RESPONSE TO 1 ATTORNEY GENERAL OF WASHINGTON
STAFF MOTION TO WITHDRAW PUBLIC COUNSEL
DOCKET TG-200131 800 5™ AVE., SUITE 2000

SEATTLE, WA 98104-3188
(206) 464-7744





STATEMENT OF FACTS

In Order 01 in Docket TG-200131, “Order instituting Special Proceeding; Complaint
Seeking to Impose Penalties; Notice of Virtual Prehearing Conference” (“Order 01" or
“Complaint”), the Commission alleged that the Company committed at least two violations of
RCW 81.77.040.1 The UTC Staff Investigation Report clarifies the Staff findings of two
violations: (1) one violation for hauling solid waste for compensation without first having
obtained a certificate of public convenience and necessity from the Commission authorizing it to
do so, and (2) a second violation for advertising for solid waste collection and transportation in
the Seattle and Tacoma areas without first obtaining a solid waste certificate.?

The Company responded in its July 2, 2020, Answer that it “does not operate as a ‘solid
waste collection company’ as that term is defined in Commission rules at WAC 480-70-041.”3
The Company argued that it was not required to obtain a certificate of public convenience and
necessity from the Commission to operate because it believes the definition of “solid waste
collection” in WAC 480-70-041 extends only to the collection of solid waste from residential or
commercial customers, and not collection from industrial customers. Because the Company
serves almost exclusively industrial customers, it argued that its operations are not subject to
Commission regulation.*

Later, in Docket TG-200764, Company submitted its August 28, 2020, application for a

certificate of public convenience and necessity to operate as a solid waste collection company.

1 Ord. Instituting Spec. Proceeding; Complaint Seeking to Impose Penalties; Notice of Virtual Prehearing
Conference (Set for Aug. 20, 2020), 1 37 (June 12, 2020) (hereinafter “Complaint”).

2 Investigation Rep., Int’l Resource Mgmt., Inc. d/b/a WasteXpress at 7-8 (Apr. 2020).

3 Int’l| Resource Mgmt., Inc. d/b/a WasteXpress Answer. 1 6 (July 2, 2020) (hereinafter “Answer”).

4 Answer, {1 11-12; see also Complaint { 11.
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SEATTLE, WA 98104-3188
(206) 464-7744





The Company updated its application on November 5 and 25, 2020, to clarify its request for
Commission authority to provide service as follows:
Specialized solid waste collection (as a Class C company) throughout the state of
Washington, collecting hazardous waste; dangerous waste; special waste (e.g. any
solid waste that requires additional processing, special handling, special packaging,
special transportation and/or additional disposal techniques due to its quantity,
concentration, physical or chemical characteristics or biological properties).
Dropbox service may be provided for hazardous, dangerous and/or special waste
only.®
The Commission granted the Company’s request on December 23, 2020, in Order 01,
“Order Granting Application,” which includes a recitation of Certificate No. G069470 in
“Appendix A,” stating the Company’s authority to provide the service described above. The
Commission granted the Company’s application “conditioned upon the applicant complying with

RCW 81.77 and WAC 480-70 relating to solid waste collection companies.”®

RESPONSE TO MOTION AND REQUEST FOR CLARIFICATION
Public Counsel does not oppose the staff’s Motion to withdraw the Complaint, because
the Company appears to have addressed the violations at issue by applying for and obtaining
Commission authority to operate under a certificate for public convenience and necessity.
However, Public Counsel asks the Commission to clarify that the authority granted to the
Company in Certificate No. G069470 acknowledges the Commission’s regulatory authority
under RCW 81.77 and WAC 480-70 over the Company’s collection of solid waste from

industrial customers.

5 See Int’l Resource Mgmt., Inc. d/b/a WasteXpress Application for Solid Waste Certificate (Aug. 28,
2020); Int’l Resource Mgmt., Inc. d/b/a WasteXpress Updated Pages for Solid Waste Collection Co. Application
(Nov. 5, 2020); Restrictive Amendment to Application for Certificate, on behalf of Int’l Resource Mgmt., Inc. d/b/a
WasteXpress, from Thomas Benke (Nov. 25, 2020).

& Order 01, Order Granting Application (Dec. 23, 2020) at 3, { 4.
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The definitions in WAC 480-70-041 referenced in the Company’s July 2, 2020, Answer
include a definition of “Classes of service,” which “means either commercial, specialized, drop
box, or residential service.”” These definitions also include “Commercial service,” which “means
solid waste collection service provided to a business, institutional, or industrial generator.”®
These definitions include a definition of “Commercial authority,” which “means authority to
provide solid waste collection service to business, institutional, or industrial generators.”® Thus,
where the WAC Chapter 480-70 regulations discuss “commercial” services, the regulations, and

the UTC’s regulatory authority, includes coverage of waste from industrial generators.

CONCLUSION
Public Counsel does not oppose the UTC Staff’s January 5, 2021, Motion to Withdraw
Complaint. In addition, for the reasons stated above, Public Counsel respectfully requests that the
Commission clarify its regulatory authority over industrial waste as stated in RCW 81.77 and
WAC 480-70.

DATED this 7th day of January, 2021.

ROBERT W. FERGUSON
Attorney General

5] A Faraner

Ann Paisner, WSBA No. 50202
Assistant Attorney General
Public Counsel Unit

800 Fifth Avenue, Suite 2000
Seattle, WA 98104
Ann.Paisner@atg.wa.gov

TWAC 480-70-041.
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To: Howard, Michael (UTC) <michael.howard@utc.wa.gov>

Cc: Arthur Marx <arthur@wastex.com>; DeMarco, Betsy (UTC) <betsy.demarco@utc.wa.gov>;
Gross, Krista (UTC) <krista.gross@utc.wa.gov>; Brown, Sally (UTC) <sally.brown@utc.wa.gov>;
Teimouri, Daniel (UTC) <daniel.teimouri@utc.wa.gov>; Paisner, Ann (ATG)
<Ann.Paisner@atg.wa.gov>; Gafken, Lisa (ATG) <lisa.gafken@atg.wa.gov>; Dahl, Corey J (ATG)
<corey.dahl@atg.wa.gov>; Burdet, Kevin (ATG) <Kevin.Burdet@ATG.WA.GOV>

Subject: Re: TG-200131 Int'l Resc. Mgmt. dba WasteXpress - PC Resp to Staff Mot. (1/7/2021)

This message has originated from an External Source. Please use caution when opening attachments, clicking

links, or responding to this email. Contact your desktop support or IT security staff for assistance and to report
suspicious messages.

ALJ Howard,
This is Thomas Benke for International Resource Management Inc. dba WasteXpress.

The Commission has scheduled a telephonic pre-hearing conference in the above-stated matter for
Monday, January 11, 2021 at 1:30 pm. See attached Notice.

Counsel for staff has suggested that no pre-hearing conference is necessary since there is no longer
any need for an evidentiary hearing.

WasteXpress requests an opportunity to be heard in light of Public Counsel’s filing today.

By email today (see below) Public Counsel requests permission to respond to Commission Staff’s
Motion to Withdraw Complaint in this matter. Public Counsel does not oppose Staff’s Motion but
requests that the order resolving the Motion include a clarification of UTC's “authority to regulate”
the collection of solid waste from industrial (as opposed to residential or commercial) customers.
WasteXpress would oppose such a request not only because we believe that such a clarification -
made within the context of the Commission’s classification hearing - would disadvantage
WasteXpress in a marketplace where collection of hazardous waste (and other non-municipal solid
waste) collected from industrial customers is not otherwise regulated by UTC.

Importantly, WasteXpress does not question UTC's statutory authority to require a certificate for the
collection of solid waste from industrial customers. It only questions whether the Commission has,
by its definition of “solid waste collection company” actually exercised that authority by
administrative rulemaking. That is an issue that should be resolved outside of the penalty
assessment / classification action brought against WasteXpress, all of which was resolved with
issuance of Certificate No. G069470 to WasteXpress. In fact, it is an issue of such importance and
broad implications that it demands vetting in an administrative proceeding that involves all
commercial interests to be represented before the commission, not just those of one carrier.

We want to emphasize that WasteXpress’ interests are not necessarily in opposition to those
espoused by Public Counsel. WasteXpress just wants to participate with other carriers on a level
playing field in a regulatory environment that does not depend on an interpretation of “commercial
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customers” as necessarily including “industrial customers” and an interpretation of “solid waste” as
not including “hazardous waste”. A “clarification” by the Commission in a one-off classification
hearing will not cure these deficiencies in the Commission’s rules.

Sincerely,
Thomas R. Benke

OnlJan 7, 2021, at 11:15 AM, Burdet, Kevin (ATG) <Kevin.Burdet@ATG.WA.GOV>
wrote:

Dear Parties,

Please find attached a letter addressed to Mark Johnson, a Certificate of Service, and
Public Counsel’s Response to Staff’s Motion to Withdraw Complaint in the above-
referenced docket. This has been filed today via the WUTC web portal.

Please contact me if you have any questions regarding this filing.
Sincerely,

Kevin Burdet

Legal Assistant

For Lisa Gafken, Unit Chief
For Nina Suetake, AAG

Public Counsel Unit | Washington State Office of the Attorney General
800 5! Avenue Suite 2000 | Seattle, Washington 98104 | MS: TB-14
Pronouns: He/Him/His | Main: (206) 464-7744 | Direct: (206) 464-6215 |
Email: Kevin.Burdet@atg.wa.gov
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