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PURPOSE, SCOPE, AND AUTHORITY

Purpose
The purpose of this investigation is to determine whether Washington Water Supply, Inc. (Washington Water) has violated commission rules by failing to file an application for transfer of property as required by WAC 480-143-120, and failure to file a revision to its tariff within thirty days of its acquisition of a new service area, as required by WAC 480-110-433.

Scope
The scope of this investigation includes a summary of technical assistance provided by staff, and information obtained from the company and the Department of Health’s Office of Drinking Water.

Authority
Staff undertakes this investigation pursuant to the authority granted by the Revised Code of Washington (RCW) 80.01.040, which directs the commission to regulate water companies in the public interest. In addition, RCW 80.04.070 grants the commission specific authority to conduct such an investigation.

Staff
Darren Tinnerstet, Compliance Investigator
(360) 664-1108
dtinnerstet@utc.wa.gov



EXECUTIVE SUMMARY
On July 5, 2013, Consumer Protection staff received a complaint from a Washington Water Supply customer served by the Silent Sky water system near Seabeck, WA.  The customer stated that she is billed by Washington Water Supply, Inc. Consumer Protection staff confirmed that the Silent Sky water system was not listed in the company’s tariff on file with the commission, and referred the matter to Compliance Investigations staff. 

Compliance Investigation staff discovered that Washington Water Supply was also operating another water system, Bainbridge 1, which was not listed in the company’s tariff.  Both water systems, Silent Sky and Bainbridge 1, were disclosed to staff during this investigation by the owner of Washington Water Supply. 

The commission regulates water companies under RCW 80.28.  Water companies under the commission’s jurisdiction are subject to RCW 80.12 and WAC 480-143, concerning transfers of property, and WAC 480-110 concerning water company operations.

Staff found that the company is in violation of rules and laws enforced by the commission, as follows:

· Failure to apply for, and receive commission approval prior to completing a transfer of property necessary or useful for the company to perform its public duties, as required by WAC 480-143-120.
· Failure to file revisions to its filed tariff within thirty days of its acquisition of a new service area, as required by WAC 480-110-433.  
Recommendation
Staff recommends the commission issue a penalty assessment of $100 per day for 116 days in which the company was aware that it was required to file an application for transfer of property and a tariff revision, but failed to do so, for a total of $11,600.


BACKGROUND

Company Information
Washington Water Supply, Inc. was incorporated on Sept. 5, 1991, as a profit corporation governed by John Poppe.[footnoteRef:1] The company operates eleven water systems in King, Kitsap and Clallam counties, with a total of 140 approved connections.  The company has been regulated by the commission since 1993.  [1:  See Attachment A, Washington Secretary of State Corporation Record for Washington Water Supply, Inc.] 


Revenue for Washington Water Supply, Inc., as reflected in annual reports filed with the commission over the past three years is as follows:

	Reporting Year
	Date Filed
	Revenue

	2012
	May 3, 2013
	$108,252

	2011
	April 30, 2012
	$125,198

	2010
	April 28, 2011
	$119,962



Investigation
On July 5, 2013, Consumer Protection staff received a complaint from a Washington Water Supply customer served by the Silent Sky water system near Seabeck, WA.  The customer stated that she is billed by Washington Water Supply, Inc. Consumer Protection staff confirmed that the Silent Sky water system was not listed in the company’s tariff on file with the commission, and referred the matter to Compliance Investigations staff. 

On July 26, 2013, Compliance Investigations staff sent a letter and a jurisdictional survey to John Poppe, owner of Washington Water, to obtain information about the water system.[footnoteRef:2]  The company was required to respond by Aug. 2, 2013.  [2:  See Attachment B, July 26, 2013 letter to John Poppe from Sharon Wallace] 


On Aug. 9, 2013, Compliance Investigations staff received a response from Mr. Poppe, confirming that Washington Water Supply, Inc. owns the Silent Sky water system, and charges its users a flat rate of $15 per month for water service.[footnoteRef:3] [3:  See Attachment C, Aug. 2, 2013 letter from John Poppe to Sharon Wallace] 


On Aug. 19, 2013, Compliance Investigations staff sent a letter to Mr. Poppe, notifying him that WAC 480-110-433 requires a water company to file revisions to its filed tariff within thirty days of its acquisition of a new service area. The letter instructed Mr. Poppe to contact Regulatory Analyst Jim Ward for assistance with the tariff-filing process no later than Aug. 26, 2013.[footnoteRef:4] The letter stated that failure to initiate the tariff filing process by that date would result in enforcement action, which may include monetary penalties. [4:  See Attachment D, Aug. 19, 2013 compliance letter to John Poppe from Sharon Wallace] 


On Sept. 5, 2013, Mr. Ward received a letter from Mr. Poppe, including a list of the water systems currently owned and operated by Washington Water Supply.  The list included two systems that are not in the company’s current tariff (Bainbridge 1 and Silent Sky), and omitted a system that is currently in the company’s tariff (Whidbey West).[footnoteRef:5] This letter did not constitute a regulatory filing. [5:  See Attachment E, Sept. 5, 2013 letter from John Poppe to Jim Ward] 


On Sept. 6, 2013, Mr. Ward sent Mr. Poppe an email advising him that his company has failed to provide notice to the commission or its customers of the transfer of ownership. Mr. Poppe responded, stating that Washington Water Supply, Inc. wants to comply with commission rules, and asking what his options were. Mr. Ward advised that the company needs to file an application for sale and transfer, submit customer notices for commission review, and update the company’s service area in its tariff.[footnoteRef:6]  He provided Mr. Poppe with a sample application for transfer of property. [6:  See Attachment F, Sept. 6, 2013 email correspondence between John Poppe and Jim Ward] 


On Dec. 17, 2013, staff emailed John Poppe requesting information related to the company’s acquisition of Silent Sky and Bainbridge 1. Staff did not receive a response. 

On Dec. 20, 2013, Mr. Poppe called Jim Ward and requested that he re-send him the sample transfer application. Mr. Poppe stated that his company is currently “downsizing,” and that he plans to sell more systems.  He indicated that he preferred to wait until that process is complete before filing changes to his tariff.

As of Dec. 31, 2013, Washington Water Supply had not filed an application for sale and transfer, submitted customer notices, or filed a tariff revision to update its service area.  


INVESTIGATION

According to Department of Health records, Silent Sky is classified as a Group B Water System, with an identification number of 17721 D.  The water system serves six customers in Seabeck, WA in Kitsap County.  Bainbridge 1 is also classified as a Group B Water System, with an identification number of 95625 F.  This system serves eight customers in Kitsap County.  Both systems are owned and operated by Washington Water Supply, Inc.[footnoteRef:7]   [7:  See Attachment G, Washington State Department of Health, Office of Drinking Water records] 


The Department of Health’s Office of Drinking of Water does not maintain records of changes of ownership of Group B water systems, and does not have any record of either Silent Sky or Bainbridge 1 changing ownership.

Whidbey West Water System is classified as a Group A Water System, with an identification number of 36314.  The system serves 176 customers on Whidbey Island, in Island County.  The company acquired the system in 1994.  The company’s application for transfer of property was approved by the commission on Oct. 26, 1994, in Docket # 930400. 

According to Department of Health Records, Washington Water Supply, Inc. sold the system to Whidbey West Water Association (WWWA), a non-profit corporation, on Sept. 1, 2012.[footnoteRef:8]   [8:  See Attachment H, quit claim deed and bill of sale for Whidbey West Water system, dated Sept. 1, 2012] 


Discussion
The commission regulates water companies under RCW 80.28.  Water companies under the commission’s jurisdiction are subject to RCW 80.12 and WAC 480-143, concerning transfers of property. 

WAC 480-143-120 states, “a public service company may not complete a transfer of property necessary or useful to perform its public duties unless the company first applies for, and obtains, commission approval. Transfers include sale, lease, assignment of all or part of a public service company’s property, and merger or consolidation of a public service company’s property with another public service company.” 

WAC 480-110-433 describes the requirements for adopted and initial tariffs.  It states, “A water company must file revisions to its filed tariff within thirty days of its acquisition of new service area, whether by acquisition of another regulated water company or by acquiring one or more previously unregulated water systems.” In this case, the company acquired two water systems, which were previously unregulated.  Therefore, WAC 480-110-433(2) applies:

(a) When a regulated water company acquires a nonregulated water company or water system, the acquiring water company must file a separate tariff page indicating the name of the newly acquired company or system with the rates and charges that were in existence before the acquisition.
(b) If the acquired nonregulated company or water system was previously subject to commission jurisdiction, the acquiring water company must file a separate tariff page indicating the name of the newly acquired company or system with the rates and charges in effect for the acquired company at the time the acquired company was removed from regulation.
(c) No other rates and charges may apply to the customers on the newly acquired system except those specifically shown on the new tariff page unless the company obtains the commission’s approval to charge a different rate.

Findings
As of Dec. 31, 2013, the company has failed to file either an application for a transfer of property, or revisions to its tariff.  

Staff finds that the company violated WAC 480-143-120 by failing to file an application for transfer of property prior to its sale of the Whidbey West Water system in Sept. 2012. As of Dec. 31, 2013, the company has been in violation of WAC 480-143-120 for 456 days.

Staff also finds that the company violated WAC 480-110-433 by failing to revise its tariff within thirty days of its sale of the Whidbey West Water system, and its acquisition of Silent Sky and Bainbridge 1. Staff’s compliance letter of Aug. 19, 2013, provided an enforcement deadline of Aug. 26, 2013. The company complied with staff’s instructions to contact Regulatory Analyst Jim Ward by that date. Mr. Ward provided Mr. Poppe with instructions for filing a tariff revision and applying for a transfer of property. On Sept. 5, 2013, the commission received a letter from Mr. Poppe containing a list of systems currently owned by Washington Water Supply, Inc.  This letter did not constitute a filing. On Sept. 6, 2013, Regulatory Services staff corresponded with the company, providing detailed information about the required filings.

As of Dec. 31, 2013, the company continued to own and operate two water systems that do not appear in its tariff. Using an enforcement deadline of Sept. 6, 2013, the company has been in violation of WAC 480-110-433 for 116 days as of Dec. 31, 2013.

	System
	Ownership change
	Date
	Filing due date
	Enforcement Deadline
	Violations of WAC 480-110-433 through Dec. 31, 2013

	Silent Sky
	Acquisition
	Unknown
	Unknown
	Sept. 6, 2013
	116

	Bainbridge 1
	Acquisition
	Unknown
	Unknown
	Sept. 6, 2013
	116

	Whidbey West
	Sale
	Sept. 1, 2012
	Oct. 1, 2012
	Sept. 6, 2013
	116






SUMMARY OF RECOMMENDATIONS

Revised Code of Washington (RCW) 80.04.405 authorizes the commission to assess penalties of $100 for violations of commission rules. The commission also has the authority to assess penalties of up to $1,000 per violation, per day following a formal complaint and hearing.[footnoteRef:9] [9:  RCW 80.04.380 allows the commission to assess a penalty of up to $1,000 for each violation after hearing.] 

Each violation is a separate and distinct offense and, in the case of a continuing violation, every day’s continuance is a separate and distinct violation. 

Staff typically recommends a “per violation” penalty against a regulated company where the violations result in serious customer harm; for repeat violations of a rule after a company receives technical assistance from staff; or for intentional violations of commission laws or rules. In this investigation, staff has documented 804 violations: 348 violations of WAC 480-110-433 and 456 violations of WAC 480-143-120, for a potential penalty of $804,000.

[bookmark: _GoBack]In this case, staff recommends the commission issue a penalty assessment of $100 per day, for each day the company was aware that it was required to file an application for transfer of property and a tariff revision, but failed to do so, for a total of $11,600. 

When considering an enforcement action, the commission considers the following ten factors.  Staff believes the recommended penalties are supported by the commission’s enforcement policy, as follows:

1. How serious or harmful the violation is to the public.
By failing to fulfill its regulatory duties, the company has denied its customers the benefits of regulatory scrutiny over its transfers of property, and assurances that the company’s rates are fair and reasonable. Additionally, by failing to become regulated the company has also prevented customers from accessing the Utilities and Transportation Commission and utilizing their consumer complaint services. 

2. Whether the violation is intentional.
Staff believes that the company knowingly violated commission rules, and intentionally neglected and continues to fail to correct the violations.

3. Whether the company self-reported the violation.
The company did not self-report the violation. In fact, the company allowed nearly a year to elapse without notifying the commission of its sale of the Whidbey West water system. Staff believes that the company would have continued to violate commission rules indefinitely had the commission not notified the company of the violations.

4. Whether the company was cooperative and responsive.
The company was initially responsive to staff’s request for information, and continued to correspond with Regulatory Services staff throughout the course of the investigation. The company did not, however, follow staff’s recommendations, and was not responsive to questions from Compliance Investigations staff. 

5. Whether the company promptly corrected the violations and remedied the impacts.
The company acknowledged that the system list in its tariff was incorrect when it responded to staff’s compliance letter on Sept. 5, 2013.  However, despite receiving detailed instructions from staff, the company did not take action to remedy the situation.  The company ignored staff’s technical assistance, and has continued to knowingly violate commission rules for nearly seven months. 

6. The number of violations and customers affected.
Staff has identified 804 violations of commission rules. The number of customers affected by these violations is 14. This is high number of violations for such a small customer base. 

7. The likelihood of recurrence.
Staff believes that the company is likely to continue to violate commission rules governing transfers of property and tariff revisions. The company has told Regulatory Services staff that it is in the process of “downsizing,” and intends to wait until that process is complete to fulfill its regulatory obligations. The regulatory requirements of WAC 480-110-433 clearly state that a water company must file a tariff revision within 30 days of an acquisition, and there is no language which allows this requirement to be optional or at the company’s convenience. Additionally, the company’s service area sheet in its tariff has not been updated since 2000. Staff believes that, absent enforcement action, the company could continue to postpone making the required filings indefinitely. 

8. The company’s past performance regarding compliance, violations, and penalties.
The company was previously investigated for failure to respond to consumer complaints. The commission sent the company compliance letters for violations of WAC 480-110-385 in 2005 and 2007. On July 20, 2013, the company was assessed a penalty of $50 for filing a late 2012 annual report. The company has not been assessed any other penalties. 

9. The size of the company.
Staff recognizes that the recommended penalty amount is significant, given the size of the company.  The potential penalty, however, is much higher than what staff has recommended in this case. Staff has recommended a mitigated penalty, based solely on the number of days that the company has operated in violation of commission rules since it admitted to the violations. Staff believes that its recommendation is appropriate, given that the company continues to operate in violation of commission rules. 
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Corporations Division - Registration Data Search 
WASHINGTON WATER SUPPLY, INC.


Purchase Documents for this Corporation »


UBI Number 601339262


Category REG


Profit/Nonprofit Profit


Active/Inactive Active


State Of Incorporation WA


WA Filing Date 09/05/1991


Expiration Date 09/30/2014


Inactive Date


Duration Perpetual


Registered Agent Information


Agent Name SCOTT M ELLERBY 


Address 9278 MORNINGSIDE DR NW 


City SILVERDALE 


State WA


ZIP 98383 


Special Address Information


Address PO BOX 2985 


City SILVERDALE 


State WA


Zip 98383 


Governing Persons


Title Name Address


President POPPE , JOHN SILVERDALE , WA 


Purchase Documents for this Corporation »


Page 1 of 1Corporations: Registration Detail


12/17/2013http://www.sos.wa.gov/corps/search_detail.aspx?ubi=601339262
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