BEFORE THE
WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

In the Matter of ) DOCKET NO. UE-032065
)
PACIFIC POWER & LIGHT )
) INDUSTRIAL CUSTOMERS OF
General Rate Increase of $26.7 million ) NORTHWEST UTILITIES AND
(13.5%) ) PUBLIC COUNSEL’S RESPONSE TO
) MOTION TO STRIKE
)
)
)
)

I. INTRODUCTION

Pursuant to WAC §§ 480-07-375(4) and 480-07-395, the Industrial
Customers of Northwest Utilities (“ICNU”) and the Public Counsel Section of the
Washington State Attorney General’s Office (“Public Counsel”) submit this response to
the Washington Utilities and Transportation Commission (“WUTC” or “Commission’)
Staff’s (“Commission Staff”) motion to strike (“Motion”) portions of the rebuttal
testimony and exhibits of PacifiCorp, d/b/a Pacific Power & Light Co. (“PacifiCorp” or
the “Company”’) witnesses Donald Furman, Andrea L. Kelly, Gregory N. Duvall, and
David L. Taylor that address the Company’s revised inter-jurisdictional cost allocation
proposal (“Revised Protocol”). Staff seeks to strike this testimony on the grounds that it
is not proper rebuttal testimony, is inconsistent with the Commission’s procedural rules,
and contrary to the public interest. While ICNU and Public Counsel agree with the
Commission Staff that the aforementioned testimony is improper rebuttal testimony and

has been improperly filed, ICNU and Public Counsel believe the proper remedy is not to
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strike the testimony. Instead, the Commission should provide the parties with additional
time to conduct discovery and present responsive/surrebuttal testimony regarding
PacifiCorp’s new proposal for the allocation of costs among its jurisdictions.

Given the limited time available before hearings are scheduled to
commence in this matter, ICNU and Public Counsel request an expedited review of the
Motion and this Response.

II. STATEMENT OF FACTS

A complete factual background regarding the Company’s multi-state cost
allocation proposals is necessary to understand why this issue is in a state of confusion
and requires Commission action. On December 16, 2003, PacifiCorp filed a new general
rate case in Washington state, including new tariffs and pre-filed written testimony and
accompanying exhibits from sixteen witnesses. Ms. Kelly sponsored the main
substantive testimony on multi-state jurisdictional issues, including the details of the
Company’s Inter-jurisdictional Cost Allocation Protocol (“Original Protocol”) that was
attached as an exhibit to Ms. Kelly’s testimony. The Original Protocol represented
PacifiCorp’s inter-jurisdictional cost allocation solution that includes the allocation
factors that are applied to each component of the Company’s revenue requirement
calculation. Messrs. Duvall, MacRitchie and Taylor also sponsored direct testimony
regarding the Original Protocol and Multi-state Process (“MSP”) issues.

Previously, on September 29, 2003, PacifiCorp filed its direct testimony

and exhibits in separate proceedings regarding multi-state jurisdictional cost allocation
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proceedings in Oregon, Utah, Wyoming, and Idaho.” Ms. Kelly and Messrs. MacRitchie,
Duvall and Taylor all sponsored testimony in these proceedings. The Protocol and
testimony filed in these proceedings were substantially the same as the MSP documents
the Company filed in this proceeding. Therefore, by December 2003, PacifiCorp had
made the same proposal regarding multi-state cost allocation issues in all of its
jurisdictions except California.

PacifiCorp engaged in extensive negotiations with MSP participants in
Oregon and Utah, and, by May 2004, it became apparent to the Company that it would
need to significantly revise its Original Protocol and sponsor revised testimony to address
the changes regarding multi-state cost allocation issues. PacifiCorp elected not to pursue
negotiations with Washington parties on MSP issues. On May 7, 2004, PacifiCorp sent a
letter to the MSP participants in Oregon, Utah, Idaho, and Wyoming enclosing for their
review a final draft of the Revised Protocol.? Ms. Kelly stated that the Revised Protocol
would “form the basis of the Company’s upcoming filings in Utah, Idaho, Oregon, and

Wyoming.”

PacifiCorp did not state that it would revise its Washington filing nor did
the Company explain why it did not intend to update its now outdated Washington
testimony and exhibits.

Later on May 21, 2004, PacifiCorp filed supplemental direct testimony

from Ms. Kelly and Messrs. Duvall and Taylor and exhibits, including the Revised

< Re PacifiCorp, Oregon Public Utility Commission (“OPUC”) Docket No. UM 1050, Direct Testimony
and Exhibits (Sept. 29, 2003); Re PacifiCorp, Utah Public Service Commission (“UPSC”) Docket No.
02-035-04, Direct Testimony and Exhibits (Sept. 29, 2003); Re PacifiCorp, Wyoming Public Service
Commission Docket No. 20000-EI-02-183, Direct Testimony and Exhibits (Sept. 29, 2003); Re
PacifiCorp, Idaho Public Utilities Commission Docket No. PAC-E-02-3, Direct Testimony and
Exhibits (Sept. 29, 2003).

i Letter from Andrea Kelly to MSP Participants (May 7, 2004) (Attachment A).
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Protocol, in Oregon and Utah.¥ The testimony and exhibits totaled 120 pages,
approximately the same size as the testimony on multi-state issues originally filed in
Washington. The Revised Protocol and supplemental testimony represented a significant
shift in the Company’s position on a number of important issues, including the proposed
hydro endowment, the inter-state standing committee, the provisions to accommodate
direct access, and the costs of existing qualifying facility (“QFs”) contracts. The
importance of the Revised Protocol is demonstrated in that it represents a significant
revenue requirement adjustment between the Company’s various jurisdictions, including
an approximately $2.5 million revenue requirement reduction for the Company’s
Washington operations.”

The Company has continued to make additions that have “resulted in
further changes to the Revised Protocol.”® PacifiCorp entered into a stipulation with
some of the Oregon MSP parties that made additional changes to the Revised Protocol.
PacifiCorp also reached a settlement with the Utah MSP parties and filed an MSP
Stipulation with the Utah Public Service Commission.” The Stipulation in Utah
guarantees Utah customers rate caps and uses new factors to allocate PacifiCorp’s costs
among its jurisdiction, including the use of the rolled-in allocation method.® The latest

version of the Revised Protocol also has numerous other changes, including the

assignment of excess costs of new QF to individual states, changes to the hydro

#  Re PacifiCorp, OPUC Docket No. UM 1050, Supplemental Direct Testimony and Exhibits (May 21,
2004); Re PacifiCorp, UPSC Docket No. 02-035-04, Supplemental Direct Testimony and Exhibits
(May 21, 2004).

3" Exhibit No. __ (DLT-20) (Taylor, Rebuttal) at 1.

¢ Exhibit No. __ (ALK-3T) (Kelly, Rebuttal) at 3: 17-18.

7 1d. at 3-4.

¥ Exhibit No. _ (RJF-1T) (Falkenberg, Direct) at 6.
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endowment methodology, additional Mid-Columbia contracts allocated to the Northwest,
and standing committee adjustments.? PacifiCorp recognized that its Original and first
Revised Protocol had been “superceded” by the Utah and Oregon stipulations.?

On June 22, 2004, counsel for ICNU deposed Ms. Kelly regarding
PacifiCorp’s MSP proposal and other issues related to its inter-state jurisdictional cost
allocation proposal. Ms. Kelly verified that the Company has updated its Original
Protocol proposal in many substantive ways, but confirmed that the Company did not
plan on submitting a revised version of the Protocol in Washington.w Specifically, Ms.
Kelly stated that “the Company, for the purposes of this Washington rate case, is
proposing this [Original] Protocol” and that the Company did not have any plans to file
the Revised Protocol with its rebuttal testimony.’? One major reason that ICNU deposed
Ms. Kelly was to ascertain whether the Company intended to file supplemental testimony
or include the Revised Protocol in its rebuttal case. This guided ICNU in its preparation
of its only round of testimony.

On July 2, 2004, Commission Staff and intervenors filed direct testimony
that analyzed the Original Protocol filing. While responding to the Original Protocol,
Commission Staff witness Alan Buckley expressed concern that Company might file the
Revised Protocol on rebuttal and prevent the parties from having a meaningful

opportunity to analyze or rebut the filing.’*’ In his testimony, ICNU witness Randall

Falkenberg recognized that PacifiCorp had recently filed two more current versions of the

o
2

Multi-State Process, OPUC Workshop (June 16, 2004) (Attachment B).

Letter from Paul Hickey to Stephen Oxley 1-2 (May 26, 2004) (Attachment C).
Exhibit No. _ (RJF-18) (Excerpt of Deposition of Andrea Kelly) at 5.

Id. at 5, 9.

Exhibit No.  (APB-1T) (Buckley, Direct) at 10.
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Protocol in Oregon and Utah, but focused his testimony on the Original Protocol because
of PacifiCorp’s assertion that it had no plans to file the Revised Protocol in
Washington.™*

On July 28, 2004, PacifiCorp filed its rebuttal testimony, including the
Revised Protocol and supporting testimony and exhibits. PacifiCorp asserts that the
Revised Protocol (and accompanying stipulations) are supported by most Oregon and
Utah MSP participants, and that the Company has filed the most current version of the
Revised Protocol in Wyoming and Idaho.’’ Therefore, in all states, except Washington
and California, PacifiCorp is requesting approval of the Revised Protocol.

PacifiCorp’s rebuttal testimony is unclear regarding whether it is
requesting approval of the Original or Revised Protocol. PacifiCorp witness Don Furman
states that the Company’s “preference would be that Washington rates be established

1 Mr. Furman’s testimony is supported by the

based on the Revised Protocol . . .
rebuttal testimony of PacifiCorp witnesses explaining the Revised Protocol, testimony
that is substantially the same as the testimony regarding the Revised Protocol that was
filed in the Oregon and Utah MSP proceedings. For example, regarding the Revised
Protocol, Mr. Taylor’s testimony is nearly identical to his Oregon MSP testimony and
provides a “detailed explanation of the changes in the classification and allocation
procedures between the Revised Protocol and the Protocol filed with the Company’s

5917/

direct case. However, in the Oregon MSP proceeding, parties were provided an

N
=

Exhibit No. _ (RJF-1T) at 57.

Exhibit No.  (ALK-3T) (Kelly, Rebuttal) at 4.
Exhibit No.  (DNF-2T) (Furman, Rebuttal) at 7.
Exhibit No. _ (DLT-13T) at 8.
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opportunity to submit responsive testimony addressing the merits of the Revised
Protocol.

Cognizant of the fact that their late filing of the Revised Protocol has
provided parties with no opportunity to respond, Mr. Furman states that the Company
“would not oppose deciding this case on the basis of the original Protocol included in the
Company’s direct case.”™ Essentially, the Company is willing to base Washington’s
cost allocation upon a methodology that as been outdated by at least two more recent
versions that have been filed in proceedings in its other jurisdictions that are addressing
multi-state cost allocation issues. But apparently the Company is fine if the Commission
accepts the Revised Protocol so long as it does not extend the schedule. In addition, this
willingness to rely upon the outdated Original Protocol may be due to the fact that the
Revised Protocol reduces the Washington revenue requirement by approximately $2.5
million. However, ICNU witness Mr. Falkenberg makes adjustments to the Original
Protocol that if adopted would reduce the revenue requirement by $3.6 million.*

On August 24, 2004, PacifiCorp and Commission Staff filed a two-party
Stipulation with the Commission. This partial settlement agreement appears to be based

20/

upon the Original Protocol.™ In addition, PacifiCorp agrees in the Stipulation not to

oppose the Motion to Strike.? Notwithstanding PacifiCorp’s change in position, ICNU

% Exhibit No. __ (DNF-2T) at 7.

B Exhibit No. __ (RJF-1T) at 7; ICNU Response to Bench Request No. 7.
= Stipulation at 3-4.

214, at 4.
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and Public Counsel believe the Commission will be better able to evaluate the
reasonableness of the Stipulation in light of the Revised Protocol.?
III. RESPONSE

PacifiCorp’s failure to timely file revisions to its Original Protocol, and
the Commission Staff’s filing of the Motion to Strike concurrent with their entering a
settlement with the company has resulted in a procedural mess. Cost allocation issues are
too important to be addressed in a haphazard fashion or for the Commission to approve a
multi-state cost allocation proposal, even on an interim basis, based on an incomplete or
inadequate record. However, PacifiCorp has presented the Commission with two
unacceptable choices to approve: 1) an inaccurate and outdated multi-state allocation
methodology that the Company has abandoned in all other jurisdictions and is supported
by only the settling parties; or 2) a newly filed methodology without providing non-
settling parties an opportunity to investigate it or present responsive testimony. The
Commission should recognize that cost allocation issues should be fully investigated and
properly addressed by providing the parties with an opportunity to conduct discovery and
present testimony on PacifiCorp’s preferred allocation methodology—the Revised
Protocol.

The Company’s testimony and exhibits regarding inter-jurisdictional cost
allocation issues are fundamental to all the issues in this proceeding. Unlike other major

substantive issues like power costs or rate of return, the inter-jurisdictional cost allocation

methodology cannot be severed and reviewed in isolation because it impacts the revenue

2/ The Commission should not construe this position as support for the Revised Protocol by either ICNU

or Public Counsel.
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requirement calculations for all aspects of the Company’s filing. The Commission
recently recognized the difficulty in providing PacifiCorp with rate relief or in resolving
issues related to its power costs without an accepted inter-jurisdictional cost allocation
methodology.?/

The Company’s pre-filed testimony regarding MSP-related issues is
inaccurate and no longer represents the Company’s proposal for resolving its inter-
jurisdictional cost allocation issues in the rest of the states where it provides service.
Since PacifiCorp initially filed its direct testimony in this proceeding, the Company has
filed two substantial revisions of the Protocol and accompanying testimony and exhibits
in other jurisdictions that are addressing MSP issues. The Company has also admitted
that its previous filings, including both the Original Protocol and the first version of the
Revised Protocol have been “superceded” and should be updated.* Simply, the Original
Protocol is not reflective of a reasonable inter-jurisdictional cost allocation proposal that
the Company supports outside the context of its filed settlement proposal or will be
approved in any other state. It is nonsensical for PacifiCorp to propose an allocation
methodology that would be utilized in the state when the Company’s avowed goal is to
have all its jurisdictions adopt a consistent allocation methodology.%’

As pointed out in Staff’s Motion to Strike, PacifiCorp’s filing of the
Revised Protocol does not constitute proper rebuttal testimony. Staff Motion at 5. The

Revised Protocol is a substantive revision of the Company’s direct testimony for which

the Company should have sought leave of the presiding officer to file. WAC § 480-07-

B/ Re PacifiCorp, Docket Nos. UE-020417/UE-991832, Sixth/Eighth Suppl. Order at 14 (July 15, 2003).
2/ Letter from Paul Hickey to Stephen Oxley 1 (May 26, 2004) (Attachment C).
2/ Exhibit No. _ (RJF-18) at 8.
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460(b)(i1). However, instead of filing the Revised Protocol in late May when the
Company knew the Original Protocol was outdated, the Company asserted the Original
Protocol was appropriate for more than two months until PacifiCorp filed the Revised
Protocol with its rebuttal testimony. PacifiCorp’s actions have prevented parties from
having an opportunity to present responsive testimony on the Company’s actual proposed
resolution of inter-jurisdictional cost allocation issues. This results in PacifiCorp
inappropriately using its rebuttal testimony to “sand bag” ICNU and other parties.2”

The appropriate remedy for PacifiCorp’s actions is not to strike the
Revised Protocol and associated testimony, but rather to provide non-settling parties an
opportunity to submit responsive testimony on the Revised Protocol. The Commission
has the authority to allow parties to file surrebuttal testimony in response to new
information that arises during rebuttal testimony.?” Striking the Revised Protocol, as
proposed by Staff, is not appropriate because it would strike a more current and more
accurate methodology while leaving an inaccurate and outdated proposal in the record.
However, it is equally inappropriate to utilize the Revised Protocol because parties have
not had an opportunity to submit testimony on the proposal. Therefore, the balanced and
appropriate course of action is for the Commission to accept the Revised Protocol into the
record, but allow non-settling parties an opportunity to address it in surrebuttal testimony.

As the Company apparently fears, this may require the Company to extend the

suspension period.

See AT&T Communications of the Pac. Northwest, Inc. v. Verizon Northwest, Inc., Docket No. UT-
020406, Seventh Suppl. Order at 9 n.1 (April 8, 2003).
I 14. at 9.
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Granting non-settling parties an opportunity to conduct discovery and
present surrebuttal testimony should not unreasonably delay the final order in this
proceeding. ICNU and Public Counsel believe that such an investigation and surrebuttal
testimony could be filed within six to eight weeks, only necessitating a short extension of
the suspension period in this proceeding. It is important to remember that any delay
could have been avoided or minimized had the Company promptly filed the Revised
Protocol when it became aware the Original Protocol no longer represented PacifiCorp’s
position on multi-state cost allocation issues. The Company should not be permitted to
use its delay in filing the Revised Protocol to force upon the Commission a Hobson’s
choice between two options, neither of which provide the Commission with an adequate
record to resolve the Company’s multi-state cost allocation issues.

IV.  CONCLUSION

ICNU and Public Counsel respectfully request that the Commission not

strike the Revised Protocol, and provide non-settling parties an opportunity to submit

surrebuttal testimony regarding the Revised Protocol.
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Dated in Portland, Oregon, this 25th day of August, 2004,

Respectfully submitted,

DAVISON VAN CLEVE, P.C.

Melinda J. Datidorl

Irion A. Sanger

Davison Van Cleve, P.C.

1000 SW Broadway, Suite 2460
Portland, Oregon 97205

(503) 241-7242 telephone

(503) 241-8160 facsimile
mail@dvclaw.com

Of Attorneys for Industrial Customers
of Northwest Utilities

CHRSTINE O. GREGOIRE
Attorney General

Lol [~ (/be//ﬁ/é

ROBERT W. CROMWELL, JR.
Assistant Attorney General
Public Counsel
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Attachment A

Letter from Andrea Kelly to MSP Participants (May 7, 2004)
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Attachment B

Multi-State Process, OPUC Workshop (June 16, 2004)
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Attachment C

Letter from Paul Hickey to Stephen Oxley (May 26, 2004)



D4 VID EVANS®
POGER C. FRANEEN
4 UL I HICEEY*
TERRY W, MACKEY,
sCOTT W.MEIER. P C *
MARY 4. THRONEZ
SOHEN M. WALFER

+ JLG0 ADMITTER IN ZOLORADD

VIA HAND DE
Stephen G. Oxley

T o e R B

Y hmar Do

Pubiic Service Commission

LA W OFFICES OF

HICKEY & MA CKEY
1600 CARTY £VENUE, SUITE 700
PoST OFFICE BOY 457

WYORING £ £2003-0467
TELEFAY. (307) £36-7325

i

c CHEVENNE,

PR —p
TELEPHONE (307) 6341525
lswiinm @hizlzymackey.co

May 26, 2004

ELIVERY

Secretary and Chlﬁl Coungel
WVO"’LWUPLDLIC Service Commission

2515 War
Cncycms, WY

an Avenue, Suite 300

82002

ton By the Commizsion oo

anmwzmm,“ SIOMAE.
14N D SHEAW

s ROLD B MEER
RICHARD D, BUEH
Of Comsezl

PAR A1 BOALS:
JoAnn Hugle, CLAS
Cesthin Goosrez
Linda Fluek feldr
Lor Boweal

its Own Motiozn of

7E:  In the Mater of the Investiga

Int= “urisdictional Issuss Re r.ary.mcr th= Buziness J“"am:auon of PecifiCorp

and Related Matiers, Dipzkst No. 20000-ZI- 02-183, Record No. 7295.
Dear Steve:

Tn its Order Vacating Pracedu;al Schedule issusd on May 5, 2004, the
Commission established today as the dats for PacifiCorp 1o file © Tn'\/l\ﬁd MSP solution

sither [ ] supportsd by the pa-ties © this case, OT (D] sponsored by 'Paf*flCO"D alom
Yestercay, paC_LIlCDIP reached 2 conhnpma sertlement (subj ect 10 dor,wn tion

and final approvals) with the Utah Division of Public Utilities, the Utah Committ f
Consumer Services and the Utah Industrial Energy Users. It ig expecled thaitbe
seztlement will be 1‘6" cted in 2 Supulalion to be filed with the Utah P1blic Service
Commission no later than June 18, 2004,

The settflement with'the Utah parties will wequ'*» sOme. changes to the Revised

Rather

Protocol

then filing

document that PacifiCorp would hav

v
[

ment in Wyoming that 1s 5007 T o be supeic

Surther modification of the 2roc

otherwise flied in WyoIming Lo
sded, PaciziCorp hc cby

adural sc}ucmlr— inthis d



Page Two
Stephen G. Oxley
WMay 26, 2004

Specifically, PacifiCorp proposss that the deadline for filing 2 revised l\_&bP solution b;
ce be s=t for July B, 2004, A5

elayed nnrl June 22, 2004 and that z prehearing conferen
TTah settlement hes heen consummaeatzd

of July 8, 2004, it ghonld be known whether the :
and whether the Staff of the Public Uulify Commission of Oregon is supportive of the
terms of the Protoco! adopted in the Utah setiement This should provide Wyoming
parties the information they need Lo establish 2 schednle for farther proceedings n

‘Wyormning.

nstrial Foergy Consumers’
with Mr. Reyes 25 1

I am able to represent that counsel for Wyoming Ind

does not oppose this r=guest. We have not be=n able tO speak
Tings today.

p=3
understand he hag been in hearing

Thank you for your attention to th2se

Cz: Tom O’Domnell _
Robent Hix _ ’
George McCluskey

enise Parrish
Anthony Reyes
Jarnes Spiers
Jarnes Tarpey
Ivan Williams
Deve Lucero
Clyde Dailey
George Galloway
Andrea Kelly



CERTIFICATE OF SERVICE

I hereby certify that I have this day served these documents upon all

parties of record in this proceeding, by mailing a copy thereof in a sealed, first-class

postage prepaid envelope to each individual’s last-known address, as listed below.

DATED at Portland, Oregon this 25th day of August, 2004.

Davison Van Cleve, P.C.

b Ol Gl

Christian W. Griffgh

Christy Omohundro
PacifiCorp

825 NE Multnomah, Suite 800
Portland, OR 97232

Stephen Hall

Stoel Rives L.L.P.

Standard Insurance Center

900 SW Fifth Ave., Suite 2600
Portland, OR 97204-1268

Shannon Smith

Washington Utilities & Trans. Comm’n
1400 S. Evergreen Park Dr., SW

P.O. Box 40128

Olympia, WA 98504-0128

Ken Canon

Industrial Customers of NW Ultilities
825 NE Multnomah

Suite 180

Portland, OR 97232-2158

Chuck Eberdt

The Energy Project
1701 Ellis Street
Bellingham, WA 98225

PAGE 1 - CERTIFICATE OF SERVICE

Robert Cedarbaum

Washington Utilities & Trans. Comm'n
1400 S. Evergreen Park Drive S.W.
Olympia, WA 98504

James M. Van Nostrand

Stoel Rives L.L.P.

600 University Street, Suite 3600
Seattle, WA 98101-3197

John O'Rourke

Citizens' Utility Alliance
212 W. Second Ave.
Suite 100

Spokane, WA 99201

Ralph Cavanagh

Natural Resources Defense Council
71 Stevenson Street

Suite 1825

San Francisco, CA 94105
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