
BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

In the Matter of the Application of
)

)

PACIFICORP AND



) 

SCOTTISH POWER PLC


)
DOCKET NO. UE-981627

)

for an Order (1) Disclaiming

)

Jurisdiction or, in the Alternative,

)

Authorizing the Acquisition of Control
)

of PacifiCorp by Scottish Power and
)

(2) Affirming Compliance with RCW
)

80.08.040 for PacifiCorp's Issuance
)
THIRD SUPPLEMENTAL ORDER

of Stock in Connection with the

)
ON PREHEARING CONFERENCE

Transaction




)

. . . . . . . . . . . . . . . . . . . . . . . . . . . .
)

PREHEARING CONFERENCE:  The Commission convened a second prehearing conference in this matter in Olympia, Washington, on March 18, 1999, before Chairwoman Marilyn Showalter, Commissioner Richard Hemstad, Commissioner William R. Gillis, and Administrative Law Judges Dennis J. Moss and Karen Caillé (ALJs).

PARTIES:  James M. Van Nostrand, attorney, Perkins Coie LLP, Bellevue, Washington, represents Scottish Power PLC.  George M. Galloway, attorney, Stoel Rives LLP, Portland Oregon, represents PacifiCorp.  Robert Cedarbaum, Assistant Attorney General, Olympia, Washington, represents Staff of the Washington Utilities and Transportation Commission (Commission Staff).  Simon ffitch, Assistant Attorney General, Seattle, Washington, represents Public Counsel Section of the Office of the Attorney General (Public Counsel).  Melinda J. Davidson, attorney, Duncan, Weinberg, Genzer & Pembroke, P.C., Portland, Oregon, represents Industrial Customers of Northwest Utilities (ICNU).  Danielle Dixon, Seattle, Washington, represents Northwest Energy Coalition (NWEC); Sara Patton, Director of NWEC also appeared at prehearing.  Jim Tusler, Seattle, Washington, represents Washington State Labor Council, AFL-CIO (WSLC), but did not appear at the prehearing conference; Laurie Province appeared at the prehearing conference for WSLC.  Elizabeth Ford, Schwerin Campbell Barnard LLP, Seattle, Washington, represents International Union of Operating Engineers (IUOE), Local 612.  William D. Miller, Jr., Business Manager, represents International Brotherhood of Electrical Workers (IBEW) Local 125, but did not appear at the prehearing conference; Diane Royse appeared at the prehearing conference for IBEW.  Thomas D. Dukich, Manager, Rates and Tariff Administration, Spokane, Washington, represents Avista Corporation.

ISSUES:  The Commission convened the March 18, 1999, prehearing conference to formulate the issues in this proceeding and to determine other matters that may aid in its disposition.  The parties were given an opportunity to articulate reasons why the Commission should or should not consider particular issues or subject matter, and to discuss the scope and manner by which the issues identified may be considered.  The issues previously identified and discussed by the parties in their February 25, 1999, and March 8, 1999, filings were discussed, and the Commission gave the parties an opportunity to identify additional issues.  This Order outlines the issues and sets parameters for our review of PacifiCorp’s proposed disposition under the terms of its Agreement and Plan of Merger with Scottish Power.

The public interest standard by which we regulate is fundamental to our review under RCW 80.12.020.  Our rules articulate this standard as follows:

If, upon the examination of any application and accompanying exhibits, or upon a hearing concerning the same, the commission finds that the proposed transaction is not consistent with the public interest, it shall deny the application.

WAC 480-143-050.  Public Counsel contends the Commission must find positive benefits to the public in order to approve the transaction.  Avista, by contrast, suggests we need only find the transaction does no harm.  Whether Applicants must show that customers, or the public generally, must be made better off by a proposed transaction, or need only show customers and the public will be no worse off if the transaction goes forward, is our threshold question.  The standard in our rule does not require the Applicants to show that customers, or the public generally, will be made better off if the transaction is approved and goes forward.  In our view, Applicants’ initial burden is satisfied if they at least demonstrate no harm to the public interest.

Neither RCW 80.12.020 nor WAC 480-143-050 establishes specific review criteria for determining consistency with the public interest.  Some precedent exists in Commission orders in past merger or transfer of property application proceedings, but none of these prior decisions provides criteria we might apply generally when judging whether a transaction is in the public interest.  Puget Sound Power & Light Company and Washington Natural Gas Company, Docket Nos. UE-951270 and UE-960195, 14th Supplemental Order, (February 5, 1997) pp. 15-20 and Orders cited therein at p.16. 

We recognize from a review of these Orders that the approach for  determining what is in the public interest varies with the form of the transaction and the attending circumstances.  Here, under the application as filed, PacifiCorp will transfer  to Scottish Power indirect ownership and control of all PacifiCorp’s voting capital stock and its facilities and properties.  Under the amended transaction, as discussed at the prehearing conference, PacifiCorp and Scottish Power will be under the common control of a newly formed holding company.  Under either structure, there is no merging of utility operating companies which potentially gives rise to operating efficiencies as in prior cases.  

Generally, then, we need consider only whether Applicants are qualified to take over management of a jurisdictional public utility in Washington.  We will look at Scottish Power’s financial and managerial fitness to take over PacifiCorp’s operations and its ability to run those operations safely and reliably.  In addition, we will review the conditions of the merger proposed by Scottish Power and establish what these proposed changes will cost and who will bear those costs.   



We  intend to focus on those public interest issues directly inherent in the merger.  We will not explore all issues raised by the parties to date.  Some of the issues proposed by the parties are not yet ripe for Commission determination, and others are more appropriately addressed in other proceedings.  We are also mindful of the comments of several parties regarding the possibility of other issues, or the refinement of issues, that may evolve as information is exchanged.  The following recitation and discussion outline the parameters of our review. 

Rates, terms, and conditions of service:  We emphasize that this is not a general rate case.  Our concern in this proceeding is whether the transaction itself has any implications for rates, terms, and conditions of service.  If it does not, the transaction is at least neutral; that is, customers are no worse off than if rates and services are unchanged.  Applicants say they do not intend to file for increased rates immediately, but leave open the prospect that they might file at some unspecified future time.  This circumstance presents no different scenario than what currently prevails.  We do not believe Applicants must commit to lower rates, or even to a moratorium on rate increases, to show their proposed transaction meets our standard under WAC 480-143-050.  Nonetheless, we do expect Applicants to state whether and how this merger will affect rates now or in the future.  Moreover, we require Applicants to provide adequate assurances for access to books and records to accomplish our regulatory oversight now and in the future.   

Quality of service:  This issue appears to be the heart of the matter from Applicants’ perspective.  Scottish Power makes commitments to service quality, reliability, and customer service.  We agree with several of the parties that this subject requires further consideration.  Questions regarding how Scottish Power will improve customer service, the source of funding for improvements, the need for improvements, the effects of the promised efficiencies, the fund allotment for low income assistance, and related issues require more information and analysis.

Commission’s jurisdictional reach and regulatory authority; access to books and records:  The Commission must be satisfied that it can continue to accomplish its regulatory oversight responsibilities over the operations of PacifiCorp.  Accordingly, Applicants must provide assurances that the Commission will continue to have complete access to the books and records of the company to fulfill our statutory responsibilities.

Affiliated Interest Transactions:  The proposed amendment to the merger agreement, which will create a holding company over the two operating subsidiaries, PacifiCorp and Scottish Power, has the potential for creating more affiliated interest transactions, which potentially increases the need for Commission oversight.  Issues which would have been limited to cost allocation between a parent and subsidiary will now come under the Commission’s jurisdiction over affiliated interest transactions pursuant to chapter 80.16 RCW.  We will have ample opportunity under that statute to be kept apprised of these transactions.  Future rate proceedings will provide opportunities to examine any related costs.  Again, we believe it is imperative that Applicants demonstrate that the Commission will have complete access to books and records. 

Labor relations:  When Puget Sound Power & Light Company and Washington Natural Gas Company proposed to merge, various parties suggested we consider issues related to wages, benefits, and job protection.  We declined to do so and limited those parties participation to issues regarding safety and the adequacy of the merger plan to meet customers’ needs.
  We will take the same approach here.  Labor/management relations are outside the scope of this proceeding.

 

Proposed sale of the Centralia coal plant:  The appropriate time to

review any proposed divestiture of particular assets is when there is actually a proposal  before the Commission.  PacifiCorp is one of eight owners of the Centralia coal plant.  According to Applicants, three of those owners are subject to the Commission’s jurisdiction.  If and when the Centralia sale becomes a reality, the Commission will review the proposal under chapter 80.12 RCW to determine whether it is in the public interest.

Industry restructuring and open access: This is not the time nor the  appropriate forum for a discussion of these issues.  The evolving status of industry restructuring on the state and national levels suggests this discussion be deferred to a future proceeding.   

Treatment of merger costs:  Applicants say they will exclude the costs of the merger, even though they do not believe exclusion is required or even the usual procedure.   Applicants’ commitment on this point removes it as a potential issue for our review.

Compliance with RCW 80.08.040:  Applicants, as part of this filing, ask the Commission to affirm PacifiCorp’s compliance with RCW 80.08.040, which requires a filing with the Commission prior to a public service company issuing stock, or other evidence of ownership.  The Application is vague with respect to this aspect of the transaction, and there is no separate filing by PacifiCorp with respect to its proposed issuance of stock.  Applicants must provide all information and statements required by RCW 80.08.040(1), (2), and (3) before the Commission can enter an Order affirming compliance. 

PROPOSED SCHEDULE:   Having considered the schedules established in the Idaho, Oregon, Utah, and Wyoming proceedings, the following schedule is established:

PacifiCorp/Scottish Power file direct testimony


April 23, 1999

Commission Staff/Public Counsel/

   Intervenors’ file direct testimony



June 4, 1999

PacifiCorp/Scottish Power file rebuttal testimony

June 23, 1999

Evidentiary Hearing 





August 17-20, 1999

Additional procedural dates may be established by subsequent notice to the parties.

NOTICE TO PARTIES:  Any objection to the provisions of this Order must be filed within ten (10) days after the date of its mailing, pursuant to WAC 480-09-

460(2).  Absent such objections, this Prehearing Conference Order will control further proceedings in this matter, subject to Commission review.

DATED at Olympia, Washington, and effective this  

day of 

April 1999.

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

MARILYN SHOWALTER, Chairwoman

RICHARD HEMSTAD, Commissioner

WILLIAM R. GILLIS, Commissioner
�Puget Sound Power & Light Company and Washington Natural Gas Company, Docket Nos. UE-951270 and UE-960195, Second Supplemental Order (May 23,1996) at p.3.  





