@o13

GIBSON KINERK LLP

06/11/72004 17:07 FAX

* ok %

901AI9S MOUS 10] 38% WO .
suten 1a8uassed 10J HAN 0€ »

swen 1y8101J J0f HAA 07 »

:P339X9 JOU JSNUX JESTWISAOUI ‘PIZUOTne
momalip 2} Ul UIPIS PI[O[UCO JO
YOBL} TP € U0 POACYS I8 SIEd USYM

‘08

Op 01 9fes 5111 [HUR SYoBN IO J0OIq
0] P2AOYS 3G 10U ISl SAUIFU9 Jo sre))
“JUIWIAOUL 31 10§ vonoajold apraoad
1S 1oqUISW M2I0 B ‘oXmbol suonIpuos
PUE PIAOYS 9IE SUISUD 10 SIBD UM

(F0/1/1 2ap0agp) |
Judug Jo peany s1e) Sunpuel] S'9

] * *
“MIID

- wIet) 3y pue savdopdure Aea Jo duBURUIEE [1oq £q

pasn aq Kew Ljuroyne uounmod uo quatudmbs ayy
U0 3Je SDL0[duNd [[e pue Aous Surmord uaypm 30N

"a8 12y Ut sakoqdus a3 Aq pazuoqne ﬂ Ppaads Joy3my
© SS9 I0IALSS MOUS 10 poads d[quioumm WINWIXeRy
‘suren) rofuassed 10] N 0F »

suren 143104 10} HIN 07

HiE2k) &)
30U JSNUI JUSUWIIACUI ‘PIZLIOYINE UOKoAIIP AU Ui Sutpis
PAI[ODUCO S0 JOBT) UIEW € U0 PIACYS 3IE SIed UM

"0 Op 0} 2Jes SI11 [oun,

SY[oRL 18110 JOOIq O3 PIAOYS 2q JOU JSNUT SSULSUD 10 SIB)
"Pap1a0id 9q M TondejoId MOY PUE JUSTIOAOW 31}

Jo jutod oy Sunosjord st oym smowy 1ou1Sus o [RUN
P2A0Ys 2q 10T jsuw sowi3ua Jo s1e) “uonasjoid spraoid
0) JUAWIAOW Y} Jo prafe 39 1o ‘autdus Jo reo Suipes]
a3 uo uonisod sas AISeo UL 23e) JSHIE JoqUIat MIID @
‘annbal SUONIPUOD PUE PIAOYS ST SIULSUS IO SIE0 USYAL

aw3uy jo peayy sxe) Smpuey <9

-dope
4 SN ‘d(] S¢ SuTes uonipo ¢

" 9014108 MOUS Jof psods WINUIIXElN o

suren 1o8uassed 103 HAW 0 »

- suren 311y 10§ HAWN 0T «

Paddxo

10U ISNU JUSWSAQW ‘pAZLIOYInE
"UOR[oLIP AT UL SUIPIS paffonuod 1o
Joey) UIEW € UO PIAOYS SIe SIed uaym

"0S Op 0 9Jes s1 }1

[hun sj9en IR0 ¥20[q 03 PIACHS aq
101 ST SOUISUD JO ST “wondajord
apraoxd o} “JusTIdAOUI OT) JO

PesYe 9q 10 ‘aUisua 10 1vo Suipes)om
uo uogisod ueas ATIsed we aye) Jsniu
IOQUISTE MOI9 © ‘anmbatz sonIpuod
PUR paAoqs are somidus 10 SIed uaym

‘ uonmps . smSuy
Jo peayy sxe) Sunpuey 59

"0S Op 0) 9Jes ST

[Bun syoex 1910 ¥30]q O} PIACYS
9q 10U SN $oUIYI 0 SIR))
"uonoojoid 9piaoid o) Juswosom
a1 Jo peeye o4 10 *uIuo

o 180 3upes] o wo uonisod
U998 A[Ises T 9)e) 1SN IoquIat:
ma ® ‘armbor suonipuos pue
-PAAOYS 9Fe SSULFUD JO STEd ToYM
‘Kem SR M 9q pnoo Jwomdmbe
1ot s[doad Jowsieu 1o ULy
Ajqeuoseal s1y; oym 3deoxg (7)

amu pyrexed on

ami prjeaed oN

I ppeaed oN

*3a1j JJO1 10 ISB0D

0] WoT) MO[[ PUE SANOUIOI0] 10
aren © WOJJ SIBD 9583ja1 03 Ueatl
XM ,, pue , dox,, wey Buyjed |
' TRt 15TFRE SANOWO0] & M
sred gsnd o dn Yorg 0 sueow
2AOTS,, wonoss siy) 03 Ajdde
suonmyep Smmofio} ayJ, (1)

JAdN

JSNA

J4099

ILNM

STINA NOLLDELOUd INIOd 40 NOSTIVAINOD




@o14

GIBSON KINERK LLP

FAX

"3ATI0WI0%0]
[0RQuod ajoual Jo uonisod 1o wondamp

TN 0CATN T ar tragrarrva s Aver Devy s A
o SEOTPSTICI TIUCTICACTT | STWIACTS,

PAISpISUOD 9q O} AIE SJUSWIAOW
[01U0D F)0WIL “FATOM000] FTUIPEI] oY)
Bupur st 0Dy Areurud o wonm 1deoxy

“9ATOUI000] [OLJU0D

sj0ua1 Jo uonisod 10 UondANp JO SSApIESal ‘SHUIWIACT

a1y 241950 ATfensta o) monisod

Ul 3q 1SN I2QUISUT M310 © 10 Jo1eiado
[OTT0D SJOUIaI 37 “JUauIsAOUL
Sunenmn a10)5g -EotsA0m

JO uonoaIIp o) uY SUIdua

Sutpesy atp Suipu st yustmsAOW

9 Burronuoo ioterado [onuod
YU IY) UBYM JGIOXD

‘sjuomaAomt , SUIAOYS,, PIISPISUQD
Al SJUSWIAOW [ONUOD oWy

"2ATIOWEO00] Suipeo] oty Furpu
$1407E12d0 [OLIUO0 FJOULI ATewud
ot woym 1da0Xs *2ALOI000]
fonuoeo sjowal 3y jo uonisod

10 uoROANP ) JO ssafpredal

#SUIAOYS, PAISPISUOD 9 0) alk SJISWISACUI [OXU0O SIUAMIRAOTN [0UO) NOMIY | ‘SIUSWLAOW , SUIACTS,, PAIAPISUOD
(20/L/9 2AB339) aj0maI ‘2An0Wed0] Surpes] st Suipw st Joeisd( 1'S°9 wonIpo. qis 3q 03 are nogesado [ONHUOd sjonIaL
JRWRACIN SuA0gS  $I'SE Tonuoy) sjowray Arurud o uaym 1deoxy  a(V)EZ ISS ‘uop? . Ul A Preted oN Iopun paunrogtad SJuSWOAGK (S)
Pa1dnod0 ST STISSOID _
R HAIN $ P999Xs 30U sa0p
SUISSOIO 19A0 JUOWIOAOT OINS OXEJ
SIBo
10 owiBus £q peidnoso st Suissolo
91 [DUN PSIEAROE WRWSI puR "3urssoso
soyoeoidde )y 9 wotm pausisop o 3¢ paddoys 10 Suryoeordde
SE 9}eANOE S301A9p Surtrem Surssoro STONyEn ou jer) usss A|Ieso SIN  «
JMEWONE Jelf) 2MSSE O) JOJUOW o © ‘Bussolo
ut sagoroxdde Sempeos pue Suissoro 3y 18 paddogs 1o Surpoeordde
M satesqo oy uoptsod wog . -uonisod palemo| S101Jyer) Ou jely) Uses ALres[d

asnw QDY a1 ‘Sutwres

splaoxd o Surssoro oy e sI lequaw
M0I0 & 10 SW3U9 9 WO ST QDY AP
Sso[Um ‘seroures gitm paddmbs Smssoxo
PEOI B ISAO SPBUI 318 SJUIWOAOW USY AL

(P0/V/€ 2a11301)9) SEIOMIE)) YA
paddmby Buisso1) peoy 9T ¢

Ky oy w1 are sore8 Smssory

‘aaym parmbar jou st Surarem gong

TeudIs §,15qUISTI 43I0 ST TO
AJuo Suisso1d 91 1940 JUSWIIAOW Kue

SN "pa1dnooa st Smrssoro o Mun |

Jyyen Wem 0} 3uissoIo a1 Je punoid
3 U0 9q ST J5QUISHI MO15 B
*apeif Je sursso1o peot Jaao paddop

ST 10 ‘vonisod peamoy Afny
o1 Ut are s3jed SUISSOID USYM
parmbar jou st (7) Honoasqns

Aq permbos ururem oy ()

“Teadis

§ JOQUIBUT M210 94} UO 3pem-

3q Auo Lew Suissomn o 1oA0
SJIAUISAOJ "Patdnooo0 st Suissord
a1 [1UR SYJen Wiem o} Suisso

:SEIOUIED M 0 ‘paoTy ‘PoAOYS Qe SIEd Loy o9 1e punoId oy uo oq Jsnx
paddmba Buisso1o pejed v 190 speware | : Jaquat m910 © “opeIs Je s3uissord
SIAOUT TONUOD S)0WII BYMm satjdde ont . . paddoaq peol 1340 paddoIp Jo payony
JIRARMIP € 1o 10333 JODH S dureg “JODY) se aumg 10 PNy ‘PAOYS STED) 17679 | ‘POAOYS ATe SIe0 peoIfied Taym (€)

. Jad0 JSNE d0JD ILNOM

06/11/2004 17:07




go15

FAX

06/11/2004 17:07

*ATuo pus SuIpes] 91} O SANOWOI0]
UM SJUsWoAolt o Jnd JoJ UoISiA jo
o3uer o) Jrey suo ut dojs o) Juswanmboar
a1 pire wonpaloud Jurod jo poastpl uatp
$100Y 24l "¥oen urmoy juswrdmbo

. "pateAndeE S un._uN Jonuc)) oWy 91 SWN
1oa pajeadal oq 1snu $s3001d SIY ], JuswoAow nofnd

U0z

[OXHU0d JJOWA A 17U 0} Jojetado
[0N)000 IjouaL 9Y) £q payueid

st uoissiuuad 10 pajeansesap

U393q Sef] SUOZ [ONUOD oW A}
[oun paterado sagoIMms 10 pardnooo
“uewdinbo @ pooy o4 0 s
SUCT ST ST (5)3585 ‘Peianse

_ S19U0Z [0QUOO SJOUIAI IT TG »
‘suogonLsut feroads 1o 2akofdums
Ppazuofine 1o “ojerado jonuco
910UIAI 9} WOLJ TONEULIOJUT SI}
9A13%a1 Aem s09fordmy ‘pareAnoe

*S)2en)

| SUTjuTGUL Rovly Plioy

paaow Furaq s Jey) SWISUS 1o

Fed e aloq 10 opeid e s3ursso1o

: peol fe ‘nonvaes

ST Jo (€) ydnoxyp (1) swonoasqns
M S0UepI00OE Ul ‘Bon0sjoid

GIBSON KINERK LLP

JO TSI pue sIeo ‘sowiSue ‘sumn [eniut 910J3q Yoen Surmoy jusmidmbs Jo Uswl pire sreo S19U0Z oY) Jooym SUTHLISGIP 1ot0d apraoad sempe
JO Te3d are 9UOZ o1 UL (SPjoen) | PrOI[TRI 'S3ULFUa ‘SUTEN) JO Jeoyd are SUOZ WHRLM (S)oen ISOUI M310 [ONTOD DJOWI I} JO 1SN peOd[iel 3] “I3A9MOY]
pue pauy[ Apadoid are s{retop/saysyms pue pauy| Apadosd are s[TeIsp/soyoIIMs Jeq) UrelIaose 1red jou are yey) ssokordwa [re ‘ouoz “(b) 48nomp (1) suoysosqns
Jel} Urep1a0se s Q)Y I ‘pajeAnoe 1snu J07e10d() JOIIU0) TIOWIY “PIIRATIOR ST AUOZ onuod sj0twal e FULIUI 910jo « a1 sjuswraainbal sy jo 1ojerado
S19U0Z ONUO) JIOURI B USYM |  [0NUOD 9J0WINY 193]y PIATEM ST UOISIA Jo 95wl o) Jfey . 9WOZ [oNnuo)) sj0wey] Suuauy 'y  [oNTOo-910UIaT 9} SAST[T
arps dois o) Juomannbal gz°9 9|y ‘A[uo (pus Jurpes | : Aew peoIter o1 ‘SajnI Um0
@ 1o JAROWOI0[) siwawasoit Jnojmd JoJ wonoajoad - WO [0HUO)) NOWIY S PeOIfrel o3 Pim
moZ . jutod Jo paAs(el ofe sIojered() [ONUO)) Sj0WSY S L9 uonme ¢ S0URPIOIIR UI PIIRATIOR 9SG SeY
10.007) JJOWRY PANCARIY 7°9'SE ‘PRTBATIOE S] JUOZ JO[UCD) AJOWY € UM "AI)ET ISS - ‘TWonIpa b W AR [3peaed oN 3U0Z [0U0O-3J0WAl B UM (9)
"PAteATIOR
ST 5UO0Z JONTCO SO ) SN
1joea pajeadal oq jsaut ssa001d ST,
Yoy Surnoj juswdmba

1o wsul pue sted proxrel |

‘SoUIZUD ‘SUTEX 1910 JO TB3[0 9G O)

. UAMOUY I SUOZ 91 UM (S)yori] ¢

-pauq Apadosd
3Q 0} UMOT| e STeIIP/SIYIRMS T
‘paeATIoR

. U93Q SEY JUOZ [ONNOD Jj0MWaL Y] |

Uy pud Surpesy

U0 U130 I STUSLIIAOUI JO]
UOISTA JO 3Rl o) J[eY WM

dors 0y yuowraninbar ogy woy paasyaz
st 1ojesado jonuos 30w 5y T,
wonoat01g SuIpiac1d Jo Jaray
"saaout Justrdmba ot uonoarp

JAdN

ASNY

ILAM

d0DD




[do16

FAX

LIT RS AL 6¥

LIT RS H'TD 6¢

__ LIZTRS WA 6P

InAn= = AT T A LTIAATeY
WUYG L 1557y Yemiesara

. “PH ymoy) somy SunesedQ
J03poD) [eIaBa0) 91 JO 17€'9
pire 69 sEOROAS Jo sjuamaimbaz
o Appotm Aj[eusiem
. uda

sopui Sunessdo L7 "985 Y'A'D .
6t o1 Jwensimd ‘sonensiUpy
PEOITIEY [19p3] 3
M pafy sey ¥ [gun pue
ssafun peoijel & oy Ajdde uonoes

GIBSON KINERK LLP

, ‘aAnoR
SI 5UOZ [QNWOD JICUI] S SIMOY

oy Ayoads suononnsul ferosds «
‘pALISJSTRI],

) JI 9AMOE WIRIHSX
Aew 9U0Z [OQTOD NOUIAI At }daoX2
PA1BAROEROP 34 ISTU-SUOZ [ONUCD
sjoural1 oY *Knp Jo o3 g} SpUS
Jotesado jonuod sjourel oty W M
auoZ [onuoy) Aowsy Suneanoesq D

-oofofduwa |-

pazuoyine JRo ‘9qeondde i ‘pue
s1orexado [onuoo sjouISl UIAMIOq
PALIQJSTRL] ST AUOZ 1) QW) §Ied
PoIOTPUCD 9q Jsnwr Surouq qof e
S ‘stoperado

JONT0) 9}0UEAI JOTHO O) PaLIajsuen 9q
Kewi 5U0Z [ONUCO JIOWSI JANOT UY o
auoZ onuo)

0wy 2ANOY B JO JaJsUeI], g

suy) jo sjuswiarmbar sy 1 (1)

ASNA

d4009D

2LOM

0671172004 17:07




0671172004 17:08 FAX GIBSON KINERK LLP do17

U.S. Department ' Adminlst;'ator i 1120 Vermont Ave., NW.
of Transportation : \Vashington, DC 20590

Federal Railroad

Administration - MAY | 3 2004

The Honorable John McCdin

Chairman, Committee on Commerce, Science,
and Transportation

United States Senate

Washington, DC 20510-6125

Dear Mr, Chairman:

This is in further response to your letter dated September 2, 2003, co-signed by
“Senator Emest R. Hollings, on behalf of the Committee on Commerce, Science. and Transportation
concerning the safety of remote control locomotive (RCL) operations. You req 1est that the Federal
Railroad Administration (FRA) conduct an assessment of the impact of RCL oferations on safety,
including a comparison of the rate of accidents, injuries, and fatalities involving; RCLs with similar
operations involving manned locomotives. :

Additionally, you requested that the audit should assess the effects of RCL operations on the safety
of highway-rail grade crossings, hazardous materials transportation, the safety ¢cf RCL in rban
areas, any unique operation characteristics presented by RCLs, and assessment of the safety benefits
of such operations. You requested that FRA’s report should include any recomimendations for
legislative or regulatory changes FRA determines necessary and that FRA report back to the
Committee with preliminary findings and initial accident statistics within six months, and that a
detailed report be submitted within 18 months.

We have concluded the initial assessment of RCL operations. The enclosed document contains our
preliminary findings and available RCL accident statistics, including a comparizon of RCL accident
and injury rates with accident and injury rates from conventional switching operations. The '
enclosed report also contains a brief history of FRA’s efforts to ensure the safe implementation of
RCL technology. FRA intends to issue its final report on RCL operations to your Committee within

a year of the date of this report.

Based on the data we’ve collected since we added new RCL accident/incident reporting codes, RCL
operations have been quite safe for the seven-month period from May to Novemr.ber 2003. RCL

train accident rates have been 13.5 % lower than rates for conventional switching operations, and
employee injury rates have been an impressive 57.1% lower than rates for conventional switching
operations. To date, nearly all of the FRA reportable accidents or incidents concerning RCL
operations have been the result of human error and not the RCL technology, an¢. no accidents or
incidents have been associated with technology malfunctions. No new technology is without its
problems, but we are encouraged by the results of our FRA-AAR RCL Task Force in resolving
issues associated with operation of this new equipment.
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I appreciate your interest in railroad safety, and the FRA looks forward to continuing to work with
you and the Committee on transportation issues. An identical letter has been seat to
Senator Ernest R. Hollings.

Sincerely,

Allan Rutter
Administrator

Enclosure

4‘.\,:
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U.S. Depariment Administrator S 1120 Vermont Ave., NW.
‘of Transporiation ‘Mashington, DC 20590

Federal Railroad
Administration

MAY |3 2004

* The Honorable Ernest F. Hollings
Ranking Member -
Committee on Commerce, Science,
and Transportation
United States Senate
Washington, DC 20510-6125

Dear Mr, Chairman:

This is in further response to your letter dated September 2, 2003, co-signed by

Senator John McCain, on behalf of the Committee on Commerce, Science, and Transportation
concerning the safety of remote control locomotive (RCL) operations. You request that the Federal
Railroad Administration (FRA) conduct an assessment of the impact of RCL operations on safety,
including a comparison of the rate of accidents, injuries, and fatalities mvo]vmy RCLs with similar
operations involving manned locomotives. ’

Additionally, you rcquested that the audit should assess the effects of RCL operations on the safety
of highway-rail grade crossings, hazardous materials transportation, the safety of RCL in utban
areas, any unique operation characteristics prcsented by RCLs, and assessment of the safety benefits
of such operations. ‘You requested that FRA’s report should include any recommendations for
legislative or regulatory changes FRA determines necessary and that FRA repot back to the
Committee with preliminary findings and initial accident statistics within six months, and that a
detailed report be submitted within 18 months.

We have concluded the initial assessment of RCL operations. The enclosed dozument contains our
preliminary findings and available RCL accident statistics, including a comparison of RCL accident
and injury rates with accident and injury rates from conventional switching operations. The
enclosed report also contains a brief history of FRA’s efforts to ensure the safe implementation of
RCL technology. FRA intends to issue its final report on RCL operations to your Committee within

a year of the date of this report.

Based on the data we’ve collected since we added new RCL accident/incident reporting codes, RCL
operations have been quite safe for the seven-month period from May to Noverber 2003. RCL
train accident rates have been 13.5 % lower than rates for conventional switching operations, and
employee injury rates have been an impressive 57.1% lower than rates for conventional switching
operations. To date, nearly all of the FRA reportable accidents or incidents concerning RCL
operations have been the result of human error and not the RCL technology, and no accidents or
incidents have been associated with technology malfunctions. No new technology is without its
problems, but we are encouraged by the results of our FRA-AAR RCL Task Force in resolving
issues associated with operation of this new equipment. _
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1 apprecxate your interest in railroad safety, and the FRA looks forward to contis 1uing to work with
you and the Committee on transportation issues. An identical letter has been seat to
- Senator John McCain. : .

~ Sincerely,

Allan Rutter
Administrator

Enclosure
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Introduction

By letter dated September 2, 2003, the Committee on Commerce, Science, and ‘Transportation
(Committee) requested that the Federal Railroad Administration (FRA) conduct an assessment of
the impact of remote control locomotive (RCL) operations on safety, including 2 comparison of
the rate of accidents, injuries, and fatalities involving RCLs with similar operations involving
manned locomotives. Additionally, the Committee requested that the audit should assess the
effects of RCL operations on the safety of highway rail grade crossings, hazardous materials
transportation, the safety of RCLs operated in urban areas, any unique operating; characteristics
presented by RCLs, and an assessment of the safety benefits of such operations. The committee
requested that FRA’s report should include any recommendations for legislative: or regulatory
changes FRA determines necessary and that FRA report back to the Committee with preliminary
findings and initial accidents statistics within six months, and that a detailed finil report be
submitted within 18 months.

FRA recognizes that RCL operations are a significant departure from traditiona: railroad
operations. As RCL operations expand across the country, they have given rise to new issues
that have never been encountered in the railroad industry. Because, RCL operarions are
relatively new to the U.S. railroad environment, they are carefully scrutinized by FRA and a
wide range of rail industry stakeholders. Preliminary data that were prepared fcr this report
indicate the safety record of RCL operations over the past seven months (May 1, 2003 through
November 30, 2003) has been quite positive, RCL train accident rates were found to be 13.5
percent lower than the train accident rates for conventional switching operations over the same
period, while employee injury rates were found to be an impressive 57.1 percent lower for RCL:
operations than for conventional switching operations.

The Committee can be assured of FRA’s commitment to ensure the safety of this emerging
technology by closely monitoring the implementation and proliferation of RCL technology and
operations, by identifying and investigating potential safety issues as soon as they arise, and by
working with all rail industry stakeholders to quickly mitigate RCL safety concerns.

The following report is divided into four sections: The first section provides a trief history of
FRA'’s involvement with RCL technology and our efforts to facilitate its safe in-roduction into
the U.S. railroad industry. The second section is a discussion of RCL safety issues that FRA has
identified and has brought to the attention of the rail industry for resolution. The report '
discusses the status of these issues, some of which have been resolved, and soms that are
currently pending further investigation and resolution. FRA hopes to reach resclution of the
outstanding RCL issues and make our findings known to the Committee in our {inal report. The
third section of the report discusses séveral RCL related topics that FRA believes are worthy of
further exploration. These issues have not been identified as posing any safety hazard; however,
they may relate to the safety of RCL operations and remote control operators (RCO); and
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warrant examination by our age'ncy The final report will discuss our findings in these areas.
The fourth section of this report is a statistical comparison of the relative safety of RCL
sw1tch1ng operations and conventional railroad switching operatlons

I. The Introduction of RCL Operations In the U.S.

Remote control devices have been used to operate locomotives at various locations in the United
States for many years, primarily within certain industrial sites. Railroads in Canada have made
extensive use of RCLs for more than a decade. FRA began investigating remote control -
operations in 1994 dnd held its first public hearing on the subject in February 1$95 to gather
information and examine the safety issues relating to this new technology. On J uly 19, 2000,
FRA held a technical conference in which all interested parties, including rail unions, remote
control systems suppliers, and railroad industry representatives, shared their views and described.

- their experiences with remote control operations. This meeting was extremely teneficial to FRA
in developing facts and data about the safety issues associated with RCL technology and

" operations.

RCL Guidelines - Safety Advisory 2001-01

On February 14, 2001, FRA published guidelines for conducting RCL operations. See 66 Fed.
Reg. 10340, Notice of Safety Advisory 2001-01 (Safety Advisory Attached). By issuing these
recommendations, FRA sought to identify a set of “best practices” to guide the rail industry
when implementing this technology. As this is an emerging technology, FRA b:lieves this is the
best approach because it provides flexibility to both manufacturers who are freqently upgrading
RCL equipment designs and to railroads who continue to refine their RCL operztions. At the
same time, our Safety Adv1sory reinforces the importance of complying with all existing railroad
safety regulations. The major railroads have used these guidelines as a basis for their own RCL
programs, although not all of the recommendations have been adopted by all of the railroads.

In addition to the recommended guidelines contained in the Safety Advisory, several existing
Federal railroad safety regulations pertain to RCL operations. The Advisory identified existing
regulations that relate to RCL operations and technology, emphasizing that comoliance with
these regulations is mandatory:

[Al]lthough compliance with this Safety Advisory is voluntary, nothing in this
Safety Advisory is meant to relieve a railroad from compliance with all existing
railroad safety regulations. Therefore, when procedures required by regulation
are cited in this Safety Advisory, compliance is mandatory. at 10343,

The Safety Advisory states that “each person operating an RCL must be certified and qualified in
accordance with'49 CFR Part 240 [FRA’s locomotive engineer rule] if conventional operation of
a locomotive under the same circumstances would require certification under that regulation.” In
November 2001, all six major railroads, Burlington Northern Santa Fe Railway “ompany

. (BNSF); Conrail (CR), CSX Transportation (CSX); Kansas City Southern Railway Company
(KCS); Norfolk Southern Railway (NS); and Union Pacific Railroad Company (UP) submitted to
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. FRA their training programs for remote control operators (RCOs) as required by Part 240. Since
that initial filing, several railroads have made changes to their remote control training programs
at FRA’s request. FRA is closely monitoring this training and is making additional suggestions
for improvement on individual railroads as they become necessary. These training programs '
currently require a minimum of two weeks of classroom and hands-on training for railroad
workers who were previously qualified on the railroad’s operating and safety rules. Federal
regulations require that locomotive engineers be trained and certified to perform the most
demanding type of service they will be called upon to perform. Thus, an RCO v/ho will only be

- called upon to perform switching duties using an RCL would not need to be trained to operate a
locomotive on main track in over-the-road operations from the-control stand of the cab.

In addition to the required training, the regulations require railroads to conduct skills
performance testing of RCOs that is comparable to the testing required for any c ther locomotive
engineer performing the same type of work. Federal regulations also hold RCO: responsible for
compliance with the same types of railroad operating rules and practices that other locomotive
engineers are required to comply with in order to retain certification, See 49 CER § 240.117,
Any such alleged noncompliance triggers an investigation and review process. _f a violation is
found, the RCO will be prohibited from operating a locomotive on any railroad :n'the United
States for a minimum of 15 days to a maximum of three years. The length of the prohibition (or
revocation of the operating certificate) depends on whether the person was found to have
committed other violations within the previous three years and whether the railroad, using its
discretion, determined that the person had completed the necessary remedial training.

* Furthermore, FRA made the connection in the Safety Advisory between the current Federal
locomotive inspection requirements and the application of those requirements tc the RCL :
technology. For example, the Safety Advisory states that “[tJhe RCL system mu'st be included as
part of thie calendar day inspection required by 49 CFR 229.21, since this equipinent becomes an
appurtenance to the locomotive.” Id. at 10344 (emphasis added). Another example of a
mandatory requirement mentioned in the guidelines is that “[t]he RCL system components that
interface with the mechanical devices of the locomotive, e.g., air pressure monitoring devices,
pressure switches, speed sensors, etc., should be inspected and calibrated as often as necessary,
but not less than the locomotive’s periodic (92-day) inspection.” Id. (emphasis 1dded); see 49
C.F.R. § 229.23. Thus, the Safety Advisory served the purpose of publishing FRA’s position
that the existing Federal regulations are sufficient to require inspection of the RCL equipment.

RCL Implementation and Training '
On November 30, 2001, the National Railroad Passenger Corporation (Amtrak) and six of the
nation’s largest freight railroads: BNSF, CSX, UP, KCS, NS, and Canadian National (CN)

- submitted RCL training programs to FRA for approval, as required by 49 CFR Part 240. All of
the aforementioned railroads submitted identical programs, which have all been approved by
FRA. RCL training is currently divided into two areas: (1) {raining certified engineers on the
new technology and (2) certifying individuals as RCOs. The former only involves training,
while the latter is a full-fledged certification process. Most of these programs cover both areas.
However, the majority of training involves certifying former ground crewmen, i.e., trainmen,
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switchmen, and conductors, who have never operated a locomotive before. This certification
training currently consists of a minimum of two weeks. The first week is composed of

" approximately two days in the classroom and three days of field training with th: RCL. The
second week entails on-the-job training, which occurs in a classification yard performing actual
switching duties, This training is the minimum required by the railroad training programs. All
of the railroads have assured FRA that, if additional training is needed and requested by an RCO,
it will be furnished. FRA has been working closely with the railroads and rail labor
organizations to ensure that proper training is provided.

The above railroads initjally submitted a RCL training program to FRA that sperified only one
week of training: one and a half days in the classroom, two and a half days of o0n-the-job
training, and a final day of testing. These programs were not approved. FRA would not accept
an RCL training program of less than two weeks minimum of training time. The agency arrived
at this position by studying the training periods that were developed and used in Canada for the
past several years, by communicating with the representatives of the employees who were
largely responsible for conducting these operations, and by requiring the railroads to define the
duties of the RCO. All the above railroads have defined these duties as follows:

Remote Control Operator (RCO) - Certified Remote Control Operator may work with
equipment by means of portable controller. In the initial implementatior. this equipment
will be used in select locations where the job will be involved in gathering and
distributing freight and/or equipment that is typically required of yard, road switcher, or
other similar assignments at the implementing location(s). The specific assignments -
‘involved will vary by locations and could include such work as hump, tr mmer,
classification operations, transfer, road switcher, industrial, and station switching.

FRA believes this definition restricts RCOs to performing “yard switching” type operations at
traditional yard (slow) speeds within the “immediate vicinity” of the yards. The definition also
implies some limited main track movements to move a few cars a short distance to gain access to
an industrial park or shipper. Given the short RCO training periods involved, FRA does not
believe RCOs are properly trained to conduct “heavy-haul” train movements on the main track
or on industrial tracks that are similar to main tracks, i.e., extending through tovns and over
public highway-rail grade crossings for considerable distances.

During the last weeks of February 2002, the first RCL classes were conducted simultaneously on
all the major railroads. FRA’s major initiative during this period was to attend and evaluate
these first training sessions and to obtain feedback from the trainees concerning the training
curriculum, FRA made suggestions and encouraged the labor organizations ang railroads to
work together to evaluate these new training programs and to resolve any operaring issues. FRA
found that much additional training was occurring after the certification process. Given the short
training period, FRA recognized that RCO operating skills would be very narro'w in scope and
believed RCOs would repeatedly encounter situations for which they were not adequately
trained. Yard switching operations cover a broad spectrum of activities, from handling large
drafts of cars weighing several thousand tons, to the precise spotting of freight cars in industries
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. where movements can be measured in inches. Moreover, the fundamentals of hendling heavy
equipment dictate that operators must be aware of the movement’s characteristics in order to take
action at the appropriate time.

FRA focused its inspection activities in this area and has identified many instances where RCOs -
were exposed to movements that they never performed during training.. While teaching
fundamental information may be sufficient to impart basic RCL handling skills until valuable
experience is obtained, FRA believes that in this arena the RCOs should be provided practical
field instruction on unfamiliar movements whenever possible. This usually entails an
experienced instructor demonstrating to the RCO how the movement should be made.

» Training New-Hires

The current majority of RCOs in this country were experienced train service emoloyees before
they began RCL training. They were familiar with railroad safefy and operating rules and they
'were also familiar with working around moving freight cars in busy classification yards before
they became certified RCOs. This experience is extremely important in maintaining a safe
working environment, Many railroads are experiencing a large influx of new, inexperienced
workers into rail operations. FRA seeks assurance that these new workers will be afforded the
traditional breaking-in periods when learning their jobs, especially RCO jobs. We believe it
would be inadvisable for newly hired RCOs to be confronted with learning railroad operations
while simultaneously learning to switch cars by the operation of a RCL. F RA believes adequate
time should be spent learning one job before moving on to the other. We intend to monitor this
situation closely and consider additional modification to existing training programs to address
this recent development. ' '

RCL Operating Practices

FRA realized that RCL operations would necessitate the modification of some “raditional
railroad operating rules and the creation of new ones. It has been FRA’s object:ve to ensure that
safety is not compromised by these changes. One major area of interest is the rail industry’s
creation of remote control zones (RCZ) to relieve crews from complying with r: iilroad operating
rules requiring what is termed “point protection.” Point protection rules require that the RCO
must see the track ahead of the train movement each time the train changes direction to
determine that the switches are properly lined and the track is clear of other movements.
Complying with such rules would severely reduce the productivity of RCL operations, since the
RCO must always be in a position to observe the track ahead of the train moverient before
moving in that direction. This would usually take the RCO away from the area of his switching
duties and the RCO would be spending most of the time walking back and forth between the
locomotive and the swﬂchmg lead.

An RCZ is a designated area where only one RCL operation exists at a time ancl no highway—rail
grade crossing exists. No other railroad assignments are allowed into this area “mless strict
procedures are followed. Therefore, once the RCO responsible for establishing the RCZ



06/11/2004 17:10 FAX GIBSON KINERK LLP [doz27

6 .

determines the RCZ limits are clear of other movements and the route is properlv routed, he or
she can operate without providing point protection. RCZs are established by railroad operating
rules and RCZ limits are normally identified by signs. The signs are placed at the entrance
tracks to each end of the zone. Movements into the zone can only be made witk permission
from the RCO who established it.

FRA has expressed concerns that there is little consistency within the rail industy regarding the
application and design of RCZs. In many large switching yards, the procedures for establishing
and utilizing these zones can become quite complicated: We continue to monitor RCZ
procedures closely and are working with the railroads to ensure that RCZs are properly
established and identified. FRA believes that it is imperative that agll affected railroad employees
are informed of the location of RCZs and have a means to determine when RCZs are activated
and when they are deactivated.

Furthermore, we have made it known to the rail industry that if RCL operations extend beyond

an RCZ or are conducted without RCZ protection, then such switching moveme:its should be

protected according to existing operating rules, i.e., each time the locomotive pulls out of a

track, the RCO must be able to see the track ahead of the movement to determing it is clear that
* all switches are properly lined for the movement,

Railroad Alternatives to Safety Advisory Recommendations:

Safety Advisory 2001-01 recommends that RCOs refrain from riding on the side: of railroad

freight cars. FRA is concemed that RCOs could'become distracted with the adced responsibility
of operating the locomotive and could lose sight of their situational awareness. One major
railroad has prohibited the practice of permitting an RCO to ride on the side of ¢ railroad freight
car while operating the RCL. However, most railroads have elected not to adopt this practice
based on the speed control features now available on the newer remote control operating units.
The railroads submit that with the speed control feature, the RCO can mount the car, set the
speed, and hang onto the car with both hands. During conventional operations, a switchman
would be hanging onto the car with one hand and giving signals or keying a radio with the other.
The railroads contend that safety is enhanced by using the RCL technology in this manner. FRA
is currently monitoring this practice to determine whether an adequate level of safety can be

' maintained.

The Safety Advisory also recommends, in section (A) Safety Design & Operatinnal
Requirements, Item (8) that, “Each RCL should have a distinct and unambiguous audible or
visual warning device that indicates to nearby personnel that the locomotive is under active
remote control and subject to movement.” Association of American Railroads’ (AAR) Standard
S-5507, Remote Control Locometive Standard, dated November 2002, has identical language in
"Section 4.1, “Safety, Design and Operational Requirements.” The vast majority of the RCL
locomotives are equipped with visual warning devices, such as flashing lights, strobes, or other
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similar devices, that indicate the locomotive is in active remote control and subject to movement.
Originally, at least two Class I railroads decided to apply stenciling or labels to the sides of the
equipped locomotives with no other distinct and unambiguous audible or visual warning device.
FRA believed the stenciling or labeling -of the equipped locomotive only indicates that the
locomotive is capable of being operated by remote control, not that the locomotive is actually in
remote control mode. FRA’s intent in the Safety Advisory was that warning be 3iven at the
locomotive was in active remote control service and subject to movement without anyone being
‘on the locomotive. FRA has been working with the two railroads and both are carrently in the
process of installing suitable visual waming devices on their locomotives.

Technology Reliability

Currently, FRA is aware of four instances where an RCL failed to reduce speed when
commanded to do so. These malfunctions were associated with computer software and wiring
errors and have since been corrected. There were no accidents or incidents associated with these
failures. The RCL technology is designed to fail safe. If for any reason the locomotive fails to
receive proper communication, the system acts to stop the locomotive movement. FRA believes
the RCL systems were designed to incorporate significant margins of safety and commends the
manufacturers for their commitment to safety. )

"~ Qutreach Efforts

FRA has worked hard to maintain an open dialogue with all rail industry stakeholders to share
observations and ideas, to discuss issues and to examine trends related to RCL safety. At FRA’s
request, the Association of American Railroads (AAR) convened a task force composed of
representatives from railroads that conduct RCL operations. The purpose of the "ask force is to
facilitate the identification and resolution of safety issues associated with RCL cperations. Also,
FRA has done substantial outreach to the rail labor organizations that represent RCOs to learn
firsthand about the safety concerns of operators so that we may address those concerns in an
effective and timely manner. Additionally, FRA representatives have made presentations at all
of the United Transportation Union’s (UTU) regional meetings during the years 2002 and 2003
and several meetings of the Brotherhood of Locomotive Engineers (now known as the
Brotherhood of Locomotive Engineers and Trainmen or BLET.) We also developed an RCL
question and answer (Q&A) document that is posted on FRA’s website. The Q& As clarify the

- responsibilities of the RCO and railroad under existing Federal safety regulations. We also
developed a simple, user friendly format to guide union representatives and railioad employees
who wish to submit safety complaints or information regarding RCL safety and operations.

Continued Oversight

FRA will continue to exercise careful oversight during the expansion of RCL operations. FRA
inspectors are monitoring the evolving remote control operations and have had good success in
working with railroads to resolve any safety concerns revealed by the inspectiors. Further, FRA
has developed accident/injury reporting codes for RCL operations to ensure that any future
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safety hazards related to such operations can be easily identified, investigated, and analyzed for
the purpose of discovering any potential safety risks associated with this evolvi ng technology.
To date, nearly all of the FRA reportable accidents or incidents concerning RC;., operations have
been the result of human error and not the RCL technology. As noted previously, there were no
accidents or incidents associated with the technology malfunctions. Consequer tly, FRA’s Office
of Research and Development is conducting a study of “root cause” analysis of RCL accidents
and incidents to determine whether certain types of human errors may be more likely to occur in
RCL operations than in conventional switching operations. Both railroad labor and management
are participating in this study. '

I1. Identification and Resolution of RCL Issues - RCL Task Force

To address the concerns that had been identified during the early stages of RCL implementation,
FRA felt it would be useful to have a forum composed of representatives from the railroads that
conduct RCL operations. On October 4, 2002, FRA conducted a teleconference with the AAR
wherein we recommended that AAR establish a task force to work closely with *RA on issues
that arise during the implementation of RCL technology. We also suggested, tht the individuals -
on this task force should serve as points-of-contact, who can expeditiously address RCL
concems identified by FRA on their respective railroads. Two meetings have been held thus far
between FRA and the AAR task force, the most recent being on May 7, 2003. In addition to the
AAR, the following railroads are represented on the task force: Burlington Northern Santa Fe
Railway Company; CSX Transportation; Union Pacific Railroad Company; Kansas City :
Southern Railway Company; Norfolk Southern Railway; Canadian National/Illir ois Central; and
Amtrak. Representatives from the American Shortline and Regional Railroad Association and
Transport Canada are also on the task force and participate in the discussions. T 1e purpose of
the group is to address FRA concems regarding RCL operations and technology.

FRA is pleased that the rail industry has taken a proactive approach by establishiag this forum to
discuss emerging RCL issues. It has been apparent that there are many issues involving RCL
operations that aré new to all parties. FRA believes, that as this technology continues to evolve,
it is of the utmost importance that all stakeholders work together to ensure the sarety and
reliability of RCL operations. If this approach is successful in maintaining a high level of safety,
it will obviate the need for new regulations in this area, However, should FRA icentify
significant safety concemns involving RCL operations that are not successfully addressed through
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collaborative efforts, FRA will not hesitate to exercise its regulatory authority. As a matter of
information, the following are the issues that FRA has raised with the AAR task force regarding
the implementation of RCL operations.

Operating Practices Issues

Issue 1: RCL operations outside of yard switching opei'ations

FRA’s Safety Advisory 2001-1 was intended fo address RCL use in yard switcl ing operations as
is evident by the fact that nowhere in the guidelines did FRA ever address the many obvious
safety-concerns associated with RCL operations outside of yard switching oper:tions. Atthe
time the guidelines were issued, FRA based its expectations for RCL use on the Canadian
experience, which according to representatives from Transport Canada the Canadian rail safety
regulatory agency is limited to yard switching operations. If FRA had beliéved that U.S.
railroads intended to operate RCLs outside of yard switching operations, FRA would have
addressed that issue in the guidelines or through some other mechanism.

Generally, FRA does not believe the current state of RCL technology and the current level of
. RCO training are sufficient to support RCL heavy-haul train operations, i.e., laige numbers of
cars or high tonnage, outside of the yard switching operations. For instance, we note that the
ccurrent state of RCL technology does not permit the control of in-train forces tc the extent that is
possible'by operations from the locomotive control stand. Furthermore, the various railroad
RCL training and certification programs that have been received and approved sy FRA are
tailored to yard switching type operations. :

During our first meeting of the task force on December 7, 2002, virtually all railroad industry
representatives indicated that they were unaware.of RCL operations outside of “he yard
switching environment. However, during our most recent meeting of May 7, 21003, several main
track RCL operations were identified, that could no longer be described as yard switching
operations. FRA requested that the parties report back to FRA the locations an descriptions of
all main track RCL operations currently in existence on their systems; in this instance, FRA’s
request included both heavy-haul operations and those operations that are yard type operations
but involve incidental movements on main track - which can often be located within-a yard. The
AAR supplied to FRA the requested information for the industry.

FRA has dispatched regional safety inspectors to investigate all the known locations where RCL
operations occur on main tracks. Most of the RCL-main track movements were: found to be short
movements with limited numbers of cars and the RCOs were appropriately trained; thus, FRA
has generally found these incidental movements to be safe and has not taken exception to them.
Meanwhile, in some of the cases where there were heavy-haul operations, the railroads are
learning that the equipment has limitations outside of the yard switching envircnment; in other
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instances, where the main track operations have not been shown to be unsafe but approach the .
limits of what may be considered an appropriate use of RCL technology, railroads have complied
with FRA’s request not to expand these types of opetations to other locations.

FRA will continue to monitor and evaluate the RCL main track operations, especially those that
stretch the limits of the technology. At each location where main track RCL operations occur,
we determine whether the technology can adequately accommodate the demands of the main
track operations and whether the level of RCO training is sufficient. We recognize that in some
instances, traditional train handling techniques may not apply to these operatior s given the
unique characteristics of this technology. This may necessitate developing specific RCL train
handling techniques. Although, FRA’s evaluation of this issue is not complete, it also -appears
that, given the design features of the current technology, some type of restrictions on locomotive
horsepower and train length may be appropriate for RCL main track operations to reduce the"
possibility of excessive in-train forces.

Status: FRA’s knowledge about the capabilities and safety parameters of RCL operations on
main track continues to evolve; therefore, FRA continues to evaluate these ope: -ations and may
decide whether additional guidance is necessary. FRA intends to report its findings and actions
regarding this issue to the Committee in its final report. ' .

Issue 2: RCOs riding freight cars while actively engaged in operating the RCL

On March 7, 2003, after an incident where an RCO was thrown from the side of a moving train
that he was operating; FRA Administrator Allan Rutter sent letters to all the major railroads
urging them to prohibit the practice of allowing RCOs to ride the side of freight equipment when
the RCO was actively engaged in controlling the movement of the RCL. This recommendation
was also contained in our RCL Safety Advisory.

FRA continués to believe that, to ensure the necessary level of safety for RCOs, all railroads
should adopt the recommendation in the Safety Advisory regarding this issue. The
recommendation.in the Safety Advisory states, “When operating an RCL, the RCO should not
ride on a freight car under any circumstances.” The recommendation does not preclude an RCO
from riding on a rail car, locomotive or caboose when not actively engaged in operating the
RCL. We believe that operating an RCL transmitter is a significantly more complex task than
operating a radio. CSX is the only major railroad that has adopted this recommendation. The
other railroads believe the practice is safe. ' '

Status: FRA will continue to monitor and evaluate this activity. We will compare the safety
experience of CSX with the other railroads in our evaluations. FRA intends to report its findings
and actions regarding this issue to the Committee in its final report.

Issue 3: Hours of Service requirements for RCL supervisors/instructors
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Generally, supervisors do not perform covered service and would not be limited in the number of
hours they can legally work. However, any railroad supervisor who instructs student RCL
operators when performing revenue switching operations is considered actively involved with
train movements under the Hours of Service Laws in the same manner as any certified RCL
operator. Since these individuals are performing covered service, both the RCL operator and the
RCL supervisor/instructor must maintain hours of duty records and be covered under their
railroad’s alcohol and drug testing program, including pre-employment, reasonable cause,
reasonable suspicion, and post-accident random testing.

FRA maintains that RCL supervisors/instructors are covered under the Hours o Service Laws
when they are the only certified RCOs on the assignment working and they are engaged in
directly supervising uncertified RCOs in training who are switching cars in revenue service. The
railroads indicated that they intend to abide by the Hours of Service requiremer.ts as outlined by
FRA. ' :

Status: T"his issue has been resolved.

Issue 4: Application of Federal safety regulations regarding unattended locomotives

A question arose regarding the application of Federal safety regulations requiriag the securement
of unattended locomotives relative to RCLs. The regulation requires certain procedures to
prevent the unintended movement of locomotives when the locomotive is left “unattended.” For
traditional locomotive operations, a locomotive is considered unattended when there are no crew .
members in the immediate vicinity to control its movement. Given that an RC]. can be
controlled by an RCO who is 4 considerable distance away from the locomotivz, railroad
representatives asked when should an RCL be considered as “unattended.”

FRA responded that it considers an RCL to be unattended when its operator is out of the
immediate vicinity of the RCL and cannot respond immediately to an unauthorized movement,
regardless of whether or not that individual is wearing an active remote control transmitter.
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. Under these conditions, FRA expects the locomotive handbrake to be applied, and if applicable,

the locomotive air brakes fully applied. All milroads agreed with FRA’s guidaice and issued
operating mstructmns to that effect.

Status: This issue has been resolved.

Issue S: Point protection and remote control zones

The leading cause of train accidents in conventional switching operations involves the failure of
train crews to provide “point protection” for the train movement. As noted abcve, point
protection refers to the practice (required by railroad operating rules) of having a member of the
train crew in position to see the track ahead of the train movement to ensure that the track is
clear and that switches are properly lined each time the train changes direction. Failure to

~ provide point protection has also been a causal factor in many RCL train accidents.

Establishing point protection for RCL operations raises challenges since there is no engineer on
the locomotive to provide the point protection on that end of the train movement. While one -
solution would be to require an RCO to protect the point each time there is an RCL train
movement, this practice would greatly reduce the speed and efficiency of RCL operations
because RCOs would constantly have to reposition themselves from the point of the movement
to the point in the train where cars are coupled or uncoupled. To meet th15 challenge, railroads
have adopted a Canadian practice of establishing RCZs.

FRA has seen a wide array of differing procedures used by railroads to establish RCZs. There is

" often variation of RCZ procedures across individual railroads. Some RCZ procedures appear to
be more effective than others, and some RCZ procedures appear to be excessively complicated.
Also, FRA has found varying levels of training and oversight regarding the imjplementation of
RCZs. While FRA supports the establishment of RCZs as a means of providing point protection,
we have concerns about the implementation of RCZs on various properties anc locations.

Status: The railroads have been advised that FRA will conduct audits covering an RCZ and
railroad operatipns testing to ensure train crew compliance with point protection rules and RCZ
procedures. All railroads agreed to focus operating rule efficiency tests on RCL operations to
determine compliance with rules and instructions relating to point protection (stopping within
half the range of vision) and establishing/re-establishing RCZs. Audits will be conducted during
the remainder of the safety assessment period. FRA intends to report its findirgs and actions

- regarding this issue to the Committee in its final report.

-‘Mechanica) Issues
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Issue 6: Distinct and unambiguous RCL warning devices

‘Safety Advisory 2001-01, Section (A) Safety Design & Operational Requirements, Item (8),
states, “Each RCL should have a distinct and unambiguous audible or visual warning device that
indicates to nearby personnel that the locomotive is under active remote contro. and subject to
movement.” AAR Standard S-5507, Remote Control Locomotive Standard, dated November
2002, has identical language in Section 4.1, “Safety, Design and Operational Requirements.”
FRA intended that RCLs should be equipped with active warning devices that can alert people
on the ground whether the RCL was currently being operated in the remote mode. Two of the
railroads on the AAR task force expressed some disagreement with FRA'’s inte pretation of the -
language in its Safety Advisory and in the Standard S-5507. These railroads believed that a
passive warning device, such as a sign or stencil, would suffice as an adequate warning device.

The majority of the RCL locomotives are equipped with visual warning devices, such as flashing
lights, strobes, or other similar devices, that indicate the locomotive is ih active remote control
mode and subject to movement. Only two Class I railroads had decided to appiy stenciling or
labels to the sides of the equipped locomotives with no other active, unambiguous audible or
visual warning device. Stenciling or labeling of an RCL only indicates that the locomotive is
capable of being operated in remote control and not that the locomotive is actually in remote
control mode. FRA’s intent in the Safety Advisory was to encourage railroads to give warning
that the locomotive was in active remote control service and subject to movement at any time.

In discussion with the RCL task force, FRA commented that many railroads (ir.cluding Class I
carriers, regional railroads and short lines) have elected to use flashing lights, strobe lights, other
arrangements of lights and audible warning devices to meet this important recommendation. We
informed the task force of our firm belief that the use of stenciling or labels does not provide
sufficient warning to grounds persons and other crews that a locomotive is ope-ating in remote
mode. Such signs are difficult to read from a distance or at night. Also, they fail to distinguish
when the locomotive is operating remotely from when it may be operating in the conventional
mode. As a result of our discussions, all the railroads on the task force have agreed to utilize
active warning devices on their RCLs. These active warning devices are either already in place
or in the process of being installed.

Status: This issue has been resolved.
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. Highway- Rail Grade Crossings

Issue 7: Remote operation of RCLs over highway-rail grade crossings

Under all circumstances, when railroads are conducting “switching operations™ over public
. highway-rail grade crossings, train crews are required by federal regulation to provide proper
protection at the crossing. All railroads have operating rules in effect to comply with the
regulation. Typically, these railroad operating rules require crews engaged in switching
operations to approach the crossing at a very slow speed until 2 member of the crew has
observed the activation of the crossing warning devices (if the crossing is equipped with flashing
lights and/or gates) for a sufficient length of time to provide adequate warning to motorists. If
there are no active warning devices at a crossing, the switching crew must prov.de flag
_protection for the RCL. movement over the crossing.

These railroad operating rules essentially require train crew members to be at the crossing each
time a switching movement travels over the crossing. There is one exception to this railroad rule -
that applies at crossings equipped with gates when it can be determined that the gates are in the
fully lowered position and that the crossing is clear of vehicles and/or pedestrians. If all the
conditions of this exception are met, railroad operating rules allow the movement to proceed

over the crossing without a train crew member being physically located on the crossing.

To increase the productivity of RCL operations, one major railroad has begun utilizing a remote
camera system to provide the required protection. In conventional operations, 1 locomotive
engineer was always positioned in the cab of the locomotive and could provide this protection.
Without the engineer or another crew member in the locomotive or at the point of the movement,
the RCO must determine that the crossing protection is working and the crossing is clear of
vehicles and pedestrians before proceeding over the crossing. This would enta:1 the RCO
walking up to the crossing each and every time the RCL operates over the crossing to make these
determinations. With the installation of a remote camera system, the RCO remains on the
switching lead and observes the crossing from a video monitor. The railroad b:lieves that
crossing protection rules can be observed using this system and it has installed cameras at
several crossings. '

Once FRA became aware that this system was being implemented, we immediately requested
that the railroad cease any further installations until an evaluation of the system could be
conducted to determine whether the remote camera system could offer the same or better level of

ISwitching operations entail operating a locomotive back and forth mar 1y times on a
switching lead track to classify freight cars. Because of the location of rail yards, many
switching lead tracks have crossings over them. - :
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protection for switching movement over c¢rossings as the traditional methods. The railroad
complied with FRA’s request.

FRA headquarters staff and field mspectors visited and evaluated this system at two locations:
Rochelle, IL, and Warm Springs, CA. Following these evaluatlons, FRA made the following
recommendations; -

. Before camera assisted RCL operations are permitted at highway-rail grade
crossings, a Crossing Diagnostic Team should evaluate the crossing. The
Diagnostic Team should have representatives from the railroad, FRA, the State
Department of Transportation (or another state agency having jurisdiction over
the highway), and local government authorities. The Diagnostic Team should
evaluate the suitability of each crossing for remote camera operstions. They
should consider factors such as average daily traffic counts; nurrber of highway
lanes; highway speed limits; number of railroad tracks; volume of school bus,
transit bus, emergency vehicle, large truck and hazardous material traffic over the
crossing; minimum RCL operator sight distances of roadway approaches to the
crossing; and other relevant factors that could effect the safety of the crossing.
The Diagnostic Team should also consider the appropriate numt-er of cameras and
appropriate camera angles needed to provide for the remote operation of RCLs’
over the crossing.

. Remote cameras should only be used at crossings equipped with warning lights,
gates, and constant warning and motion sensor devices.

. ' The cameras should be arranged so as to give the RCO a view o:"the rail
approaches to the crossing from each direction to accurately judgze the
locomotive’s proximity to the crossing.

e The cameras should be arranged so as to give the RCO a clear v.ew to determine
the speed and driver behavior (e.g. speedmg, driving erratically) regarding any
approaching motor vehicles.

. Either, the camera resolution should be sufficient to determine whether the
flashing lights and gates are working as intended or the crossing should be
equipped with a remote health monitoring system that is capable of notifying the
RCO immediately if the flashing lights and gates are not working as intended.

. The railroad should notify local FRA offices when this type of protection has
been installed and activated at a crossing to ensure that FRA grade crossing
specialists and signal inspectors can monitor these operations.

We also suggested, that if a highway-rail crossing were equipped with supplemental safety
devices that prevent motorists from driving around lowered gates, then perhaps some of the
above recommendations may not be necessary to permit the safe remote operat; on of RCLs.
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However, a Diagnostic Team should make such determinations. FRA recognizes that camera
assisted remote operation of RCLs may not be a viable alternative at all highw.ay-rail grade
Crossings. . '

Status: The railroads are currently considering FRA’s recommendations. To our knowledge,
there have not been any new camera installations to permit remote operation of RCLs over
highway-rail grade crossings. FRA intends to continue to monitor these operations and report
any further findings and actions regarding this issue to the Committee in its final report.

HI. Additional Areas of Inquiry

FRA is examining several topics related to RCL technology and operations outside of its work
with the AAR task force. The additional areas of inquiry are not necessarily associated with any
alleged safety risk; rather, these inquiries are intended to broaden our understanding of the nature
of RCL technology and operations to optimize their safety and effectiveness. We will briefly
outline these areas of inquiry below and we intend to provide the Committee with a more
detailed assessment of the results of our inquiry in our final report.

Inquiry Topic 1: Root cause analysis and probabilistic risk assessment

Despite the very positive preliminary safety data that indicates that RCL operafions may lead to
fewer accidents and injuries than conventional operations, FRA believes that it is prudent to
undertake a formal root cause analysis of RCL accidents and injuries and to conduct a safety risk
assessment of RCL operations. Root cause analysis is a method of identifying system
vulnerabilities after a loss has occurred while risk assessment is a pro-active msthod of
identifying system vulnerabilities before there is any type of “loss” (e.g., personel, property,
productivity). Whenever a new technology or process is infroduced into a wori< environment, it
is common to expect a change in the nature and distribution of workplace accicents and injuries.
While the new technology or process may very well prove to be much safer then the existing
technology or process a root cause analysis and a risk assessment should be performed as they
are both tools that can help identify ways to minimize losses and maximize operating
efficiencies.

FRA’s Office of Research and Development has contracted with Foster-Miller Inc., a company
with vast experience and an excellent reputation in the area of transportation szfety research, to
conduct a root cause analysis of incidents involving remotely controlled locomotives. The
project has already received the support of the railroad industry. Railroad members of the AAR
task force have agreed to cooperate with the study and so have the two operating rail unions who
represent RCOs, the United Transportation Union and the Brotherhood of Locomotive Engineers
and trainmen. A protocol for performing the root cause analysis has been prepared and was
discussed with stakeholders at a meeting held on December 15, 2003.
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Work on the probabilistic risk assessment is underway. The main focus of this work will be the

human contribution to risk (i.e., human error). Currently, the contractor is defining scenarios for

the assessment that can be used to make appropriate comparisons. Event trees and fault trees

have been established and will be used to evaluate these scenarios which will reflect the most

common types of operations. FRA will report on the findings of the root cause accident analysis
" and probabilistic risk assessment in the final report to the Committee.

Inquiry Topic 2: Electromagnetic fields generated by remote control units

The remote control units, also known as “beltbacks” control the RCL by transmiitting radio
signals. Like all radio transmitters, these units emit electromagnetic fields (EMF). The
manufacturers of remote control units have asserted that the EMFs generated by their equipment
pose no safety hazard and meets all applicable standards for EMF transmission. To be prudent,
FRA has decided to investigate the EMF levels generated by RCL transmitters to verify that
-these transmissions remain at safe levels. '

We have enlisted the services of the John A. Volpe National Transportation Systems Center
(Volpe Center) to conduct this investigation. The Volpe Center requested and received
information from all of the manufacturers of remote control devices regarding adio Frequency
characteristics and FCC license documentation. The Volpe Center will now review the
information received from the manufacturers and evaluate it. The next task is 1o perform an
independent validation and verification of the EMF emissions and susceptibility to
electromagnetic interference. We will report our findings to this Committee in our final report.

Inquiry Topic 3: RCL signal system integrity

Of paramount importance in RCL operations are the signals which direct the movement of the
locomotive, The implications of an unauthorized movement can be severe and result in injury,
death or a breach in security. FRA sought to protect the integrity of the RCL system by
recommending certain RCL design features in its Safety Advisory in the section entitled “Safety
Design and Operational Requirements.” 66 Fed. Reg. at 10343,

The manufacturers of this equipment have asserted that they have designed sophisticated signal
relay systems to protect the integrity and security of the RCL. The signals or bits of information
sent to the RCL are encrypted with a unique address for that particular locomotive. If a control
signal fails, or is corrupted, or is interféred with in any way, the RCL system immediately acts to
stop locomotive movement. Additionally, the RCLs are equipped with manual emergency
“shutdown” push buttons on each side of the RCL. These buttons allow anyore close to the
locomotive to immediately shut the locomotive down in the event of an emergency. FRA
intends to review RCL signal integrity and security to verify industry claims that this technology
does not pose a safety and security risk. ' '
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IV. RCL Operational Data

Effective May 1, 2003, the new RCL accident/incident reporting codes came into effect. By
developing these codes, FRA is able to obtain data specifically relating to RCL operations. With
this data, FRA can identify the types of injuries and accidents that may be associated with RCL

" operations (see enclosures 1, 2 and 3). The initial data reported on Enclosure 1 indicated that the
RCL ratio of accidents per one million yard switching miles is 13.5 percent less. than the
conventional ratio of accidents per one million yard switching miles. Enclosure 2 shows that the
RCL ratio of employee injuries per one million yard switching miles is 57.1 percent less than the
conventional ratio of accidents per one million yard switching miles. Followinz is a table which
compares train accident rates and casualty rates between RCL and conventiona. switching
operatlons :

FRA recognizes that there may be several factors that help account for the disparity in the
accident and injury rates, such as the relative simplicity of switching operations. where RCLs
have been instituted, or the relative age distribution of RCOs vs conventional s'witching crews.
Nonetheless, a 57 percent reduction in injury rafes is substantial and may reflect inherent safety
advantages of the technology and the careful attention that the rail industry and FRA are
devoting to the implementation of RCL operations.

nclusion to Prelimin Report

FRA recognizes that the growth and evolution of this technology is not yet conplete. Railroads
will continue to explore innovative uses for RCL operations, while RCL manufactures will
continue to expand the capabilities of RCL technology. We wish to assure the Committee that
FRA will continue to actively work with all interested parties to closely monitcr the continued
use and expansion of RCL operations, to identify potential safety issues as soon as they arise, -
and to address any safety issues as quickly and effectively as possible. FRA intends to issue a
final RCL report to this Committee within one year of the date of this report. The final report
will report on the resolution of the open items discussed above. It will also provide additional
safety data, based on 18 months of RCL operations. In addition, the final report will contain
findings and recommendations regarding any additional activities that FRA deems necessary to
ensure the continued safety of RCL operations. Such recommendations could include further
guidance based on the identification of additional best practices or recommendatlons regarding
possible regulatory actlon, if it is deemed necessary

In closing, we commend all the railroad industry stakeholders who have worked diligently with
FRA over the last three years to bring about the safe implementation of RCL operations. We
look forward to an on-going partnership to ensure the continuing safety of RCI. operations
wherever they may occur on our Nation’s railroad network. :

Enclosures
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Railroad/Location Distribution of Reportable Rail

North Platte; Nebraska

1

Kansas City, Kansas

Roseville, California

Fort Worth, Texas
Hermiston, Oregon
Houston, Texas

Eono. Texas
-Dallas, Texas .

8

@
@)
1)
M
ey,
1)
@)
ey
(D
1
(1)
(1)
M)
)
1)
1)
)
1)
1

(1)

0y
(1)
()
(D
(D
M
(1)
()
(1
1)

Classification yard mﬁoBmEo control system retarder failure
Interaction lateral/vertical forces
Power switch failure

Radio communication, failure to comply
Other train oneration/human factnr

i SRR L S R R R 83

Buffing or slack action excessive-train handling

Other general switching rules

Passed couplers

Knuckle broken or defective

Failure to couple .

Other rail/joint bar defects

Remote control transmitter defective _
Shoving move, absence of man on leading end of movement
Switch previously run through

Radio communication, improper

Other general switching rules

Instructions to train/yard crew improper

Failure to apply sufficient handbrake(s) on car(s)
Vandalism of on-track equipment (e.g., brakes released)
Lateral drawbar force on curve excessive-train makeup

Use of brakes, other

. Classification yard automatic- control system retarder failure

Shoving move, absence of man on leading end of movement

Humping or cutting off in motion equipment susceptible to damage

Classification yard automatic control system switch failure
Other train operations/human factor cause

Broken rail - transverse/compound fissure

Classification yard automatic control system retarder mm:ﬁa

Failure to comply with restricted speed

Switch point worn or broken
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Denver, Colorado

Northlake, Illinois

Rochelle, Illinois
Seattle, Washington

Tacoma, Washington

Bugene, Oregon
Laredo, Texas
Melrose Park, Illinois
St. Louis, Missouri
Salt Lake City, Utah
Stockton, California

W. Sacramento, California

Pioneer, Utah
Tracy, California

- Portland, Oregon

Green River, Wyoming
Cheyenne, Wyoming
Total =

ion Northern Santa Fe:
Galesburg, Tlinois

Barstow, California -

[\

~

M
(1)
ey
€y
(1)
(1)
1)

Passed couplers

Switch improperly lined

Switch improperly lined

Failure to comply with restricted speed

Switch improperly lined

Moving cars with loading ramp not In position’
Failure to properly secure hand brake on car(s)
Switch damaged or out of adjustment

Shoving move, man on leading end of movement, failure to control

Other brake components damaged, worn, broken or mmmooaé
Deviation from uniform top of rail profile

Shoving move, absence of man on leading end of movement
Other track geometry defects

Passed couplers

Shoving move, absence of man on leading end of movement
Wide gage (due to defective or missing crossties)”
Shoving move, man on end of movement, failure to control
Wide gage (due to defective or missing crossties)

Broken rail-base

Load shifted

Switch improperly lined

Switch point worn or broken .

Other frog, switch or track appliance defect

Broken rail, detail fracture from shelling or head check
Other signal failures

Failure to allow air brakes to fully release before E.Oomo&bm
Use of switches, other

Coupler retainer pin/cross key missing



[do17

GIBSON KINERK LLP

FAX

06/11/2004 17:17

-Kansas City, Kansas

Denver, Colorado

m<2m.3 immgmaou
Grand Forks, North Dakota
Lincoln, Nebraska
Minneapolis, Minnesota
mr.ho&mq Missouri

San Bernardino, California
Temple, Texas

Amarillo, Texas
Birmingham, Alabama

Dilworth, Minnesota
E. Grand Forks, N. Dakota

'Fridley, Minnesota

Logistics Park, Illinois
Mandan, North Dakota
Memphis, Tennessee
Minot, North Dakota
Northtown, Minnesota

Podk el el et femnd as el ped el e

(1)
(1)
1)
(1)
(1)
(1)
1)
()
1
(M
(1)

(1)

M
(D
(M)
()

(D

)
(M
(1)
M
(1
1)
1)
)
1)
1)
(1
M

Object on or fouling track (motor vehicle not at a E.omemv
Buffing or slack action excessive-irain handling
Shoving move, absence of man on leading end of movement

Shoving move, absence of man on leading end of movement

Faihire to comply with restricted speed

Other general switching rules

Worn rail

Switch damaged or out of adjustment

Failure to comply with restricted speed

Classification yard automatic control system ‘retarder mw:ﬁa
Yard skate slide and failed to stop car

- Coupling speed excessive

Shoving move, man on end of movement, failure to control
Shoving move, absence of man on leading end of movement
Track damage caused by non-railroad interference with track
Failure to properly secure hand brake on car(s) _

Object such as lading chains or straps fouling wheels

Failure to properly secure hand brakes on car

Turnout frog (spring) worn or broken

Shoving move, absence of man on leading end of movement
Buffing or slack action excessive-train handling

Wide gage (due to defective or missing ties)/due to loose gage rods
Shoving move, absence of man on leading end of movement
Switch improperly lined

Failure to properly secure engine(s)

Failure to comply with restricted speed

Yard skate slid and failed to stop cars y

Shoving move, absence of man on leading end of movement
Instructions to train/yard crew improper
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Railroad/I ocation Distribution of Reportable Rail Equipment Accidents involving Remote Control Locomotives:

Pasco, Washington 1 (1) Manual intervention of class yard auto control system modes by optr
Spokane, Washington -1 (1)  Interference with railroad operations by non-railroad employee
Springfield, Missouri - 1 (1)  Shoving move, man on end of movement, failure to control

"~ Total= 39

Cumberland, Maryland 6 (2)  Speed, other
_ (1)  Buffing or slack action excessive-train handling

(1)  Retarder, improper manual operation

(1)  Side bearings missing .

(1)  Other communication equipment failure/Knuckle broken or defective
Tarrant, Alabama 3 (1)  Failure to comply with restricted speed

(1)  Failure to stop train in clear

(1) Object or equipment on or fouling track

Cincinnati, Ohio 3 (1).  Broken rail, transverse/compound fissure
. (1) Switch previously run through
(1)  Shoving move, absence of man on leading end of movement

Louisville, Kentucky 2 (1) Buffing or slack action excessive-train handling
(1)  Other signal fajlures

Atlanta, Georgia 1 (1)  Shoving move, absence of man on leading end of movement
Baltimore, Maryland 1 (1)  Shoving move, man on end of movement, failure to control
Jacksonville, Florida 1 (1)  Failure to apply sufficient hand brakes on cars
Evansville, Indiana 1 (1) Shoving move, absence of man on leading end of movement
Hamlet, N. Carolina 1 (1)  Shoving move, man on end of movement, failure to control
Mobile, Alabama 1 (1)  Failure to comply with restricted speed
Montgomery, Alabama 1. (1)  Switch previously run through
Nashville, Tennessee 1 (1)  Failure to properly secure engine(s)
Riverside, Illinois 1 (1)  Brakerigging down or dragging
Rocky Mount, N. Carolina 1 (1) Switch improperly lined/Shoving move, absence of man at lead end of movement
Savannah, Georgia 1 (1)  Shoving move, man on end of movement, failure to control
Wilmington, North Carolina 1 (1)  Independent (engine) brake, improper use {except actuation)
Walbridge, Ohio 1 (1)  Passed couplers

Total = 27
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Norfolk Southern:
Birmingham, Alabama

Childs, S. Carolina
Oakwood, Michigan
Jasper, Florida

Total =

Alton and Southern:
E. St. Louis, Hlinois

Total =

Belt Railway of Chicago:
Bedford Park, Illinois

Chicago, 1llinois
Total =

- Kansas City Southern:

Shreveport, Louisiana

‘Wylie, Texas
Total =

Conrail Shared Assets:
Detroit, Michigan
Total =

Montana Rail Link: _
Missoula, Montana
. Total =

g;.l-—a;..a._.

-

(1

(D

(1)
)
(1)

iy
(D
(1)
(1)

(1)
(1)

(@)

(1
(D
ity

(1)

)

Yard skate slide and failed to stop car
Switch improperly lined
Failure to comply with restricted speed

" Switch improperly lined

Other mise cances (Ineffertive brakine contamination hrale chanc

i et~ e LRSI A 4 L =N

Shoving move, man on end of movement, failure to control
Yard skate slid and failed to stop cars

Radio communication, failure to give/receive

Failure to comply with restricted speed

Switch improperly lined
Extreme Environmental Oonaioum-mxz.aao Wind Velocity
Switch tniproperly lined

Shoving move, absence of man on leading end of movement -
Failure to comply with restricted speed
Cars left foul

Passed couplers

Shoving move, absence of man on leading end of movement
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San Luis & Rio Grande:

Monte Vista, Colorado
Total =

Grand ,_....05_ =181

(1)  Object or equipment fouling track (motor vehicle not at crossing)
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5/01/03
5/04/03
5/04/03

5/05/03
5/05/02

- s e

5/06/03
5/06/03
5/10/03
5/11/03
5/11/03
5/11/03
5/15/03
5/17/03
5/19/03
5/23/03
5/26/03
5/28/03
5/28/03

6/02/03 -

6/07/03

6/14/03

6/14/03
6/14/03
6/20/03
6/20/03
6/20/03
6/23/03
6/24/03
6/25/03
6/25/03

NS
MRL
UP

CSX
up
BNSF
UP.
UP
UP
UP
BNSF
NS

BNSF

up
upP
CSX
BNSF
UP
UP
UP-
CSX
BNSF

BNSF
BNSF

UP
ALS
NS
UP
Up

Oakwood
Missoula
N. Little Rock

Tarrant
.n.+ W Arth

[ YRSy

Grand Forks
Kansas City
Dallas

N. Little Rock
North Plaite
Spokane
Jasper
Lincoln
Hermiston

"Hermiston

Cincinnati’
Springfield
North Platte .
North Platte
Kansas City
Rocky Mount
Galesburg
Roseville
Everett
Minneapolis
Seattle

E St. Louis

Childs

Kansas 9@
Tracy

MI
MT

AL
BY:4
ND

KS
X

NE

EE

OR
OR
OH
MO
NE
NE
MO
NC
IL
CA
WA
MN
WA
IL
SC
KS

CA

Human - H702
Human - H306
AR Misc

Human - H401

MNinA RASND

AvYarow AVt ke

Track -T311
Human - H399
Track -T314

AR Human - H702

Human - H210
Misc -M501
Misc -M599
Misc - M408

Signal - S007

Human - H306
Track -T220
Human - H307
Signal - S007
Misc -M405
Misc -M408

Switch improperly lined -
Shoving move, absence of man on leading end of movement
-M407 Automatic hump retarder failed to slow car -foreign matter on
wheels
Failure to stop frain in clear
Vandalism of on-track cquipment (¢.g., brakes rcleascd)
Switch damaged or out of adjustment
Other general switching rules (movement entered RCL zone)
Switch point worn or broken

Switch improperly lined
Radio communication, failure to comply
Interference with railroad operations by non-railroad employee
Other misc. causes-Ineffective braking contamination brake m_uomm
Yard skate slid and failed to stop car
Classification yard automatic control system retarder failure
Shoving move, absence of man on leading end of movement
Broken rail - Transverse/compound fissure
Shoving move, man on end of movement, faiture to control
Classification yard automatic control system retarder failure
Interaction of lateral/vertical forces _
Yard skate slid and failed to stop cars

Human - H702/H306 Switch improperly lined/Shoving move, absence of man on lead end

Track -T314
Human - H211
Human - H399
Human - H601
Human - H018
Human - H307
Human - H607
Human - H312

- Track -T111

Switch point worn or broken

Radio communication, improper

Other general switching rules

Coupling speed excessive

Failure to properly secure hand brake on car(s)

Shoving move, man on end of movement, failure to control
Failure to comply with restricted speed

Passed couplers

Wide gage (due to defective or missing crossties)
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6/27/03
6/28/03

6/30/03

7/01/03
7/03/03

/D802

Vet S

7/06/03
7/07/03
7/08/03
7/08/03
7/08/03
7/10/03
7/11/03

7/14/03

7/16/03
7/17/03
7/17/03
7/17/03
7/17/03
7/20/03
7/22/03
7/23/03
7/23/03

“7/25/03

7/26/03
7/28/03
7/28/03
7/31/03
7/31/03
8/02/03

UP

SS9

BNSF
Up
BNSF
CSX
UpP

Pine Bluff
Cincinnati
Galesburg
Kansas City
Kansas City

Tamnls
PRHEINY

Dallas
St. Louis
Galesburg
San Antonio
Kansas City
Roseville
San Antonio
Pine Bluff
Rochelle
Bedford Park
Mobile
Kansas City
Tacoma
Barstow .

" San Antonio

Denver
Tarrant
San Antonio

UP  NLitile Rock AR
BNSF Kansas City KS

CSX
BNSF
CSX
BNSF

Jacksonville
St. Louis

Cumberland
Minneapolis

FL

MO
MD
MN

Misc -M204
Human - H704
Track -T399
Human - H503
Misc - M408

Wavrmann LINT1O
AXMAAIGAL ARV AL

Human - _mmg
Human - H306

- Track -T207

Mech -E31C
Misc -M408
Human - H306
Human - H306
Human - H302

Human - H702 -

Human - H702
Human - H607
Human - H399
Track -T311
Human - H514
Human - H302
Human - H306
Human - H607

Improperly loaded car

Switch previously run through

Other frog, switch or track appliance defect
Buffing or slack action excessive, train handling
Yard skate slid and failed to stop car

Tritirwn ¢a smeamanler nanvien hnmd henlrnn Ao anelal
L GLWL W pPIVPVLLY OV UL sl vialalo Ul CalySy

Failure to comply with restricted speed

Shoving move, absence of man on leading end of movement
Broken rail - Detail fracture from shelling or head check
Coupler mismatch, high/low

Yard skate slid and failed to stop car

Shoving move, absence of man on leading end of movement
Shoving move, absence of man on leading end of movement
Cars left foul

Switch improperly lined

Switch improperly lined

. Failure to comply with restricted speed

Other general switching rules

Switch damaged or out of adjustment’

Failure to allow air brakes to fully release before Eoomo&bm
Cars left foul

Shoving move, absence of man on Hom&nm end of movement
Failure to comply with restricted speed

Track -T205, E3 1L Defective or missing crossties/Coupler mismatch, high/low

Human - H306
Human - H306
Human - H020
Misc - M506
Human - H503
Human - H307

Shoving move, absence of man on leading end of movement
Shoving move, absence of man on leading end of movement
Failure to apply sufficient hand brakes on cars

Track damage caused by non-railroad interference with track
Buffing or slack action excessive, train handling

Shoving move, man on end of movement, failure to control
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8/05/03
8/05/03
8/05/03
8/09/03

8/09/03
R/10/03

8/12/03

8/13/03

8/13/03
8/14/03
8/14/03
8/15/03
8/16/03
8/17/03
8/18/03
8/18/03
8/18/03
8/20/03

8/21/03.

8/21/03
8/21/03
8/22/03
8/22/03
8/22/03
8/25/03
8/27/03

~ 8/30/03

8/30/03

8/30/03 .

8/30/03

UP  NLittle Rock AR

UP Rochelle
UP  San Antonio
BNSF Temple

QY Tarrant

- PAet S-S 048

UP  Pine Bluff
UP  Cheyenne
UP St Louis
CSX Walbnidge
UP  San Antonio
ALS E St. Louis
BNSF Minot

UP  Houston
BNSF Mandan
UP  Pine Bluff
UP  North Platte
UP  Roseville
BNSF Galesburg
UP  Pine Bluff
UP  San Antonio
BNSF Lincoln
UP/BN Tacoma
UP  Kansas City
UP  Roseville
UP  Seatile .
BNSF Northtown,
KCS Shreveport
UP  Kansas City
UP Stockton

L

X
X
AL

AY

Py s

GHRREEOEREEREFREE R

MO
CA
WA
LA

CA

Listing of Remote 002.3_ Accidents in Chronological Order: (continued):

Human - H607

‘Human - H702

Track -T110-
Track -T318
Mis¢ - M408

Micr  _ NMAN

Atdaue [P ARV

Track -T212
Human - H702
Track -~TI199
Human - H312
Misc -M402
Misc -M408
Human - H306
Signal - S006
Human - H607
Human - H703
Signal - S011
Human - H399
Signal - - S099
Signal - S099
Human - H601
Signal - S007
Human - H307
Human - H607
Human - H704
Human - H311

_Human - H305

Human ~ H607
Mech -E330C
Human - H306

Failure to comply with restricted speed

Switch improperly lined

Wide gage (due to defective or missing crossties)
Turnout frog (spring), worn or broken

Yard skate slid and failed to stop car

Nhinnt Ar savinmont an Ar fAanling trantl-
SR VL VMUAPALIVLLL Wia UL AV UMRLE W @iOa

Broken rail, horizontal split head

Switch improperly lined -

Other track geometry defects

Passed couplers

Object or equipment on or fouling track

Yard skate slid and failed to stop cars

Shoving move, absence of man on leading end of movement
Classification yard automatic control system switch failure
Failure to comply with restricted speed

Switch not latched or locked

Power switch failure

. Other general switching nEam

Other signal failures

Other signal failures

Coupling speed excessive

Classification yard automatic control system retarder failure

Shoving move, man on leading end of movement, failure to ooun,o_

Failure to comply with restricted speed

Switch previously run through

Moving cars with loading ramp not in position

Instructions to train/yard crew improper

Failure to comply with restricted %ooa

Knuckle broken or defective

Shoving move, absence of man on leading end of movement
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9/01/03 BNSF Kansas City KS  Misc - M402 Object on or fouling track (motor vehicle not at a crossing)
9/01/03 CSX Cumberland MD  Human - H313 Retarder, improper manual operation .
9/01/03 UP  LaPorte TX . Signal -S007 Classification yard automatic control $ystem retarder failure
9/01/03 UP  Melrose Park IL Human - H306 Shoving move, absence of man on leading end of movement
-9/02/03 UP  PineBluff AR  Track - T402 Flangeway clogged
5/02/03 UP  DineRh:ff AR Signal -S099- Other signal failures
9/02/03 UP  San Antonio TX  Track -T110 Wide gage (due to defective or missing Qdmmaomv
9/04/03 CSX Cumberland MD  Human - H699 Speed, other
9/06/03 BNSF Birmingham AL  Human - H503 Buffing or slack action excessive-train wmn&Em
9/07/03 BNSF Barstow CA  Human - H799 Use of switches, other
9/08/03 BNSF SanBernardino, CA Human - H018 Failure to properly secure hand brakes on car(s)
9/09/03 CSX Nashville TN  Human - H017 Failure to properly secure engine(s)
9/09/03 UP  N.Little Rock AR Human - H305 Instructions to train/yard crew improper
9/09/03 UP  San Antonio TX  Human-H312 Passed couplers
9/11/03 ALS ESt.Louis IL Human - H212 Radio communication, failure to give/receive:
9/11/03 CSX Cumberland MD  Human - H699 Speed, other
9/12/03 KCS Shreveport LA  Human - H306 Shoving move, absence of man on leading end om movement
9/13/03 UP- Ft Worth TX  Human - H506 Lateral drawbar force on curve excessive - train make-up
9/15/03 UP  Pioneer UT Human - H307 Shoving move, man on end of movement, failure to control
9/15/03 UP  SanAntonio TX  Human - H306 Shoving movement, absence of man on leading end of movement
9/16/03 UP Hemmiston OR  Human-H317 Humping/cutting off in motion equipment susceptible to damage
9/17/03 BNSF Kansas City KS  Human - H503 Buffing or slack action excessive-train handling
'9/17/03 ~ UP Houston = TX  Human-H999 Other train operations/human factor cause
9/18/03 CSX Hamlet NC  Human - H307 Shoving move, man on end of movement, ».B_Ea to control
9/18/03 UP KansasCity MO Misc -MA408 Yard skate slid and failed to stop cars
9/18/03 UP GreenRiver WY Misc -M201 Load shifted
9/19/03 UP  N. Litile Rock, AR  Signal - S007 Classification yard automatic control system retarder failure
9/20/03 BNSF Logistics Park, . Human - H017 Failure to properly secure engine(s)
9/20/03 UP KamsasCity KS  Human-H310 Failure to couple
9/21/03 UP FtWorh TX  Human-HO099 Use of brakes, other
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9/25/03

9/26/03

9/26/03

9/27/03
9/27/03

0/IR/N2

P CY RV

9/29/03

9/29/03

9/30/03

10/01/03
10/01/03
10/02/03
10/02/03
10/06/03
10/07/03
10/09/03
10/09/03

- 10/12/03

10/13/03
10/14/03
10/18/03
10/19/03
10/20/03
10/23/03
10/24/03
10/25/03
10/26/03
10/27/03
10/28/03
10/31/03

NS  Birmingham AL
UP  N.Little Rock

- UP Laredo X

CSX Evansville IN

UP  North Platte NE
TP North Platte  NE
SLRG Monte Vista- CO
UP KansasCity KS
UP  Kansas City MO
KCS Wylie X
UP  North Platte NE
CSX Savannah GA
CSX Cumberland MD
CSX Baltimore MD

CSX Wilmington NC

UP  LaPorte X
UP  Roseville CA
CSX Lousville KY
UP  KansasCity MO
BNSF Amarillo” X
UP  N. Little Rock -
BNSF Grand Forks ND
UP  Portland OR
CSX Cincinnati OH
BNSF Pasco - WA
CSX Louisville KY
ALS E.St.Louis IL
BNSF Barstow ~ CA
UP  San Antonio TX
BNSF Fridley MN

* Human - H702

AR Misc

Track -T103
Human - H306
Misc - M405
Signal - S007
Misc - M402
Track -T299

Human - H302 -

Human - H302
Human - H503
Human - H307

Mech. - E43C .

Human - H307
Human - H525
Signal - S007
Human - H305
Signal - S099
Misc - M408
Human - H306

AR Human - HO19

Human - H607
Track -T202
Human - H306
Human - H316
Human - H503
Human - H607
Mech" -E33C
Human - H704
Human - H702

Switch improperly lined

-M408  Yard skate slid and failed to stop cars

Deviation from uniform top of rail profile

Shoving move, absence of man on leading end of Bo<oEmE

Interaction of lateral/vertical forces

Classification vard automatic control system retarder failure

Object or equipment fouling track (motor vehicle not at crossing)

Other rail and joint bar defects

Cars left foul

Cars left foul

Buffing or slack action excessive-train handling

Shoving move, man on end of movement, failure to control

Side bearings missing

Shoving move, man on end of movement, failure to control

Independent (engine) brake, improper use (except actuation)

Classification yard automatic control system retarder failure

Instructions to train/yard crew improper

Other signal failures

Yard skate slid and failed to stop car$

Shoving move, absence of man on leading end of movement
Failure to release handbrakes on car(s) _

Failure to comply with restricted speed

Broken rail - base

Shoving move, absence of man on leading mum of movement

Manual intervention of class yard auto control sys modes by optr

Buffing or slack action excessive-train handling

Failure to comply with restricted speed

_Coupler retainer pin/cross key missing

Switch previously run through
Switch improperly lined
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11/01/03
11/02/03
11/03/03
11/03/03
11/05/03
11/07/03
11/07/03
11/07/03
11/07/03
11/09/03
11/09/03
11/10/03
11/11/03
11/11/03
11/11/03
11/12/03
11/13/03
11/14/03
11/17/03
11/17/03
11/17/03
11/18/03

11/19/03 -

11/22/03
11/22/03
11/23/03
11/23/03
11/23/03
11/26/03

CSX Cumberland MD

BNSF Memphis
CSX Riverdale

UP  Northlake

18] Denver
(CRSH Detroit

UP  Denver

UP  N.Little Rock, AR

TN
IL
IL
Co
MI
co

UP North Platte NE

BRC - Chicago

IL

CSX Monigomery AL
UP PineBluff AR

BNSF Dilworth MN

UP ° N. Little Rock, AR
BNSF SanBernardino,CA

UP Roseville CA

UP  Salt Lake City UT

UP  Eugene OR

BNSF Everett WA
CSX Atlanta GA.
UP  LaPorte TX

UP° KansasCity MO
UP  San Antonio TX

UP  Sacramento CA

UP  Northlake IL

- BNSF Denver CO

BRC Bedford Park IL
UP  KansasCity KS

UP  N.Little Rock, AR

Mech - S013/E30C Other comm. equip. failure/Knuckle broken or defective

Misc -M408
Mech -E07C
Human - H702
Human - H312
Human - H312
Human - H702
Human - H399
Human - H999

Human - H702

Human - H704
Human - H306

Track -T110/T112

Human - H020

Human - H312

Mech -E04C
Track -T222

Human - H306

Signal - S007
Misc - M408
Human - H702
Track -T110
Human - H607
Human - H607
Track -T309
Misc -M410
Misc -MI105
Signal - S101
Human - H399

Yard skate slid and failed to stop cars
Brake rigging down or dragging
Switch improperly lined

Passed couplers

Passed couplers

Switch improperly lined

Other general switching rules

Other train operation/human factors
Switch improperly lined

Switch previously run through
Shoving move, absence of man on leading end of movement -

Wide gage (due to defective or missing ties)/(due to loose gage rods)

Failure to apply sufficient number of handbrake(s) on car(s)
Passed couplers

Other brake components damaged, worn, broken or disconnected
Worn rail , :

Shoving move, absence of man on leading end of movement

" Classification yard automatic control system retarder failure

Yard skate slid and failed to stop cars

Switch improperly lined

Wide gage (due to defective or missing crossties)

Failure to comply with restricted speed

Failure to comply with restricted speed

Switch (hand operated) stand mechanism broken, loose or worn
Object such as lading chains or straps fouling wheels

Extreme Environmental Condition-Extreme Wind Velocity
Remote control transmitter defective

Other general switching rules
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Listing of Remote Control Accidents in Chronological Oamn. continued):

11/30/03 BNSF Grand Forks ND  Human - H306/H702 Shoving move, abs. of man on lead end of move/Switch imp. lined
11/30/03 UP  Houston TX  Track -T220 Broken rail - Transverse/compound fissure

Total RCL = 181

Nata: The ranartahla rail saninment accidente/incidents shown ahave are those that occurred when remote controlled locomotives were

LIV, LUV ACPUL ML A ers wapsmapysads s S e S 22

in use, and did not necessarily occur because of the use of a remote controlled locomotive.

_ Thirty eight of the 181, RCL accidents listed above included hazardous materials mEuBmHm. The thirty eight RCL accidents included

315 cars carrying hazardous material. Seventy two of the 315 cars were damaged or derailed. One'of the 315 cars experienced a
hazardous material release. With respect to similar conventional railroad operations, there were 887 accidents that included hazardous
material shipments. The 887 accidents included 1,647 cars carrying hazardous material. Two hundred seven of the 1,647 cars were .

damaged or : :
derailed. Four of the 207 cars experienced a hazardous material release.

Remote Control Conventional Railroad
Operations Operations

Number of Accidents 38 887

Cars transporting hazardous  |-315 -] 1,647

materials . o

Cars damaged or derailed 72 . 207

Cars releasing wﬁmﬁoﬁ, 1 _ 14

materials .
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Date

5/15/03
6/25/03

rINA A

0/30/03
7/01/03
7/05/03
7/08/03
7/17/03
7/23/03
7/28/03
8/09/03
8/10/03
8/12/03
8/17/03
8/30/03
9/01/03
9/02/03
9/07/03
9/11/03
9/17/03
9/17/03
9/18/03
9/28/03
10/01/03
10/02/03
10/07/03
10/09/03
10/14/03

+ 11/01/03

11/02/03

11/07/03

11/11/03

RR City

NS  Jasper
UP  Kansas City

TNTATY A e
DiNODL Uattduurg

UP  Kansas City
BNSF Temple
BNSF Galesburg
UP  Kansas City
BNSF Denver
CSX Jacksonville
BNSF Temple
CSX Tarrant

UP  Pine Bluff
UP - Houston
KCS Shreveport
UP  LaPorte
UP  Pine Bluff
BNSF Barstow
ALS E St. Louis
BNSF Kansas City
UP  Houston
CSX Hamlet

UP  North Platte
- UpP North Platte

CSX Cumberland
CSX Wilmington
UP LaPorte
BNSF Amarillo
CSX Cumberland
BNSF Memphis
UP  North Platte

BNSF Dilworth

SEEEHNEEAEEAHNFORREHEEHECOFHERES

State

Cause

Misc -M>599
Human - H312 -

4 Lanan A s s

Human - H503
Human - HO18
Track -T207
Human - H399
Human - H306
Human - H020
Track -T318

Misc -M402
Track -T212
Signal - S006
Human - H607
Signal - S007
Signal - S099
Human - H799
Human - H212
Human - H503
Human - H999
Human - H307
Signal - S007
Human - H503
Mech - E43C
Human - H525
Signal - S007
Human - H306 -
Mech - S013/E30C
Misc - M408 .
Human - H999
Track - T110/T112

Listing of Remote Conirol Accidents That Included Hazardous Material Shipment(s):

Cars

Carrying

k.

U2
A~ = O =N W RN WA -0

Inanad

12

16 -

4

Cars Damaged
or Derailed

SWOONOWOm == DN

[
(%]

W ON= OO OO —, O M PO -

Cars
Releasing

OO OO OO OO OO ODO Q@
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Listing of Remote Control Accidents That Included Hazardous Material Shipment(s) continued:

11/14/03
11/17/03
11/17/03

49 AN AN

L8/ LbiID

11/26/03

'11/30/03

BNSF Everett

CSX '  Atlanta
UuP LaPorte
UP  Kansas City

TYNTON e
B8 IS TSy DAVITE L W7

UP  N. Litile Rock
up Houston

WA  Track -T222

GA

; .

MO

N
s

X

Human - H306
Signal - S007
Misc - M408

.E‘didj DT nh:q

Alraranarsr T Aav v

AR. Human - H399
Track -T220

-t
B oo N =

DB OO

SO0 0
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GIBSON KINERK L.L.P.
REXANNE GIBSON* ‘ ATTORNEYS AT LAW SARAH =. HALL
DANIEL L. KINERK* SUITE 607 . KEVIN E MACDOUG¢LL
DAVID M. REEVE* 110 110TH AVE. N.E. ROBERT E. WALKLE
. BELLEVUE, WASHINGTON 98004
* Also Admiltted In Oregon (425) 462-9584

Facsimile: (206)625-6517

FACSIMILE COVER SHEET

TO: Cordle T. (waohbwe.  W.UT. C
rrom:  _ RE a0 Qllen

RE: | |

FAX NO.:

ST ——
DATE: 6 /\1/04  7ivE: =0 D

MESSAGE: - \Woad Lop% o ARNNow Jie
S, Mo

. TOTAL NO. OF PAGES INCLUDING COVER SHEET:

If you did not receive the correct amount of pages, please contact this office at 425-462-9584.

SPECIAL INSTRUCTIONS: The information contained in this facsimile message Is attorney privileged and confidential
information intended only for the use of the individual or entity named above. If the reade- of this message is not the
- intended recipient, or the employee or agent responsible to deliver it to the intended recipieat, you are hereby notified
that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this

communication in error, please immediately notify us by telephone, and return the original message to the above address
via U.S. Postal Service. '
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Mr, Bdward Wytkind % ‘;‘ =
Executive Director & o~
Transportation Trades Department, AFL-CIO
. 888 16 Street, NW, Suite 650

Dear Mr. Wytkind:

The Federel Railroad Administration (FRA) has reviewed your letter dated March 11, 2003,
urging FRA to favorably act upon the petition for rulemaking submitted by the Brotharhood of
Locomotive Engineers (BLE) on the use of remote control locomotives (RCL;. In that same
letter, you also stated that “{u]ntil such 2 rule can be implancnted, we [TTD] request that the

agency issuc an emergency order stopping all remote control operations.” Because your letter
raised two separate issues, I will address them individually.

I BLE’s Rulemaking Pefition

On July 19, 2000, FRA held a technical conference to examine the use of RC. operations in the
railtroad industry. This public meeting allowed all interested parties, including the BLE and other
rail unions, to present their views and describe their experiences with remote <ontrol operations,
The conference examined all safety aspects of RCL operations, including (1) design standards,

(2) employee training, (3) operating practices and procedures, (4) test and inspection procedures,
and (5) security and accident/incident reporting procedures, BLE participated at the confetence +
and submitted written comments to the docket (Dockct No. FRA-2000-7325). BLE stated mits
comments that it -

ud
b
[
-
RN
v

n.
Le

has consistently argued for safety above all other comiderations. Werecognize | , 1,
that a given technology is not necessarily unsafe in some circumstances, butin =~ Y
other circumstances it can never be made safe enough, This is eapecisdly true

given the constantly changing environment of U.S. railroad operation: . With

this in mind BLE will proceed with an open mind, holding to the prinipal [sic]
that rail gafety is our primary goal.

A
A R

o

BLE also rcquested that FRA "recogmzo that: a one size-fits-all approach will not work in RCL
use [because] ..

. each railroad ig different [and] we recognize that the adopﬂsm of ‘best
practices’ has served this industry well."
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On November 16, 2000, BLE filed a petition asking FRA to conduct a regulatory proceeding on
RCL use. BLE refetred to the technieal conference FRA had held and argued that the record
FRA had doveloped justified a rulemaking, : -

In February 2001, FRA issued Safety Advisory 2001-01 “which establishes recommended
minimal guidelines for the operation of remote control locomotives.” See 66 Fed. Reg, 10340
(Beb, 14, 2001). Based on the agenoy’s review of information presented at the technioal .
conference, FRA concluded that “{b]ecause this technology is not widely used in railroad
operations, FRA has limited data on which to base an objective safety analysis and must
therefore proceed prudently.” Furthermiore FRA stated that “[blecause information currently
available to FRA does not lead to the conclusion that RCL operations should te prohibited on
safety grounds, FRA has eleoted to procced cautiously.”

By issuing the guidelines, FRA cffectively declined to establish the rules sougat by BLE in its
November 2000 petition for rulemaking, Although FRA did not officially dety BLE's petition,
issuance of the guidelinea implicitly conveyed FRA’s conclusion that rules were 1ot necessary at
the time, and that FRA's guidelines constituted the agency’s present conclusions concerning
RCL operations. e

FRA's guidelines are comprehensive, covering all aspects of RCL operations, Safety Advisory -
2001-01 covers seven subjects: (1) safety design and operational requirements; (2) training of
hd persons who operate the devices; (3) operating practices for zafe use of the devices; (4) security
of the devices when not in use; (5) inspection and testing of the devices; (6) notiflcation of
remote control use and protection of nearby workers; and, (7) accident-incident reporting
procedures. While the guidelines ate comprehensive, FRA made clear that “{i]n those situations
[where a railroad may not be able to obtain complete conzistency with these recommendations,]
railroads are encouraged to develop alternative designs or practices which offir at least '
equivalent or greatet levels of safety.” Thus, FRA’s guidelines allow railroads “to tailor their
own RCL operations" as needed to allow for differences in the design of equipment, or
differences in operating practices among railroads. '

Although the voluntary nature of the RCL guidalines allows for some floxibility, FRA cxprossly,

wamed railroads that some of the RCL design criteria and operating procedurss were mandatory
requirements,

FRA emphasizes that although compliance with this Safety Advisory is voluntary,
nothing in this Safety Advisory is meant to relieve arailroad from compliance
with all existing rallroad safety regulations. Therefore, when procedures required
by regulation arc cited in thiz Safety Advisory, complisnce is mandatory.

1d. at 10343, For example, the safety advisory made clear that the RCL systern must be ineluded
as part of the required calendar day inspection for locomotives and RCL system components
interfacing with the mechapical devices of the locomotive are subject to the required 92-day
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periodic inspection. Similarly, FRA clearly stated that each RCL operator mus: be certified and
qualified in sccordance with 49 C.F.R. Part 240 if conventional operation of & Jocomotive onder
the same circumstances would require certification under that regulation, Furthermore, FRA
made clear that each railroad must include RCL operating rules and procedures in its written
program of operational tests and inspections required under 49 C.F.R. Part 217.

As explained more fully below, FRA continues to monitor RCL use clozely. If'at any time FRA
concludes that voluntary guidelines, combined with enforcement of the existing relevant rules,
are not gufficiently protecting employees and the public, we will take additional action which
may include rulemaking, _

FRA's authority to issue an emergency order is based on 49 U.S.C. § 20104, which states:

If, through testing; ingpeotion, invostigation, or research carried out under this
chapter, the Secretary of Transportation decides that an unsafe conditicn or
practice, or a combination of unsafe conditions and practices, cauges a1

. gmpereency situation involving a he eath or personal ini :
immediately may order restrictions and prohibitions, without regard to section
20103(e) of this title, that may be necessary to sbate the situation. (Enphasis
supplied.)

' This suthority has been delagated to the Federal Ruilroad Administrator, 49 C.F.R. §1.49(m).

Beoause thiz extraordinary remedy does not require prior notice to the affectec party or an
opportunity to be heard ptior to issuance of the order, Congress declared that such an order can
bs invoked only in "an emergency situation involving a hazard of death or injury to persons."

FRA thus has no legal authority to issue such an emergency order unless such an emergency .
situation existe. ,

TTD asserts that FRA should issue an emergency order stopping ell remote control operations
[presumably, nation-wide] until FRA can implenmient a rule addressing the issues raised in the
BLE's rulemaking petition. TTD offers no evidence of a safety emergency and presumably relies
on its arguments advanced in support of BLE’s rulemaking petition to also support its emergency
order request. TTD atates that FRAs Safety Advisory 2001-01 does “not actually require
carriors to adopt all the safety procedures listed” in the Safety Advisory and that the
recommended guldelines “do not go far enough to ensure that this technology is implemented
and utilized safely.” TTD, as an example of its claim, statos that training for 2 remote control
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operator (RCO) i inadequate as compared to that of a train service engincer. ‘TTD also supgests
that a rule is warranted because “there have been over 40 aocidents involving remote control
aperations . . . [including one this year in which] a CSX [Transportation (CSXT)] trainman was
killed when he was struck by a moving boxcar that was being pushed by a locomaotive being
operated remotely.”

Based on current safety data available to FRA, there is nothing that would indicate that RCL
oporations are any less safe than conventional operations. Nonetheless, FRA has elected to
proceed cautiously in its approach to these operations and therefore issued Safety Advisory 2001-
01 in February 2001. In issuing the Safety Advisory, FRA sought to identify « set of “best
practices” to guide the rail industry when implementing RCL technology, As this is an emerging
technology, FRA believes this approach serves the railroad indusiry by providing flexibility to

* both manufacturers designing the equipment and to railroads in their different operations, whilc
reinforcing the importance of complying with all existing railroad safety regulations. All of the
magjor railroads have nsed these recommendations gs the basis for their ewn RCL operating
procedures, -

Regatding the enforoement of Federal regulations as they apply.to RCL opmtidns, the Safety
Advisory explains that compliance with existing relevant regulations 1s mandatory. 66 Fed. Reg,

S at 10343,

The Safety Advisory clearly atates that “each person operating an RCL muast bie gertified and
qualified in accordance with 49 CFR Part 240 [FRA's locomative engineer rule] if conventional
operation of a locomotive under the same circumstances would require certification under that
regulation.” In November 2001, all six major railroads submitted to FRA their training programs
for remote control operators (RCOs) as required by Part 240. Since that initizl filing, several
raiiroadg bave made changes to their remote control training programs at FRA’s request. FRA is
closely monitoring this training and making additional suggestions for improvement on

individual railroads as they become necessary, These training programs currently require a
minimum of two weeks clasrroom and hande-on treining for railroad werkers who were

previously qualified on the railroad's operating and safety miles. Federal regvlations require that
locomotive engineers be trained and certified to perform the most demanding type of setvice they
will be called upon to petform. Thus, an RCO that will only be called upon t» perform switching
duties using an RCL would not need to be trained to opcrate a lacomotive on main track from the
control stand of the cab. This training ig no different than that afforded other locomotive
engineers trained only for switching service in that both are limited to trainin in the type of
service they will be called upon to perform, '

 In addition to the required training, the regulations requirs railroads to conduct skills
performance testing of RCOs that is comparablo to the testing required of any other locomotive
engineer performing the same type of work, Federal regulations also hold RC:Os responsible for
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comp_liance with thic same types of railroad operating rules and practices that other locomotive
engineers are required to comply with in order to retain certification. See 49 C.F.R. § 240.117.

FRA will continue to exercise careful oversight of RCL operations. FRA inspectors are

monitoring the evolving ramote control operations and have had good success in warking with

railvoads to resolve any safety conoerns revealed by the inspections. Further, FRA has developed

accident/injury reporting codes for RCL operations to ensure that any future safety hazards

related to such operations can be easily identified, investigated, and analyzed ror the purpose of
_discovering any potential safety risks associated with this evolving technology.

We have reviewed each of the 40 incidents to which you refer to the extent we: have received any
specific information on them. More than half of the 40 incidents you listed were not reported to
FRA because they did not result in a gerious injury to any employee nor did the railroad on-track
equipment, signals, track, track structure, or roadbed incur damages meeting cr exceeding the -
reporting threshold established by FRA regulation, See 49 C.F.R. § 225.5 (defining
“gccident/incident”). To date, none of the FRA reportable accidents or incidents conceming
RCL operstions have been the result of the RCL technology (although a few have been the result
of non-RCL cquipment failures, e.g., Union Pacific Railroad’s Hinkle, Oregon, incident on -
June 9, 2002, was caused by a retarder failure); instead, nearly all of the FRA reportable
accidents or incidents concerning RCL operations have been the result of human error.
Meanwhile, FRA is currently exploring “root cause” analysis of these types o events to

- determine whether the human crrors may have been inherent to RCL operations,

The tragic incident you described in your letter ascurred on February 16, 200, in Dewitt Yard,
in Syracuse, when 2 secondary RCO was fatally struck by a freight car that had been kicked

. during an RCL operated switching movement. Although FRA has not yet issued itg final report
regarding the investigation of this accident, at thiz point there is no indication the operation of the
RCL caused the incident. The fatally injured employee was engaged in a classification operation-
at the time of the incident and a transcript of radio communications indicates that this person had

acknowledged that he was ready to accept the movement over the same track upon which he was
Tun over.

Subsequent to the accident, FRA conducted three safety udits of yard and switching activities
(including RCL operations) on the Albany Division of CSXT. The audits entailed sending teams
of FRA safety inspectors to all major CSXT yards in the Albany Division, including the Dewitt
Yard. In addition, the Safety Analysis branch within FRA's Office of Safety contributed FRA
dats regarding train aceidents and injuries for CSXT in New York State, During the first audit,
which occurred on February 21 - 23, FRA found no systemic safoty concems with CSXT’s
remote cantrol operations. During FRA's sccond audit, which ocourred on March 3 - 6, the only
RCL issue that caused lingering concem was that CSXT did not have a stand:rd which would
ensure the ongoing education of a certified RCO who has not worked an RCI. job for an
extended period of time; FRA'S regional personne! have reminded CSXT of this regulatory
requirement and FRA will continue to clogcly monitor compliance with it. 49 C.F.R,
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§ 240,123(b) and App. B, § 3. During the third audit, which ocourred on Aprii 15 - 17, FRA
found no systemic safety conoerns with CSXT's remote control operations. -

FRA has also addressed the security of RCL operations and believes that adequate safegnards are
in place to ensure gystem integrity. Of paramount importance in RCL operaticns are the signals
which direct the movement of the locomotive. The implications of an unautherized movement
oan be scvere. FRA sought to protect the integrity of the RCL system by recoinmending certain
RCL design featwwes in its Safety Advisory, Under the heading “Safety Design and Operational
Requirements"” FRA listed the following relevant recommendations:

- Although an RCT [reinote control transmitter] can’ have the capability of control,
at different times, different locomotives equipped with remote-control receivers
[RCR], it should be designed to be capable of controlling only one RCR equipped
locomotive at a time. (A locomotive may consist of one or more enginces operated
from a single control),

. An RCT having the capability tb control more than one RCL ghould have a

means to Jock in one RCR “assignment address” to prevent. smlultaneoua
control over more than onc locomotive,

. Each locomotive equipped with an RCR should respond only to the RCTs

had ~ assigned to that recejver.

. The RCT should be designed to require at least two separate actions by the remote
control operator before RCL movement van begin (in order to prevent accidental
maovement).

. When an RCT’s signal to the RCL is interrupted for 4 set pericd, not to
excoed five seconds, the remots-control system should ¢ause:
a. full service application of the locomotive and train brakes, and
b. elimination of locomotive tractive effort

The mamufacturers of this equipment have designed sophisticated signel relay eystems to proteot
the integrity of the system. The signals.or bits of information sent to the RCI, are encrypted with
a unique addrozs for that particular locomotive. If a control signal fails, is corrupted, or is
interfored with in any way, the RCL system immediately acts to stop locomotive movement,
Additionally, the RCLs are equipped with manual emergency “shutdown” push buttone on each

side of the RCL, These buttons allow anyone close to the locomotive to immediately shut the
locomotive down in the event of an emergency.

In addition to the above measures 10 ensure the safety and security of RCL operations, the
' railroad industry has undertaken a security risk assessment to identify potontial security needs
and enhancements. Omne of the key issues examined in the assessment was ths security of
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information, including the security of data radio transmisgiona like fhe kind uszd to operate
RCLs. FRA is working with the Transportation Sccurity Administration and the railroad industry
to ensure the security and integrity of all critical data radxo transmissions.

Based on the foregoing, I find that the conditions required by 49 U.S.C. § 2010)4(a) for issuance
of an emergency order are not present. I find that conditions or practices nation-wide have not
created an emergency situation involving a hezard of death or injury to persons and I am,
therefore, unable to grant your request to issue an emergency order directing all railroads to cease
all remate control operations, Should FRA's follow-up activities on any major railroad indicate
that an emergency order is the appropriate remedy, we will not hesitate to act.

For the reasons explained above, FRA does not intend to take further action i connection with
BLE's rulemaking petition at this time. Moreover, FRA has declined to issue the emergency
order you have requested because no emergency has bem shown to exist.

Finally, I have in fact met with BLE's presidmt and discussed briefly the issws of RCL
operations, Our meeting occurred in Florida in February of this year. Iam always willing to
discuss safety issues. However, on the narrow issue of whether g rule is necexsary conceming
RCL operations, BLE haz decided to bring a legal action against FRA, and FFA has decided not

- - 1o explore that issue further with BLE while BLE maintains its suit, which FRA believes to be

. lacking in merit.

Please pote that FRA's policy of investigating cvery legitimate rail safoty repurt (anonymous and

- otherwise) has not changed under this administration. Each year FRA expencis substantisl
resources investigating numerous safety concerns raised by employees and rail labor
organizations. Certainly, FRA's investigation of the fatality on CSXT, the related audits, and the
follow-up work planned are recent and continuing examples of FRA 's commitment to respond 1o
our.own, and the rail community's, safety concerns. _

I hope this information is helpful and alleviates the concerns expressed by your orﬁaniznﬂorr. 1§
appreciate your interest in transportation safety and look forward to working with you on other
transportation issues of impartance 1o you and your members,

Sincerely,

Allan Rutter
Administrator
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SUBSEQUENT HISTORY: US Supreme Court
* certiorari denied by Cal. Public Utils. Commn v. Union
Pacific R.R., 157 L. Ed. 2d 887, 124 §. Ct. 1040, 2004
U.S. LEXIS 42 (U.S., 2004)

PRIOR HISTORY: [**1] Appeal from the United
States District Court for the Northern District of
California. D.C. No. CV-97-03660-TEH (PJH) D.C. No.
CV-97-03660-TEH. Thelton E. Henderson, District
Judge, Presiding. Union Pac. RR. v. California PUC,
109 F. Supp. 2d 1186, 2000 U.S. Dist. LEXIS 11617

(N.D. Cal., 2000)

DISPOSITION: District court’s judgment AFFIRMED
IN PART, REVERSED IN PART, and REMANDED.

CASE SUMMARY:

PROCEDURAL POSTURE: laintiff railroads filed an
appeal, and defendants, the California Public Utilities
Commission (CPUC) and the commissioners both filed
appeals of a decision of the United States District Court
for the Northern District of California, which determined
that certain of the rules promulgated by the CPUC were
preempted by federal law, and that two rules were not
pre-empted.

OVERVIEW: The CPUC promulgated regulations to
govern railroad safety hazerds and -the railroads
challenged the rules, claiming that they were pre-empted
by federal law. The first rule challenged on appeal
involved actions that the railroads would need to take
when passing through a steeply graded pass- in
California. The court disagreed with the district court and
held that the safety hazard identified by the steep pass
was not a matter that was essentially local and was
covered by federal legislation under the Federal Railroad

doo9
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Safety’ Act, 49 U.S.C.S. § 20101. The court held that the
"CPUC's imposition of a fine if a railroad did not comply
with its own rules was not preempted by federal law
because the federal regulations did not cover the same
subject matter. The court held that the CPUC 's
requirement that the railroad internal rules be approved
" by the CPUC was not preempted by federal law, and the
issue was remanded to see if there was a conflict with the
Commerce Clause. The court agreed with the district
court that the CPUC's training regulations were
preempted by federal law.

OUTCOME: The court affirmed portions of the district
court's judgment when the court determined that the state
regulatlons were not pre-empted by federal law, reversed
in part on one regulation that it found was pre-empted,

and remanded the matter for further evaluation of certain

regulations.

LexisNexis (TM) HEADNOTES - Core Concepts:

Transportation Law > Rail Transportation >
Maintenance & Safety _
[HN1] The Federal Railroad Safety Act (FRSA) 49
US.CS. § 20101 is a supplement to the . Safety
Appliance Act and the. Locomotive Boiler Inspection Act
to promote safety in every area of railroad operations and
reduce railroad-related accidents and incidents. 49
US.C.S. § 20101. The FRSA delegates to the Secretary
of Transportation the authority to prescribe regulations
and issue orders for every area of railroad safety
_ supplementing laws and regutations in effect on October
16, 1970. 49 US.C.S. § 20103(a).

Transportation Law > Rail Transportation >
Maintenance & Safety

[HN2] The United States Secretary of Transportatxon has
delegated authority to enact regulations pertaining to
railroad safety to the Federal Railroad Administration.

Transporigtion Law > Rail Transportation >
Maintenance & Safety _

[HN3] The Federal Railroad Safety Act, 49 U:S.CS. §
20101, provides that the rules regulating railroad safety
shall be nationally uniform to the extent practicable, and
expressly preempts state authority to adopt safety rules,
save for two exceptions. 49 U.S.C.8.§ 20106. States are
permitted to adopt railroad regulations if the U.S.
Secretary of Transportation has not prescribed a
regulation or issued an order covering the subject matter

of the state requirement. Alternatively, if the United

States Department of Transportation has covered the
subject matter, a State may adopt or continue in force an
additional .or more stringent law, regulation, or order

related to railroad safety or security when the law,

- regulation, or order (1) is necessary to eliminate .or

reduce an essentially local safety hazard; (2) is not
incompatible with a law, regulation, or order of the
United States government; and (3) does not unreasonably
burden interstate commerce.

Transportation Law > Rail Transportation >
Maintenance & SafetyTransportation Law > Rail
Transportation > State & Local Regulation

[HN4] Other circuits have created a workable definition
construing an "essentially local safety hazard," under the
Federal Railroad Safety Act, 49 US.C.S. § 20101,
defining it as one which is not adequately encompassed -
within national uniform standards. The exception is
designed instead to enable the states to respond to local
situations which are not statewide in character and not
capable of being adequatelv encompassed within
national uniform standards. The second exception
permits state regulation only when local situations are

‘not capable of being adequately eéncompassed within

uniform national standards. Such definition provides an
accurate inquiry, and the United States Court of Appeals
for the Ninth Circuit adopts it.

Transportation Law > Rail Transportation >
Maintenance & Safety

{HNS] 49 CFR, § 217 requires the Railroads (1) to file
copies of their operating rules with the Federal Railroad
Administration (FRA), (2) to conduct tests and
inspections to determine compliance ‘with their operating
rules, (3) to keep records of thzse tests and inspections
and to report annually to the FRA, and (4) to train their
employees periodically on their operating rules.

Transportation Law > Rl Transportation >
Maintenance & Safety

[FING] Instead of fining a railroad for non- compllance
with an internal operating rule, the Federal Railroad
Administration (FRA) files a deficiency, which has no
definitive adverse consequences. An FRA inspector
cannot recommend a violation for civil penalties against
a railroad nor a railroad emplcyee for a violation of a
railroad operating rule. It is expected, however, that the
inspector would file a deficiency for such an observance.
The FRA Operating Manual only allows sanctions if a
railroad fails fo promote and require compliance with its
operating rules in the spirit intended by the regulation.

Transportation Law > Rall
Maintenance & Safety

[HN7] In promulgating 49 CI.R. § 217, the Federal
Railroad Administration noted “hat it has two purposes:
(1) to collect information necessary for the formulation
of uniform operating rules, and (2) to inform the

Transportation >

do1o
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railroads' employees of the meaning and application of

the company's operating rules so as to reduce non--

compliance with the railroads' operating rules.

Transportation Law > Rail  Transportation >
Maintenance & SafetyTransportation Law > Rail
Transportation > State & Local Regulation

[HIN8] The standard for "covering" under the Federal
Railroad Safety Act, 49 U.S.C.S. § 20101 is not easy, As
the United States Supreme Court has explained, to
prevail on the claim that the regulations have pre-
emptive effect, petitioner must establish more- than that
they "touch upon” or "relate to" that subject matter, for
"covering" is a more restrictive term which indicates that
pre-emption will lie only if the federal regulations
substantially subsume the subject matter of the relevant
state law. The term "covering" is in turn employed within
a provision that displays considerable solicitude for state
law in that its express pre-emption clause is both
prefaced and succeeded by express saving clauses. 49
CF.R. § 217 must do more than "relate to" to a state's
regulation, it must "substantially subsume" the same
subject matter. To avoid the unintended encroachment on
the authority of the states, a court must proceed
cautiously.

Transportation Law > Raill Transportation >
Maintenance & Safety

[HIN9] 49 C.E.R. pt. 217 does not require the railroads to
comply with any regulations, but rather sets the stage for
further rulemaking.

Transportation Law > Interstate Commerce > Federal
-PreemptionAdministrative Law > Judicial Review >
" Standards of Review > Standards Generally

[HN10] An agency's interpretation of the preemptive
effect of its regulations is entitled to deference where
Congress has delegated authority to the agency, the
agency's -interpretation is not contrary to a statute, and
agency expertise is important to determining preemption.

Transportation Law > Rail Transportation >
Maintenance & Safety ,

[HN11] 49 CER. § § 217.7-217.11 requires the
railroads (1) to file copies of their operating Tules with
the Federal Railroad Administration(FRA), (2) to
conduct tests and inspections to determine compliance
with their operating rules, (3) to keep records of these
tests and inspections and to report annually to the FRA,

and (4) to train their employees periodically on their

operating rules. 49 C.F.R. § 217 does not require federal
approval of any changes to the rules.

- Transportation Law > Interstate Commerce > Federal
PreemptionTransportation Law > Rail Transportation

> Maintenance & SafetyTransportation Law > Rail
Transportation > State & Local Regulation

[HN12] The federal training regnlations do "substantially
subsume" the subject of employee training. To "ensure”
that railroad employees wunderstand the railroads
operating rules, 49 CF.R. § 217.1 states that each
railroad shall periodically instruct each employee on the
meaning and application of the railroad's operating rules
in accordance with a written program. 49 C.F.R. §
240.123 requires specific training regarding continuing
education for certified locomotive engineers.

Transportation Law > ' Rail Transportation >
Maintenance & SafetyTransportation Law > Rail
Transportation > State & Local Regulation

[HN13] The Locomotive Boiler Inspection Act prohibits
railroads from using a locomotive vnless the locomotive
or tender and its parts and appurtenances are in proper *
condition and safe to operate wilhout unnecessary danger
of personal injury. 49 US.C.5. § 20701. The United
States Supreme Court has held that this statute "occupies
the field" regarding the design, the construction and the
material of every part of the locomotive and tender and

‘of all appurtenances. The court has interpreted this

mandate as occupying the field of locomotive equtpment
but not locomotive use.

Transportation Law > Ruil Transportation >
Maintenance & Safety

[HN14] The Safety Appliance Act (SAA) reqmres rail
cars to be equipped with enumerated safety features,.
such as certain types of couplers, brakes, running boards,
and hand-holds, 49 U.S.C.S. § £0302. The SAA requires
that railcars be equipped with automatic couplers that do
not need to be disengaged by workers positioned -
between cars. 49 U.S.C.S. § 21302(a)(1)(A). The SAA
occupies the entire field with respect to the requirements
for those safety devices covered under the SAA.

Transportation Law > Interstate Commerce > Federal
Preemption

[HN15] Although, on its face, the Commerce Clause,
U.S. Const. art. 1, § 8, cl. 3, only provides congressional
authority to regulate interstate commerce, the United
States Supreme Court has interpreted the clause to
prohibit the states from: unduly :nterfering with interstate
commerce absent congressional consent.

Constitutional Law > Congressional Duties & Powers >
Commerce ClauseTransportaiion Law > Iuterstate
Cominerce > Federal Preemption

[HN16] -When a statute has only indirect effects on
interstate commerce and regulates evenhandedly, the
United States Court of Appeals has examined whether
the state's interest is legitimate and whether the burden
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on interstate commerce clearly exceeds the local
benefits. To prevail, a plaintiff must demonstrate that the
“ state's regulations impede substantially the free flow of
commerce from state to state or that.there is need of
national uniformity that can only be regulated by the
" national government. '

COUNSEL: Maureen E. Mahoney, Latham & Watkins,
Washington, D.C., argued the cause for the plaintiffs-
appellants-cross-appellees and filed briefs; William S.
Carnell, Latham & Watkins, Washington, D.C., Carol A.
Harris, Union Pacific Railroad Company, San Francisco,
California, and Richard E. Weicher and Ward D.
Werner, The Burlington Northern & Santa Fe Railway
Company, Fort Worth, Texas, were on the briefs.

Patrick S. Berdge, Public Utilitiess Commission of the
State of California, San Francisco, California, argued the
cause for the defendanis-appellees-cross-appellants and
filed briefs; Gary M. Cohen and Ellen S. Levine, Public
. Utilities Commission of the State of California, San
Francisco, California, were on the briefs.

Lawrence M. Mann, Alper & Mann, Washington, D.C.,
argued the cause for the intervenors United
Transportation Union and Brotherhood of Locomotive
Engineers, and filed a brief.

Irene M. Solet, Attorney, Appellate Staff Civil Division,
Department of Justice, Washington, [**2] D.C,, argued
the cause for the amicus curiae, United States, and filed
. briefs; Kirk K. Van Tine, General Counsel, Rosalind A.
Knapp, Acting General Counsel, Paul Geier, Assistant
Attorney General Counsel, and Paul Smith, Senior Trial
Attorney, Department of Transportation, Washington,
D.C., S. Mark Lindsey, Chief Counsel, Daniel C. Smith,
Assistant Chief Counsel, and Colleen Brennan, Trial
Attorney, Federal Railroad Administration, Washington,
D.C., and Robert D. McCallum, Jr., Assistant Attorney
General, Stuart E. Schiffer, Acting Assistant Attorney
_ General, Robert S, Mueller, ITI, United States Attorney,
David W. Shapiro, United States Attorney, and Douglas
Letter, Attorney, Appellate Staff Civil Division,
Department of Justice, Washington, D.C., were on the
briefs.

JUDGES: Before: William C. Canby, Jr., Diarmuid F.
O'Scannlain, and William A. Fletcher, Circuit Judges.
Opinion by Judge O'Scannlain.

OPINIONBY: Diarmuid F. O'Scannlain

OPINION: [*855] O'SCANNLAIN, Circuit Judge: .

We must decide whether California's regulations
governing railroad track standards and internal railroad

rules, which were adopted in response to train

"derailments. within the state, are preempted by federal

railroad safety [**3] laws or regulations.
I

On July 14, 1991, a train operated by the Southern
Pacific Transportation Company' derailed at the Cantara
Loop near Dunsmuir, -[*856] California and spilled
metam sodium into the Sacramento River, The metam
sodium killed fish and vegetation along the river for forty
miles and caused wide-spread health problems for area
residents. Two weeks later, a Scuthern Pacific train was
also involved in another toxic spill resuiting from a
derailment near Seacliff, California.

The California legislature responded to these
accidents by directing the California Public Utilities
Commission ("CPUC") to identify ™local safety hazards
on California's railways and t> adopt regulations "to
reduce the potential rail-road ha::ards” at those sites. Cal.
Pub. Util. Code § § 7711, 771.. CPUC was directed to
consider factors such as (1)-the severity of the grade and
curve, (2) the value of special skills of train operators in
negotiating such sites, (3) the alue of special railroad
equipment in negotiating the rail segment, (4) the types
of commodities transported on the segment, (5) the
hazard posed by the release of the commodity into the
environment, (6) the proximity of railroad activity [**4]
to human activity or sensitive environmental areas, and

-(7) the history of accidents at or near hazard sites. Id. §

7711(d), (@). :

CPUC was further directed to consider "establishing
special train operating standards. for trains operated over
railroad sites identified as posing a local safety hazard."
Id § 7712(c). Specifically, CPUC was required to
consider standards governing 'the length, weight, and
weight distribution" of trains and “"special training,
personnel and performance standards for operators of

* trains” that travel on the identified sites. Id § 7712(c),

(@.

In August 1991, CPUC ordered an investigation into
the Dunsmuir and Seacliff derailments. In December
1994, CPUC issued its decision regarding the derailment,
which found the Cantara Loop to be a "local safety
hazard." CPUC concluded that the derailment was
caused by track-train dynamics ("TTD") and the
configuration of the train cars. In this case, light empty
railcars were placed at the head-end of the train on a
severe grade and curve combination. Re S. Pac. Transp.
Co., 57 CPUC 2d 386, 400-01 (Nov. 22, 1994). The light
railcars were pulled off the inside radius of the Cantara
Loop [**5] by the heavier loaded railcars behind them
causing the train to derail. Id CPUC concluded that the
ratlroad "knew or should have known" of the likelihood
of derailment due to the unsate configuration. Jd The
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_ railroad, however, was not in violation of any FRA rules
or of its own internal TTD rules, and accordingly, no
disciplinary action was taken against it. Id. ar 404.

‘Following the California legislature's direction,
CPUC also issued an order in March 1992 instituting an’
investigation into all potential railroad safety hazards in
California. CPUC issued a final order in 1997 identifying
nineteen sites located in California mountains as local
safety hazards nl and adopting regulations governing
operations at thirteen of these sites. See Rulemaking on
" Comm'ns Own Motion to Provide for Mitigation of
Local Rail Safety Hazards within. California, 75 CPUC
2d 1, 120-43, available at 1997 WL 616304 (Sept. 3,
1997) (hereinafier "1997 CPUC Rulemaking"). CPUC's
order required the Railroads: (1) to cooperate in
developing performance-based standards for train
configuration based on TTD; (2) to develop standards for
dynamic braking [**6] systems; [*857] (3) to equip
trains with two-way end-of-train telemetry devices; (4) to
institute new training programs; (5) to install more hot
bearing trackside defect detectors; (6) to adopt
heightened standards for securing standing trains; (7) to
maintain current track sirength at one particular site; and
(8) not to discipline railroad employees who report
violations of the new regulation. 75 CPUC 2d ar 168-73.
According to CPUC, these rules were enacted "out of
sheer necessity to protect California's people, its
environment and its commerce against the disastrous
consequences of recent rail accidents and toxic spills."
Id at2,

nl . These nineteen sites encompass
approximately 4.2 of all the track in the state.
‘Rulemaking on Comm'ns Own Motion to Provide
for Mitigation of Local Rail Safety Hazards
within California, 75 CPUC 2d 1, 5, available at
1997 WL 616304 (Sept. 3, 1997 Cal. Pub. Uiil.
Comm'n).

On October 9, 1997, Union Pacific Railroad,
Southern Pacific Transportation Company, [**7] n2 and
Burlington Northern & Santa Fe Railway Company
(collectively "the Railroads™) sued to enjoin some of the
regulations contending that they were preempted by,
among other laws, the Federal Railroad Safety Act
("FRSA"), the Locomotive Boiler Inspection Act
("LBIA"), or the Safety Appliance Act ("SAA"), and that
they impermissibly burdened interstate commerce. The
United Transportation Union and Brotherhood of
Locomotive Engineers (collectively "the Umons")
intervened as party defendants. n3

n2 Since the case's inception Union Pacific
has acquired Southern acific. See Appellants’
Opening Brief at 3 n.1.

.n3 Several environmental groups, Friends of
the River, California fport-fishing Protection -
Alliance, Sacramento River Preservation Trust,
-and United Anglers, alsc collectively intervened
as party defendants in the district court. We
granted their motion to withdraw as parties and
thus they were not involved with this appeal.

The district court granted the Railroads' motion for a
preliminary injunction [**8] ir. part on November 26,
1997. We affirmed the grant >n September 4, 1998,
without resolving the merits of the underlying legal
challenges. See Union Pac. RR. v. Cal -Pub. Utils.
Comm'n, No. 97-17302, 1998 U.S. App. LEXIS 22118, at
*3 (9th Cir. Sept, 4, 1998).

On July 20, 2000, the district court, in a
memorandum and order that wer later amended, granted
both parties' motions for summery judgment in part. n4 -
The court concluded that the following CPUC rules were
preempted: nS (1) rule requring the Railroads to
cooperate in the development and implementation of
performance-based train make-up) standards for sites 1, 3,
4, 7,9, 12, 16, 22, 23, 26, 28, 29, and 31; n6 (2) rule
requiring the Railroads to obtain [*858] CPUC approval
prior to making changes to their own internal TTD rules;
and (3) rule requiring separate training program for train
make-up rules. Union Pac. RR. v. Cal. Pub. Utils.
Comm'n,, 109 F. Supp. 2d 1136, 1218-19 (N.D. Cal.

~ 2000). The court held the following CPUC rules were

not preempted: n7 (1) rule requiring the Rail-roads to
comply with their own train maie-up rules at sites 1, 3,
4,7,9, 12, 16, 22, 23, 26, 28, 27, 31; and (2) rule ["‘"‘9]
governing track standards at site 9, a ten-mile stretch of
track which includes the Cantara Loop, the site of the
1991 derailment. Id. ar 1219.

n4 In a previous decision, on December 14,
1998, the district court held that (1) Cal. Pubd.
Util. Code § 7672.5 ic not preempted by the
Hazardous  Materials  Transportation Act
("HMTA") or the FRSA. and that (2) Cal. Pub.
Util. Code § 7673(c) is preempted by the
HMTA. Union Pac. R.R. Co. v. Cal. Pub. Utils.
Comm., No. C97-3660, at 15 (N.D. Cal. Dec. 14,
1998) (order on motion for reconsideration). It

- also reconfirmed an earlier decision that Cal.
Pub. Util, Code § 7672 (b)-(c) is preempted by
the HMTA. Id. The parties did not appeal this
determination and do not challenge these rulings
here. ‘

ho13
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nS The district court also found the followmg

rules preempted, although CPUC did not appeal
this portion of the district court's ruling: (1) rule -

requiring that all trains operating over sites 6 and
25 utilize a two-way-end-of-train telemetry
device; (2) rule requiring the Railroads to
cooperate in the development and implementation
of new standards for dynamic brakes based on
total train braking performance criteria; and (3)
rule requiring implementation of state-approved
locomotive maintenance program. Union Pac.

R.R. v. Cal, Pub. Utils. Comm'n., 109 F. Supp. 2d .

1186, 1218-19 (N.D. Cal. 2000) [**10]

n6 The district court” amended its

memorandum and order on December 19, 2000.

Originally, the district court held that the CPUC
rules governing only 7 of the 13 sites were
preempted; the December 19 amendment
" concluded that the CPUC rule governing all 13
-sites was preempted.

n7 The district court also found that CPUC's
rule requiring that at least one hot bearing
trackside defect detector be installed at site 25
was not preempted. Union Pac. RR., 109 F.
Supp. 2d at 1219. The Railroads did not appeal
the district court's ruling on this issue.

After the district court amended its memorandum

and order on December 20, 2000, the Railroads filed a

timely notice of appeal. CPUC filed a motion for
reconsideration, which was denied on March 14, 2001.
Shortly thereafter, the CPUC filed its timely notice of
appeal. As amicus curiae, the United States of America,
on behalf of the U.S. Department of Transportation
("DOT") and the Federal Railroad Administration
("FRA") filed briefs supportmg the Railroads in part and
CPUC in part.

I
[HN1] The FRSA was passed in 1970 as a

supplement [**¥11] to the SAA and LBIA "to promote -

safety in every area of railroad operations and reduce
railroad-related accidents and incidents." 49 USC. §
20101; accord CSX Transp., Inc. v. Easterwood, 507
US. 658, 661, 123 L. Ed. 2d 387, 113 S. Ct. 1732 (1993).
The FRSA delegates to the Secretary of Transportation
the authority to "prescribe regulations and issue orders
for every area of railroad safety supplementing laws and
regulations in effect on October 16, 1970." n8 49 U S.C
§ 20103(a)

n§ [HN2] The Secretary of Transportation
has delegated authority to enact regulations
pertaining to rdilroad safety to the FRA. See
Mich. S. RR. Co. v. Cty of Kendallville, 251
F.3d 1152, 1154 (7th Cir. 2001) ("Regulations
[under the FRSA] are promulgated and enforced
by the Federal Railroad A dministration.").

[HN3] The FRSA provides that the rules regulating
railroad safety "shall be nationally uniform to the extent
practicable,” and expressly preempts [**12] state
authority to adopt safety rules, save for two exceptions.
Id § 20106, States are permitted to adopt railroad
regulations if the Secretary of Transportation has not
"prescribed a regulation or issued an order covering the
subject matter of the State requirement": Id
Alternatively, if the DOT ha:. "covered the subject
matter,

A State may adopt or cortinue in force an
additional or more stringent [aw,
regulation, or order related to railroad
safety or security vhen the law,
regulation, or order (1) is necessary to
eliminate or reduce an essentially local
safety . . . hazard; (2) is not incompatible
with a law, regulation, or order of the
United States Government; and (3) does
not unreasonably burden interstate
commerce.

Id. Both of these exceptions to preemption are at issue in
this appeal.

A

The Railroads first challeage the district court's
determination that CPUC's rule regarding track strength
for a ten-mile segment of track near Dunsmuir,
California ("Site 9") was not preempted, ie., they
contend that it was not an "essentially local safety_
hazard." The CPUC regulation [*859] at issue requires
the Railroads to maintain improvements they made to
[**13] the track strength, which are above minimum
federal levels, and to obtain CPUC approval for any
change. See 1997 CPUC Rulemakmg, supra, available at
1997 WL 616304.

There is no dispute that the FRA has issued
regulations covering track strength. See 49 C.F.R. pt. 213
(setting forth minimum federal track safety standards).
The Railroads' appeal centers on the FRSA's second
savings clause: whether the state may enforce a more

- stringent regulation than what is currently required under

federal law. As noted-above, to be valid, the regulation
must be "necessary to reduce or eliminate an essentially

Fo14
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local safety hazard," be compatible with federal law, and
not "unreasonably burden interstate commerce." 49
US.C. § 20106. -

The Railroads contend that the district court applied

- the wrong standard to determine what constitutes an

“essentially - local safety hazard." In arriving at its

definition, which CPUC and the Unions support, the

district court first concluded that the modifier
“essentially” was significant. Union Pac. RR, 109 F.
Supp. 2d at 1203. Instead of requiring a "uniquely” local
safely hazard, as the railroad [**14] industry had
- suggested during the drafting of the. FRSA, Congress
adopted the modifier “essentially," thus implying that it
need not be unique to that locale. Id. 1203-04. Moreover,
the district court noted that while national uniformity is
an important objective of the FRSA, railroad safety is the
primary concern. Id. at 1204.

The district court held that the combination of a 14
percent curve, the sharpest main line track curve in
California, and a steep grade n9 make Site 9 ripe for
danger. nl0 Id. at 1206. The grade-curve combination is
most hazardous on a bridge that crosses the Sacramento
River, the same river that was devastated by the 1991
derailment, and "the severity of the environmental risk
from future accidents [at this site] can only be described
as enormous." Id. The court held that although the grade-
curve combination may not be unique because there are
sharper curves in other mountainous states (e.g., a 16
percent curve in Colorado and a 14 percent curve in
Idaho), Site 9 was "essentially a local safety hazard"
because it "exhibited 'a combination of peculiar or
distinctive features or characteristics (including [**15)
environmental or demographic features) that are neither
typical nor common or otherwise 'state-wide' in nature,
and which create a safety hazard." Id.

n9 After the 1991 accident, the grade was
changed from 2.28 degrees to less than 1 percent.
Union Pac. RR., 109 F. Supp. 2d at 1206 n.26.
Since 1991, there have been no accidents at the
+ site,

n10 Trains derail here at "a rate eight times"
higher than that on the rest of this line." 7997

CPUC Rulemaking, supra, at 127, available at
1997 WL 616304. The chances for such a random
number of derailments at this site is "less than 1
in a trillion." Id. The Railroads do not dispute the
calculations, but argue that CPUC is looking at
the wrong data. The historical rate is no longer
accurate given the changes to the track structure
and the absence of derailments since 1991; CPUC
in issuing its orders considered only derailment
rates between 1976 and 1991. 75 CPUC 2d at 35

n.36. Because the methcdology used by CPUC
does not affect our ultimate conclusion, we need
not decide whether CP'JC's calculafions were
indeed faulty.

[**16]

The definition of an "essentially local safety hazard"
is a question of first impression n this circuit. While we
agree with the district court thal a hazard need [*860]
not be unique to be "essentially local,” n11 we do not
agree that the modifier "essentially" is as broad as the
district court reads it to be. Rather than relying solely on
the frequency with which a hazard occurs, as the district
court held, we conclude that the word "essentially"
requires us to inquire into the nature of the hazard itself
to determine whether it is the type of hazard that is
properly dealt with on a local level. See Burlington N, &
Santa Fe Ry. v. Doyle, 186 F.3d 790, 795 (7th Cir. 1999)
(Congtess intended the exception to apply to "safety
concerns of a local rather than national character.");
Webster's Third New Int'l Dictionary 777 (1986)
(defining "essentially,” in relevant part, as that which is
"fundamental"). Cf S. Pac. Co. v Arizona, 325 U.S, 761,
767, 89 L. Ed. 1915, 65 S. Ct. 1515 (1945) (stating in a
another context that "matters of local concern” are those,
"which, because of their number and diversity, may
never be adequately dealt with by Congress"). Thus,
[**17] the frequency of occurrence within the state,
while relevant, is not dispositive,

n11 The Railroads contend that the Supreme
Court's opinion in FEasterwood requires an
"essentially local safety 1azard" to be a hazard
unique to a locality. While the Court did note that
the state's common law of negligence is not an
"essentially local safety hazard" because it
"addresses all hazards caused by lack of due care,
not just those owing to unique local conditions,"
Easterwood, 507 US. at 675, the Railroads
overstate the importance of the Court's phrasing.
In context, the Court was stating the
uncontroversial notion that hazards which are
statewide are not local safety hazards, nothing
more. We decline to as:ribe to the Court the
intention to define precisely an "essentially local
safety hazard™ without any discussion.

Our sister circuits, which have plumbed the statutory
history of the FRSA, have come to a similar conclusion
and [HN4} have created a wokable definition of an
"essentially local safety [**18] hazard," defining it as
one which is not “"adequately encompassed within
national uniform standards.” See, e.g., Nat! Assn of
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Regulatory Util. Comm'rs v. Coleman, 542 F.2d 11, 14-
15 (3d Cir. 1976) ("The exception was designed instead
to enable the states to respond to local situations which
are not statewide in character and not capable of being
adequately encompassed within national uniform
standards."); Norfolk & W. Ry. v. Pub. Utils. Comm'n,
926 F.2d 567, 571 (6th Cir. 1991) ("The second
exception . . . permits state regulation only when local
situations are ‘'not capable of being adequately
encompassed within uniform national standards."); see
also, e.g., Burlington N. R. Co. v. State, 805 F. Supp.
1522, 1528 (D. Mont. 1992) (adopting definition from
Nat'l Ass'n of Regulatory Util. Comm'rs, 542 F.2d at 14-
15); Union Pac. R.R. v. Pub. Util. Comm'n, 723 F. Supp.
526, 530 (D. Or. 1989) ("PUCO's permanent regulations
do not address essentially local safety hazards because
the permanent regulations are statewide in character and
capable of being addressed adequately in uniform
national standards. [**19] "). Such definition provides
an accurate inquiry, and we adopt it.

2

Having determined the relevant test, we now turn to
whether the safety hazard at issue in this case is one that
is "essentially local." CPUC contends that Site 9 is a
local safety hazard because of the abnormally high
derailment rate at the site and its steep grade/sharp curve
combination. We conclude these factors are not
sufficiently local to fall within the “essentially local
safety hazard" exception.

First, the
unremarkable: all steep grades and sharp curves increase
the risk for derailment. See, e.g., Declaration of Scott M.
Dennis in [*861] Support of Plaintiffs' Motion for
Summary Judgment 6, 8-9 (Dec. 14, 1999) (noting that
heavy grade sites often have elevated derailment rates);

Fed. RR. Admin., U.S. Dep't of Transp., Report to
Senate Committee on Commerce, Science, and
Transportation and the House Committe¢ on Energy and
Commerce, Forward through the 90s: Selected Issues in
the Transportation by Rail of Hazardous Materials 6
(Sept. 1994) (hereinafter "FRA, Forward through the
90s") (acknowledging that "rail lines in difficult terrain,
which can have severe grades and curves, [**20] present
operating difficulties and dangers greater than rail lines
on relatively easy terrain" which can "cause potentially
dangerous derailments"). Because Site 9 contains the
highest steep grade/sharp curve combination in the state,
one would also. expect.that it would have a
correspondingly high historical derailment rate.

Moreover, although a high derailment rate may be
evidence of an existing hazard, it says nothing about the
nature of the hazard itself. Once the federal government
has covered the subject matter, as it has done here, states

high derailment rate is, itself,

have authority only over those hazards which are
"essentially local." The character of the grade/curve
combination at issue here does not meet the definition of
an "essentially local safety harard." There are many
curves - in the United States that share the same
characteristics as the one at issue here; there is nothing
"fundamentally” local about the steep grade/sharp curve
combination, See Supplemental Declaration of Gary P.
Wolf in Support of Plaintiffs' Motion for Summary .
Judgment and Opposition to Covater-Motion at 2-3 (Jan.
31, 2000) (stating that the rick of derailment from

- improper train make up at "the California sites is not

materially [**21] different frora the risks encountered
on curves in heavy - grade terrain throughout the
country"); Supplemental Declaration of Scott M. Dennis

-in Support of Plaintiffs' Motion for Summary Judgment

and Opposition to Counter-Motion, amd. exs. C & D
(identifying similar curves and grades throughout the
nation); see also Burlington N., 805 F. Supp. at 1528
("Certainly, 'mountain grades' are: not unique. They occur
in many places of Montana and throughout the: nation
and are not peculiar to a particu-ar locality."). The FRA
is aware of the particular dangers on steep grade/sharp
curve tracks and has adopted rzgulations covering the
track strength on these areas. If the FRA standards are
ineffective, they raise concerns for the numerous other
localities around the country that have similar
mountainous curves. The - federal government could
easily and adequately address such concerns. ni2

nl12 Qur conclusion that the track standards
at Site 9 raise an issue of national concern is
reinforced by two congressional hearings on the
Dunsmuir derailment in 1991, which culminated
in the adoption of legislstion that required DOT
to conduct "an assessment of regulations, rules,
orders, or standards that address rail operations or
procedures associated with carrying hazardous
materials on rights-of-way having significant
grades or high degrees of curvature." Rail Safety
Enforcement and Review Act § 16(4), Pub. L.
No. 102-365, 106 Stat. 972, 981 (1992); see also
FRA, Forward through the 90s, supra, at 5-6
(noting that the FRA will "launch formal
regulatory action" to prevent accidents such as
the Dunsmuir derailnent following the
completion of studies to review train make up
standards).

[**22]

CPUC and the Unions contend, however, that we
should look not only at thc danger, but at the
consequences of an accident as well. Once the risk of
severe environmental damage it considered, they aver,

[do16



06/11/2004 17:27 FAX

GIBSON KINERK LLP

Page9

346 F.3d 851, *; 2003'U.S. App. LEXIS 11887, **;
2003 Cal. Dally Op. Service 5179; 2003 Daily Journal DAR 6579

the hazard becomes "essentially local." The Railroads
and the United States dispute CPUC's argument and
contend that environmental consequences can be [*862]
considered only if related to the probability of accidents.

We decline to determine whether environmental
consequences can ever be considered in determining
whether a condition is an "essentially local safety
hazard" because in this case they clearly cannot be. As
the United States argues in its brief, considering
environmental consequences without looking to. the
hazard itself would allow a state to regulate the track
strength or any other potential concern in tunnels and on
bridges in every population center. This broad definition
would effectively prohibit the FRA from ever being able
to preempt state law, contrary to Congress's stated goal
- of uniformity in railroad safety to the extent practicable.
To preserve Congress's express intention, we thus
conclude that the external concerns must also be
fundamentally local in nature.

The [**23] external risk in this case is the chance of
severe environmental damage to the Sacramento River in
the event of a derailment. While undoubtedly the damage
is local in that the consequences of a derailment will
affect only those dependent upon the river, the risk is not

one that is fundamentally different from those of other

locales. Indeed, the Railroads note that more than 10,000
miles of track are adjacent to waterways in North
America: individuals dependent on their local waterway
in every case would be devastated should an accident
oceur.

Because the steep grade/sharp curve combination
can be adequately addressed by national standards, we
conclude that Site 9 fails to meet the FRSA's definition
of an "essentially local safety hazard." Accordingly, we
need not address whether the remaining savings clause
requirements are met.

B

The Railroads also challenge CPUC's regulations
governing its internal TTD rules. TTD is a general term
covering almost any subject that affects a train's ability to'
stay on the ftracks, including track geometry, speed
limits, and train handling techniques. CPUC's regulations
concentrate on one aspect of TTD: train configurations,
also known as train make-up. {**24] Train configuration
focuses on the order in which a train is assembled.
"Specifically, train make-up . . . involves placing cars in
a train such that they balance the forces within the train:
Here, relevant considerations include empty versus

loaded cars, short versus long cars, and the effects of ‘

terrain and curvature." Union Pac. RR., 109 F, Supp. 2d
at 1194 (ellipsis in ongmal) (intemmal quotation marks
and citation omitted).

_ Railroads could change ther

There are no federal train make-up rules; rather, the
Railroads' internal rules govern their trains'
configuration. For the purposes of this appeal, CPUC
imposes two relevant TTD train configuration rules. ni3
First, it requires Railroads to comply with their own
internal rules and provides civil penalties for violations
of those rules. 1997 CPUC Ruiemaking, supra, at 169,
avgilable at 1997 WL 616304. Second, it requires
Railroads to obtain approval before making any changes
to its internal TTD rules. /4. at app. A.1.

nl3 CPUC also requires the Railroads to
participate in developinz and in implementing
performance-based TTD rules. The Railroads did
not challenge the district court's holding that the
" ‘regulation was not preempted by the FRSA, The
Railroads did, however challenge the district
court's conclusion that the regulation violates-the
Commerce Clause. Discussion of this issue is
found in Part IV.A, infra.

[**25]
The district court concludec that CPUC's regulation

" providing for civil penalties [*863] for violations of the

Railroads' internal rules was not preempted by the. FRSA,
a decision ‘which the Railroads appeal. The court also .
held, however, that requiring CPUC approval before
internal rules was
preempted, a decision which CPUC appeals. These
arguments are addressed in turn.

1

The district court held that *he CPUC rule requiring
Railroads to comply with their o'¥n internal rules was not
"covered” by the FRSA because the FRA takes no
"compliance-related” action reliting to the information
provided by the Railroads. Under CPUC's regulation, if a
railroad failed to comply with its own TTD rule, it would
be subject to civil penalties, see Cal. Pub. Util. Code §
7724.5; under the FRA's regulations, however, a
violation of a railroad's TTD ru e does not result in any
penalty. The disagreement among the parties is whether
49 C.F.R pt. 217 "covers" the same "subject matter" as
CPUC's regulation. n14

nl4 CPUC argues that we have held that
Part 217 cannot preempt state law. This is not
entirely true. We have noted. that "because the
FRA neither approves ror adopts the railroad's
rules in any manner, th: rules do not have the
force of law and therefare cannot preempt [an
Oregon statute requiring. a locomotive to be
equipped with a certain audio device]." S. Pac.

Go17
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" Transp. Co. v. Pub. Util. Comm'n, 9 F.3d 807,
812 n.5 (9th Cir. 1993). In context, we merely

- held that the Railroads’ rules themselves had no

preemptive effect and thus the state could

institute operating rules above those required by »

the Railroads. Here, the state is seeking to
enforce compliance with -the Railroads' rules
themselves, a subject that the FRA: has arguably
addressed.

[**26]
" a

The Railroads contend that Parr 217 deals with the
risk of accidents attributable to noncompliance with
railroad operating rules, including the Railroads' TTD
rules, and the Railroads' efforts to ensure adherence to
their own safety regulations. The United States and
CPUC, on the other hand, contend that Parz 2J7 has a
"far different emphasis and scope" than the CPUC rules.
In the United States's view, Part 217 addresses all
internal operating rules, not just the TTD rules, and does
not mandate compliance with any of them; all the
Railroads must do is conduct and document regular
compliance testing and training.

Part 217 [HNS5] requires the Rallroads (1) to file
copies of their operating rules with the FRA, (2) to
conduct tests and inspections to determine compliance
with their operating rules, (3) to keep records of these
tests and inspections and to report annually to the FRA,
and (4) to train their employees periodically on their
operating rules. The FRA does not regulate the content

- of the Railroads' operating rules relevant to this appeal.
nl5 Although the Railroads' operating rules do include
TTD rules, no regulation specifically discusses the
Railroads' TTD rules, and, in.fact, [**27] no federal
regulation requires the Railroads to include TTD rules
within their operational rules.

nl5 The FRA does require minimum
operating rule standards relating to alcohol and
drug use. See 49 C.F.R. pis. 218, 219. .

Moreover, there is little doubt that the consequences
of Part 217 and CPUC's regulation are different. [HNé6]
Instead of fining a railroad for non-compliance with an
internal operating rule, the FRA files a deficiency, which
has no definitive adverse consequences. See Fed, R.R.
Admin., U.S. Dep't of Transp., Operating Practices
- Compllance Manual 4-5 (May 1998) (hereinafter "FRA,
Operating  Practices Compliance Manual") ("An
inspector cannot recommend a violation for civil
penalties against a railroad nor a railroad employee

"operating rules [**28]

[*864] for a violation of a railroad operating rule. It is
expected, however, that the -nspector would file a
deficiency . . . for such an observance.”). The FRA
Operating Manual only allows sanctions if a railroad
“fails to promote and requirc compliance with its

in the spirit intended by the
regulation.” Id. at 4-9, .

The FRA required training on the Railroads'
operating rules in part, howeve-, because it was aware
that safety is compromised vwhen Railroads fail to
comply with their own rules. The FRA noted,

Many accidents are attributable to a lack
of compliance with railroad operating
rules or a misinterpretation of their
intended application. 1f a company's
employees have a better understanding of
the ‘existing rules, even with their
shortcomings, the chances for
noncompliance  or  misinterpretation
should be reduced.  Therefore, each
railroad would be requir=d to conduct an
approved program of inst-uction. .

Id see also FRA Operating Practices Compliance
Manual, supra, at 4-5 ("Clearly when compliance
effectiveness erodes, the accident/incident risk and rate
increase. Given this circumstance, examination has
found that, in these cases, the inent and requirements of
the regulation have been compromised.”). n16 [HN7] In

. promulgating Part 217, the FR:\ thus noted that it had

two purposes: (1) to collect information necessary for the
"formulation of uniform operating rules," and (2) to
inform the Railroads' employees [**29] of the "meaning
and application of the company's operating rules" so as
to reduce non-compliance with the Railroads' operating
tules. 38 Fed. Reg. 12,617 (1973, .

nl6é The FRA has al:o explicitly adopted the
position that Part 217 erforces compliance with
the Railroads' operating rules in other contexts.
For example, when addressing human factors in
railroad safety, the FRA stated that Part 217
requires the Railroads tc "conduct programs of
instruction, operational tests and. inspections to
enforce compliance with their own safety rules."
43 Fed' Reg. 10,588 ('978); see also Safety
Directive 97-1, 62 Fec. Reg. 35,330 (1997)
(statmg that one of the objectives of Part 217 is to
"improve - employee cormpliance with railroad
operating rules."),

Here, the parties' argument:. concern whether such
secondary purpose is sufficient 10 cover the regulations

[@o1s
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at issue: we are asked to decide whether mandating
training fo increase compliance with the Railroads'
internal operating rules [**30] "covers" a different
subject matter from CPUC's regulation, which mandates
compliance with the Railroads' internal TTD rules
through cwnI penalties.

b
[HIN8] The standard for "covering" under the FRSA
is "not . . . easy.” nl7 S. Pac. Transp. Co. v. Pub. Util.

Commn, 9 F.3d 807, 812 (9th Cir. 1993) As the
Supreme Court has explained,

to prevail on the claim that the regulations
have pre-emptive effect, petitioner must
establish more than that they [*865]
"touch upon" or "relate to" that subject
matter, for "covering" is a more restrictive
term which indicates that pre-emption will
lie only if the federal regulations
substantially subsume the subject matter
of the relevant state law. The term
"covering" is in turn employed within a
_provision that displays considerable
solicitude for state law in that its express
pre-emption clause is both prefaced and
succeeded by express saving clauses.

CSX Transp., Inc. v. Easterwood, 507 U.S. 658, 664-65,
123 L. Ed 2d 387, 113 §. Ct. 1732 (1993) (citations
omitted) (emphasis added). In accordance  with
Easterwood, Part 217 must do more than "relate to" to
CPUC's regulation, it must "substantidlly subsume"
[*"‘31] the same subject matter.
"unintended encroachment on the authority of the states,"
we must proceed cautiously. Mich. S. RR. v. City of
Kendallville, 251 F.3d 1152, 1153 (7th Cir. 2001) (citing
Easterwood, 507 U.S. at 664).

n17 The Railroads argue that United States v.
Locke, 529 U.S. 89, 108, 146 L. Ed. 2d 69, 120 S,
Ct. 1135 (2000) instructs us that where there is a
“history of significant federal presence" there is
no "presumption against preemptlon " The
Railroads contend that railroad safety is one such
area, and therefore we should not be reluctant to
find pteemptlon Their argument is not
convincing. See CSX Transp., Inc. v. City of
Plymouth, 283 F.3d 812, 817 (6th Cir. 2002).
First, the Court's “presumption against
preemption” was a product of statutory
interpretation. Easterwood, 507 US. ar 664.
Second, FRSA was only enacted in 1970, Prior to
that time raifroad safety was largely regulated by
the states. This is much different from the

To avoid the

maritime law at issue in Locke, which has been
almost exclusively federally regulated since the
Founding. Locke, 529 U.5. at 99.

[¥*32]

Both parties, the United States, and the Unions rely
on Easterwood in arguing their case for and against
preemption. In Easterwood, th: Court considered the
preemptive effect of federal regulations on state
negligence law. There, the widow of a man killed at a
railroad crossing had brought a ‘wrongful death diversity
action against the railroad for negligence under Georgia
law in failing to maintain adequate warning devices at
the crossing and for operating tie train at an excessive
speed.

The Court first addressed whether state law
regarding adequate warning devices was preempted by
federal regulations. The Court roted that 23 C.F.R pt.
924, which requires the state to vake certain steps before
receiving federal funding for t-ain crossings, and the
FHWA's Manual on Uniform Treffic Control Devices for

- Streets and Highways, which tets forth standards for

traffic control devices, "but not a legal requirement for
installation,” did not cover the subject matter of state
negligence law. 507 US. at 668-69. Rather than
preempting state law, these regulations establish the
"general terms of the bargain bstween the Federal and
State Governments" and allocaie responsibility [**33]
betwéen the different actors. Id. ¢1667.

The Court: stated, however,- that 23 CFR §
646.214(b)(3) and (4}, which rejuire the installation of
certain warning devices at a crossing or FHWA approval
if federal funds participate in the installation at a
crossing, preempt all state negligence claims regardmg
the adequacy of the safety requi-ements at the crossing.
Id. at 670; see also Norfolk S. Rv. v. Shanklin, 529 U.S.
344, 352, 146 L. Ed. 2d 374, '20 S. Ct. 1467 (2000)
(holding that any installation periormed pursuant to these
sections preempts state law as to the adequacy of the
safety requirements). In that particular case, the Court
held that while the federal govarnment installed some
new circuitry at the crossing at issue and gates at all the -
adjacent crossings, the final plars for the crossing were
shelved when the city refused to approve construction for
a traffic island needed for full installation. Easterwood,
507 US. at 671-72. According to the Court, the

preliminary steps the federal government participated in

were insufficient to "cover" the subject matter of safety
requirements. [**34] Id. at 672.

We consider the Court's instruction on this point

helpful. Like Part 924, [HN9) Part 217 does not require

the Railroads to comply with an regulations, but rather
sets the stage for further ru emaking. The federal
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government determined that, as an initial matter, it wouid
test compliance with the railroads' operatmg rules.
Although it [*866] took initial steps in determining
whether a railroad should be penalized for a violation of
its own rule, it never penalized negligent compliance.

The Railroads, however, point to the Court's
discussion of Easterwood's second claim: whether state
negligence law as applied to unsafe operating speeds was
preempted. In addressing this claim, the Court concluded
that 49 CF.R § 213.9(a), which sets the maximum
allowable operating speeds for all trains, "covered" the
claim of negligence based on unsafe operating speeds.
Id. ar 674-75. The Court noted that although the FRA's
speed regulations were primarily concerned with
derailment risks, not safe grade crossings, they were

enacted only after track condition hazards were taken

into account, and thus preempted a state negligence
claim for [**35] traveling at an unsafe speed. Id. The

Railroads argue that the secondary purpose of Part 217

similarly covers CPUC's regulation.

Here, although the FRA may have had the same
purpose in mind as CPUC, the FRA failed to "cover" the
actual subject matter: the FRA was aware that dangers
existed, but it chose to test compliance rates rather than
seek to mandate compliance with any particular rule.
This is insufficient to preempt CPUC's regulation. Id. ar
675 ("Section [20106) does not . . . call for an inquiry
into the Secretary's purposes, but instead directs the
courts to determine whether regulations have been
adopted that in fact cover the subject matter of train
speed."); Burlington N. RR. v. Montana, 880 F.2d 1104,
1106 (9th Cir. 1989) (holding that the state cannot

“regulate train safety problems that the FRA has already
addressed").

Furthermore, the  FRA's determination that its
regulations do not substantially subsume the subject
matter of CPUC's regulation deserves some deference in
this instance. As we have noted, [HN10] "an agency's
interpretation of the preemptive effect of its regulations
is entitled to deference where Congress has delegated
[**36} authorlty to the agency, the agency's
mterpretatlon is not contrary to a statute, and" agency
expertise is important to determining preemption." Indus.
Truck Ass'n v. Henry, 125 F.3d 1305, 1311 (9th Cir.

1997); accord United States v. Mead Corp., 533 US. "

218, 234-35, 150 L. Ed. 2d 292, 121 S. Ct. 2164 (2001),
The United States argues that the Railroads'
interpretation of Part 217 would handcuff the agency.
The agency would be forced either to adopt regulations
before collecting all of the relevant data or to forgo

‘regulating at all. It ‘would no longer be able to take a -

piecemeal approach to regulating, where, as here, it
contends that it chose to test compliance rates rather than
mandate compliance. Certainly this is a situation where

at least the FRA's determinatior: is entitled to deference
to the extent that its interpretation has the "power to
persuade." Skidmore v. Swift & Co., 323 U.S. 134, 140,
89 L. Ed 124, 65 S. Ct. 161 (1 344), accord Mead, 533
U.S. at 235.

Even if Part 217 could arguably be interpreted to
cover the same subject matter, the agency's
determination- is persuasive. The agency has narrowly
interpreted [**37] the preempt.ve scope of the FRSA,
and has concluded that because Part 217 explicitly
covers training programs, and does not coerce the
Railroads to comply, Part 217 does not cover the same
subject matter as CPUC's reguletion. This interpretation
is consistent with the Supreme ‘Court's requirement that
the federal regulation do more t1an merely relate to the
subject matter at hand; rather. it must “substantially

_subsume" the matter.

[*867] The FRA's interpretation does not "too
finely slice[ ] the subject matter of the . . . regulations."
Doyle, 186 F.3d at 801. Under the distinction the FRA
creates, it retains its dbility to demand uniformity in
railroad safety and may expressly preempt the state
regulation by taking non-compl:ance action against the
Railroads in-any manner it chooses. Until the FRA
chooses to do so, however, we conclude that Part 277

" does not cover the same subject ratter as CPUC's.-rule.

2

CPUC appeals the district court's determination that
the Railroads' internal TTD rules were “"covered" by
FRA regulations. n18 The distric: court held that CPUC's
regulation was preempted becatse "it would be totally
inconsistent [for the FRA] to defer to the railroads [**38)
regarding the content of their rules, but then require that
the rules, or modifications thereto, be subject to
‘approval' by the different states." Union Pac. R.R., 109
F. Supp. 2d at 1196. The Railroads agree with the court
and contend that Part 217 already addresses the “safety
concern” that CPUC wishes to regulate: whether
Railroads. should be able to change their own TTD
operating rules without prior approval.

n18 The district cour: also concluded that the
regulation was not valid vnder the second savings
clause because it was not necessary to reduce an
essentially local safety hazard. The parties do not
appeal this determination.

To decide this issue, we must once again look to
whether 49 C.F.R. pt. 217 covers the state regulations at
issue. As noted above, [HN11] .19 C.F.R. §.§ 217.7-.11
requires the Railroads (1) to file opies of their operating
rules with the FRA, (2) to conduct tests and inspections
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to determine compliance with their operating rules, (3) to

"keep records [**39] of these tests and inspections and to
report annually to the FRA, and (4) to ftrain their
employees periodically on their operating rules. Part-217
does not require federal approval of any changes to the
rules.

The guestion is whether the FRA, by not requiring
federal approval of the Railroads' operating rules,
"substantially subsumed" the subject matter. It is clear
- that Part 217 seeks to gather information regarding the
Railroads' rules and requires training to ensure
compliance with them. n19 I is much less pellucid,
however, that it "covers" the subject of govemment
approval.

n19 No one contends that the substance of
the Railroads' rules cover the- subject matter.
Clearly, the FRA, not the Railroads, must "cover”
CPUC's regulations. See S. Pac., 9 F.-3d at 812
nS.

The Railroads cite to the FRA's explicit rejection of
prior state approval for training programs because such a
requirement would "seriously impair rail management's
flexibility to amend [its] programs in light of changing
[**40] operating conditions.” 39 Fed. Reg. 41,176. But
there is no evidence that the FRA applied the same
reasoning to the Railroads' internal operating rules. There
was simply no need for the FRA to have considered
whether approval of operating rules was appropriate.. In
fact, the FRA explicitly noted that it was not addressing
the content of the Railroads' rules, but rather reserved
that issue for future rulemaking. See 38 Fed. Reg. 12,617
("The information to be gained through the
implementation of these requirements is considered
necessary to the formulation of uniform operating
rules."); see also FRA, Forward Through the 90s, supra,
at 84 (noting that the FRA did not expect to begin
formally regulating TTD rules until at least 1996).

[*868] Because the FRA merely deferred making a
rule, rather than determining that no regulation was
necessary, the state can legitimately seek to fill this gap.
See Tyirell v. Norfolk S. Ry. Co., 248 F.3d 517, 525 (6th
Cir. 2001) ("No evidence in this case demonstrates that
the FRA considered track clearance requirements and
explicitly decided that no regulation in the area was
necessary."); Doyle, 186 F.3d at 802; [**41] Mo. Pac.
RR. v. RR Comm'n, 833 F.2d 570," 575-76 (5th Cir.
1987). Without evidence of a decision that no FRA
regulation was needed in this area, we must conclude
that CPUC's regulation is not preempted. We must
therefore reverse the district court's determination and

remand for proceedings on comrrerce clause grounds not
inconsistent with this opinion.

C

CPUC also appeals the district court's determination
that its training regulations are preempted by federal law.
CPUC's training regulations require the Railroads to
administer train configuration tests to all "employees
who perform service" at the thirteen sites at issue to
ensure the Railroads’' own opersting rules are cotrectly
applied. 1997 CPUC Rulemaking, supra, at app. A.2,
available at 1997 WL 616304. CPUC does not dispute
that the federal regulations rejuire the Railroads to
conduct some training, but instead insists that the current
training is not adequate. It contends that railroad
employees needed better training, "especially at rail

" segments which have historicall:/ high accident rates or -

particularly demanding operational characteristics." Id. ar
81, Because the federal regulations [**42] do not
regulate the content of the Rail-oads' training program
and randomly test employees, CPUC argues that its:
regulation has not been covered ty the FRA.

. This argument is unpersuasive. It is clear that
[HN12] the federal training regu-ations do "substantially
subsume" the subject of erployee training. See
Easterwood, 507 U.S. ar 664. T "ensure" that railroad
employees understand the Rairoads operating rules,
section 217.1 states, "each railroud . . . shall perlodxcally

-instruct each [ ] employee on the meaning and

application of the railroad's opersting rules in accordance
with a written program. . . ." Szction 240.123 requires
specific training regarding continuing education for
certified locomotive enginecrs. While CPUC's
regulations are more specific and stringent than the
federal government's, they both nandate training on the
Railroads' own internal- operating rules for the same
safety concerns, Cf Burlingion N. R.R., 880 F.2d at
1106; Doyle, 186 F.3d at 801-72. We agree with the
district court that CPUC's regulation is preempted by the
FRSA.

I

To the extent that the FRSA did not preempt
CPUC's regulations mandating compliance [**43] with

“the Railroads' internal operating rules, the Railroads

contend that the regulation is preempted by the LBIA
and the SAA because CPUC asserts jurisdiction over the
Railroads' selection of locomotives and couplers.
Because we concluded that the FRSA did not-preempt
CPUC's imposition of civil penalties against ' the
Railroads for failing to follow their own internal
operating rules, we must address ~he Railroads' claims.

A

@021
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The Railroads' TTD rules restrict the size. and
number of locomotives that can haul freight over certain
routes. The Railroads argue that CPUC, by adopting the
Railroads' internal rules, has asserted jurisdiction to
enforce locomotive decisions: [*869] if the railroad
chooses a locomotive that does not comply with-its own
rules, it is subject to fines.

[HN13]' The LBIA prohibits Railroads from using a
locomotivé unless "the locomotive or tender and its parts
and appurtenances .-,
operate without unnecessary danger of personal injury."
49 US.C. § 20701, The Supreme Court has held that this
statute "occupies the field" regarding "the design, the
construction and the material of every part of the
locomotive and tender [**44] and of all appurtenances.”
Napier v. Atl. Coast Line RR.; 272 US. 605, 613, 611,
71 L. Ed. 432,47 S. Ct. 207 (1926); see also Marshall v.
Burlington N., Inc., 720 F.2d 1149, 1152 (9th Cir. 1983).
We have interpreted this mandate as occupying the field
of locomotive equipment, but not locomotive use. As we
noted in Southern Pacific,

The Supreme Court's decision in Napier
describes the LBIA as regulating the
'design, the construction and the material'
of every part of the locomotive, but does
not mention the use of locomotive parts.
Because the Oregon law neither limits nor
expands the type of equipment with which
locomotives are required to be equipped,
it neither interferes with the goals of the
LBIA nor substantially interferes with its
implementation.

S. Pac., 9 F.3d at 811 (emphasis in original).

Here, like the regulation at issue in Southern Pacific,
CPUC's regulation neither "limits nor expands the type
of . equipment”; rather, it merely requires that the
Railroads follow its own regulations regarding the
number or order of locomotives, i.¢., regulates the use of
locomotives. Accordingly, [**45] CPUC's regulation is
not preempted by the LBIA.

B.

The Railroads' internal operating rules require
employees to limit the weight of trailing tonnage behind
different kinds of couplers, as recommended by the
manufacturers. The rules restrict trains to trailing a
maximum weight of 5400 tons behind a "Standard"
"coupler and to a greater maximum trailing tonnage,
8500, behind "High Strength" couplers. If the Railroads
entrain too much tonnage behind either coupler, at
designated sites, they may be subjected to fines under
CPUC's regulations.

. are in proper condition and safe to -

[HN14] The SAA requires rail cars to be equipped
with enumerated safety featires, such as certain types of
couplers, brakes, running boards, and hand-holds. 49
US.C. § 20302. Relevant to this appeal, the SAA
requires that railcars be equipped with automatic
couplers that do not need to be disengaged by workers
positioned between cars. Id. § 23302(a)(1)(4). The SAA
occupies the entire field with respect to the requirements -
for those safety devices covered under the Act. Gilvary v.
Cuyahoga Valley Ry., 292 U.S 57, 60-61, 78 L. Ed
1123, 54 8. Ct 573 (1934) "So far as the safety
equipment of such vehicles is [“*46] concerned, these
acts operate to -exclude stae regulation whether
consistent, complementary, additional, or otherwise.");
Jordan v. S. Ry., 970 F.2d 1350, 1354 (4th Cir. 1992);

" seealso S. Ry. v. R.R. Comm'n, 236 U.S. 439, 447, 59 L.

Ed. 661, 35 S. Ct. 304 (1915). Thus, both parties agree
that if CPUC's TTD rules regulate the use of couplers,
then the regulation is preempted.

The Railroads and the United States argue that the
CPUC regulation impermissiblv regulates the use of
couplers. CPUC counters that its rule solely regulates
railcar placement because couplers are part of the car and
cannot be. interchanged. The only discretion for the
employee is car placement, i.e., train configuration. A car
[*870]) with a standard coupler may have to be
configured in the rear of the train so that there is less
trailing tonnage behind it, but in its view, the regulation
of the configuration does no: regulate the use of
couplers.

CPUC's argument is not persuasive. While the car
may have to be moved in its entirety to the rear of the
train, it is the coupler that requres the reconfiguration.
Under CPUC's regulation, if ihe trailing tonnage is
greater than 5400 tons, [**47] ¢tandard couplers cannot
be used. This is an additional safi:ty regulation on the use
of couplers and is therefore preempted by the SAA. See
Gilvary, 292 U.S. at 60-61; Jordan, 970 F.2d at 1354,
We must remand to the district court to determine

~whether CPUC may enforce the Railroads' remaining

TTD rules in the absence of the coupler restrictions. n20

120 We are essential y in agreement with the
district court on this issue. The district court held,
"To the extent . . . that ths CPUC would interpret
its rules to require the railroads to use high
strength couplers when exceeding certain
maximum trailing tonnege, such couplers are
among the safety appliances covered by the SAA,
and thus such a requirement would be preempted
by that statute." Union Pcc. R.R., 109 F. Supp. 2d
at 1208 n.28. The court concluded, however, that
CPUC's regulations did :10t necessarily regulate



0671172004 17:30 FAX

- 346 F.3d 851, *; 2003 U.S, App. LEXIS 11887, **;

GIBSON KINERK LLP

Page 15

2003 Cal. Daily Op. Service 5179; 2003 Daily Journal DAR 6579

the use of couplers and thus any challenge is
premature. Id. at 1213. :

We disagree with the district couit on this
last point. CPUC has reserved the right to levy
civil penalties against the Railroads for failing to
comply with their internal TTD rules, part of
which regulate the use of couplers. See 1997
CPUC Rulemaking, supra, at 169, available at
1997 WL 616304. Because any fine levied against
the Railroads for failing to comply with their
‘internal rules regarding couplers must fail, the
Railroads' argument is reviewable. See Freedom
to Travel Campaign v. Newcomb, 82 F.3d 1431,
1434-36 (9th Cir. 1996).

[* *48]

v

The Railroads further contend that some of CPUC's
regulations, which are not preempted by federal law, run
afoul of the Commerce Clause. U.S. Const, art. 1, § 8,
cl. 3. [HN15] Although, on its face, the Commerce

Clause only provides congressional authority to regulate
interstate commerce, the Supreme Court has interpreted

the clause to prohibit the states from unduly interfering -

with interstate commerce absent congressional consent.
See, e.g., Raymond Motor Transp., Inc. v. Rice, 434 U.S.
429, 441, 54 L. Ed. 2d 664, 98 S. Ct. 787 (1978); Pike v.
Bruce Church, Inc., 397 U.S. 137, 142, 25 L, Ed. 2d 174,
. 90 S. Ct. 844 (1970); see also S. Pac. Co:, 325 U.S. at
766-67.

The Railroads argue that.the indirect effects of
CPUC's regulations will burderi interstate. commerce,

The CPUC regulations are afforded a presumption of

constitutionality, Burlington N.R. Co. v. Department of
Public Service Regulation, 763 F.2d 1106, 1114, and the
Railroads must meet this rather stringent test: [HN16]
"When [ ] a statute has only indirect effects on interstate
commerce and regulates evenhandedly, we have
examined whether the State's interest is legitimate and
whether the burden on interstate [**49] commerce
clearly . éxceeds the local benefits." Brown-Forman
. Distillers Corp. v. N.Y. State Liquor Auth., 476 U.S. 573,

579, 90 L. Ed. 2d 552, 106 S. Ct. 2080 (1986); accord
Pike, 397 U.S. at 142. To prevail, the Railroads must
" demonstrate that CPUC's regulations " ‘impede
substantially the free flow of commerce from state to
state’ or that train configuration, 'because of the need of
national uniformity' can only be regulated by the national
government." Burlington N. R. Co. v. Dep't of Pub. Serv.

Reg., 763 F.2d 1106, 1114 (9th Cir. 1985); see also sze

397 US. dat 142.

A

The district court concluded that CPUC's rule
requiring the Railroads to [*371] cooperate in the
development and the- implemertation of performance-
based train make-up standards was not preempted by the
FRSA, the LBIA, or the SAA, >ut would constitute an
undue burden on interstate commerce. Initially, the
district court held that such rule violated the Commerce
Clause for seven of the 13 designated sites, but later -
amended its judgment to hold that the rule, in its entirety,
impermissibly burdened interstste commerce at all 13
sites.

Performance-based [**50] standards are different
than from make-up rules. Performance-based standards
provide an underlying general mathematical formula for
safety, which can be applied to any given train location

to determine whether that configuration was safe. Train

make-up rules, on the other iand, are a listing of
acceptable individual technical p-ovisions for the train at
each location. According to CPUC, a performance-based

standard would allow the Railrozds to apply one formula

that ensures a number of different conﬁguratlons are safe
at all the locations.

Because' the Railroads alreedy have train make-up
rules, the CPUC contends thet the development of

" performance-based standards, which all agree are easier

to apply, would not substantially burden interstate
commerce. This regulation, however, does not merely
adopt the Railroads' own rules. Instead, it requires the
Railroads to develop and implement new standards,
subject to CPUC approval. n21

N21 In relevant part, the regulation states,

1. Railroads shall cooperate and
work with Staff and any other
interested parties, to develop and
implement, subject to Commission
approval, performance-based
standards for trai1 configurations
based on current track-train
dynamics principles, and
administrative  procedures  for
modifying the performance-based
standards and ths rules derived
from those standaids.

3. If no consersus is reached
between Staff and the Railroads
regarding the implementation of
administrative procedures and
performance-base«l standards for

do023



0671172004 17:30 FAX

346 F.3d 851, *; 2003 U.S. App. LEXIS 11887, **;

GIBSON KINERK LLP

Page 16

2003 Cal. Daily Op. Service 5179; 2003 Daily Journal DAR 6579

train configurations within 90 days
from the effective date of this
decision, Staff shall nevertheless

submit -for ‘the Commission's
consideration proposed
administrative procedures and

performance-based standards for
. track-train dynamics based on up-

to-date  track-train  dynamics

principles. '

1 997 CPUC Rulematking, supra, at 168, available
at 1997 WL 616304.

[**51]

While CPUC does not regulate conduct outside of
California, the extra-territorial effect of its regulation is
undisputed. Both parties concede that trains are not
reconfigured during transit, so, for example, a train
leaving Nebraska and traveling to Los Angeles would be
initially configured so as to meet the most stringent
standards on its trip. Thus, any rule regarding the make-
up of a train” will have extra-territorial effects in a
number of different states. While the extra-territorial
effects of only one state regulatory regime are relatively
minor, if California-can require the Railroads to develop
and to implement performance-based standards, so can
every other state, and there is no guarantee that the
standards will be similar. The effect of such a patch-
work regulatory scheme would be immense. See Mic#. S.
RR Co., 251 F.3d ar 1155. As the district court found,
because there is no -universal standard, "subjecting
plaintiffs to the extensive amount of inconsistent state
regulation California's rule would necessarily permit,
would undermine the need for substantial uniformity in
this area and interfere with interstate commerce." Union
Pac. RR, 109 F. Supp. 2d at 1217. [**52]

Importantly, CPUC does not contend that
performance-based standards are safer than the
Railroads' train make-up rules; it contends only that the
standards [*872] will be easier to apply and to comply
with. Indeed, CPUC argues that it will merely mirror the
Railroads' rules. The interest in easing the administrative
burden of applying the Railroads' more technical rules
pales in comparison to the burden of requiring
potentially conflicting state standards. Under Supreme
Court precedent, such extra-territorial burden is
constitutionally infirm. See Raymond Motor Transp., 434
US. at 445-46; 8. Pac. Co., 325 U.S. at 775; see also

Healy v. Beer Inst, 491 U.S. 324, 336, 105 L. Ed. 2d

275, 109 S. Ct 2491 (1989). We conclude that the
Railroads have demonstrated that CPUC's rule, requiring
the development and implementation of performance-
based rules, is "clearly excessive in relation to the

putative local benefits," see Pike, 397 U-S. at 142, and

- we must affirm the district court': judgment on this issue,

n22

n22 CPUC argues this claim is not ripe
because no standards ar¢ issued. This argument
fails because it is clear that any standard required
would  impermissibly  burden interstate
commerce. See supra, note 20,

[**53]
B

Having failed to convince us.that the FRSA, the
LBIA, and the SAA do not preempt CPUC's imposition
of civil fines for violating their own train make-up rules
in full, the Railroads argue tiat' CPUC's regulation
impermissibly burdens interstste commerce: n23 if
California could fine them for failing to comply with
their own rules, then so could -every state. The Railroads
contend that this regulation piaces an impérmissible
burden upon them because the state has only a minimal
interest; there is no showing that safety would be
increased by mandating compliance with its own TTD
rules. Moreover, trains rarely derail because of train
configuration: according to the F.ailroads, California has
had only 12 derailments between 1987 and 1997 due to
improper train configuration.

n23 CPUC and the Jnions contend that we
should not conduct an Commerce Clause analysis
if we determine that the rsgulation is not covered
by federal law because the FRSA has displaced
the Commerce Clause in this field. While
Congress may displace the Commerce Clause to
allow unfettered state -egulation, it must be
"unmistakably clear" in its intention to do so.
South-Central Timber Lev., Inc. v. Wunnicke,
467 US. 82, 91,81 L. Ea. 2d 71, 104 §. Ct. 2237
(1984). Here, Congress was not unmistakably
clear and in fact stated 'hat national uniformity
was one of FRSA's staied goals. 49 US.C. §
20106. Their argument is thus without merit.

[**54]

It is undisputed, however, that if the trains are
configured according to the Railroads' present TTD rules
that the risk of derailment is cecreased. Certainly the
state has a legitimate and very strong interest in
preventing train derailments so as to protect the safety
and. welfare of its citizens and the environment, By
ensuring compliance with the Railroads' rules, the state's

@024
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‘legitimate interest in' decreasing train derailments, even
minimally, is furthered.

. ‘The corresponding burden on. the Railroads “is
relatively low. Presumably, the Railroads follow their
own rules during all transports, so the enforcement of

these rules should add little, if any, extra burden..

Importantly, there is also no danger to the goal of
national uniformity: CPUC adopts the Railroads' own
internal rules and the Railroads themselves are .the
masters of such rules. As the district court noted, any
confusion regarding the application of rules between
neighboring states can be clarified by the Railroads. In

fact, the Railroads could eliminate their TTD rules .

entircly if they so choose. Thus, the burden on the
Railroads is only as extensive as the Railroads
themselves make it..

[*873] Because the burden on the Railroads [**55]
is minor and the regulation does not interfere with the

" goal of national uniformity, CPUC's regulation does not

impermissibly burden interssate commerce. See

Burlington N., 763 F.2d at 1114.
A"

For the foregoing reasons, the district court's
judgment is AFFIRMED IN PART, REVERSED IN

- PART, and REMANDED. n24

- n24 Each party shal: bear its own costs on .
appeal. See Fed. R App. I'. 39(aj(4).

Ao25
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‘Nos. 98-4057, 98-4149, 98-4166
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186 F.3d 790; 1999 U.S. App. LEXIS 17022
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PRIOR HISTORY: [**1] Appeals from the United
States District Court for the Eastern District of
Wisconsin. No. 97 C 1382. I.P. Stadtmueller, Chief
Judge.

DISPOSITION: AFFIRMED IN PART and
REVERSED IN PART.

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiffs, four railroads
that operated in Wisconsin, appealed from a ruling of the
United States District Court for the Eastern District of
Wisconsin, ‘which upheld a law enforced by appellees
state and county officials requiring train crews to consist
of at least two persons. The court also held that federal
law did not preempt the statute in question.

OVERVIEW: Plaintiffs, four railroads that operated in
Wisconsin, sued the Wisconsin attorney general and
three county district attorneys, defendants, seeking a
declaration that a Wisconsin law requiring train crews to
consist of at least two persons and alse requiring crew
members to have certain qualifications was preempted by
federal regulations. The United Transportation Union,
which represented nearly all unionized trainmen in the
United States, intervened as a defendant, The lower held
that the parts of the statute requiring certain
qualifications for engineers and train crew members were

- Transportation Law > Rai’

preempted, but held that the pait requiring two-person
crews was not. Plaintiffs appealed the ruling regarding
two-person train crews. On appeal, the court held that
federal regulations approved the iise of one-person crews
in two types of operations but not in a third. Thus,
Wisconsin's  two-person  crew.  requirement was
preempted in part. The decision of the lower court was
therefore reversed in part for operations that met federal
standards and affirmed with resaect to operations that
fell below federal standards, thus requiring a two-person
crew,

OUTCOME: Plaintiffs, four railroads that operated in
Wisconsin, prevailed in part from a ruling of the lower
court, which upheld a law enforced by appellees state
and county officials requiring train crews to consist of at
least two persons. The court held that certain operations
only required a one-person crew as provided by federal
law, but that certain operations still required a two-

" person crew as required by state lew.

LexisNexis(R) Headnotes

Transportation >
Maintenance & SafetyTransportation Law > Carrier
Duties & Liabilitles > State & Lo-al Regulation

[HN1] See Wis. Star. § 192.25.

Constitutional Law > Supremacy Clause
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- [HN2} To avoid unintended encroachment on the
authority of states, a court interpreting a federal statute
pertaining to a subject traditionally governed by state law
will be reluctant to find pre-emption. Thus, pre-emption
will not lie unless it is the clear and manifest purpose of
Congress. Evidence of pre-emptive purpose is sought in
the text and structure of the statute at issue. If the statute
contains an express pre-emption clause, the task of
statutory construction must in the first instance focus on
. the plain wording of the clause, which necessarily
contains the best evidence of Congress' pre-emptive
intent.

Transportation Law > Rall Transportation . >
Maintenance & Safety
[HN3] See 49 US.C.S. § 20106.

CWvil Procedare > State & Federal Interrelationships >
Application of State LawConstitutional Law >
Supremacy Clause

[HN4]} Whether invalid provisions in a state law can be
severed from the whole to preserve the rest is a question
of state law. :

Constitutional Law > Supremacy Clanse

[HIN5] The factors to consider in deciding whether a
statute should be severed from an invalid provision are
the intent of the legislature and the validity of the
severed portion standing alone,
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[¥792] Manion, Circuit Judge. The plaintiffs, four
railroads that operate in Wisconsin, sued the Wisconsin
attorney general and three county district attorneys
seeking a declaration that a Wisconsin law requiring
. train crews to consist of at least two persons and also
requiring crew members to have certain qualifications is
preempted by federal regulations promulgated under the
Federal Rail Safety Act, 49 U.S.C. sec. 20101 et seq. The
United Transportation Union, which represents nearly all
unjonized trainmen in the United States, intervened as a
defendant. The district court decided the case on cross
motions for summary judgment. It held that the parts of
the statute requiring certain qualifications for engineers
and train crew members were preempted, but held that
the part- requiring two-person crews was not. The

railroads appeal from the ruling regarding the two-person

crew requirement. We disagree with the [¥*2] district
court's conclusion that the two-person crew requirement
is preempted in no circumstances. We hold that federal
regulations have approved the [*793] ‘use of one-person
crews in two types of operations but not in a third. Thus,
Wisconsin's two-person crew requirement is preempted
in part. The defendants cross-appeal from the finding that
the statute's crew qualification provisions are preempted.
We agree with the district court. We also hold that the
state law is severable, so that the part that is not
preempted can survive on its own. We therefore affirm
the judgment of the district court in part and reverse in
part.

L

. A. Wisconsin's Two-Person Crew Law and This Suit

On December 15, 1997, Wisconsin enacted [HN1] .

Wis. Stat. sec. 192.25 to regulate the qualifications of
train crew members and to require at least two persons in
all train crews. In its entirety, the statute provides:

(1) In this section:

(a) “Certified railroad locomotive
engineer" means a person certified under
49 CFR 240 as a train service engineer,
locomotive servicing engineer or student
engineer.

(b) "Qualified railroad trainman" means a
-person who has successfully completed a
railroad [**3] carrier's training program
and passed an examination on rallroad
operation rules,

GIBSON KINERK LLP
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(2) No person operating or controlling any

. railroad, as defined in s. 85.01(5), may
allow the operation of any railroad train or
locomotive in this State unless the
railroad train or locomotive has a crew of
at least 2 individuals. One of the
individuals shall be a coartified railroad
locomotive engineer. The other individual
shall be either a cetified railroad
locomotive . engineer or a qualified’
railroad trainman. A certified railroad
locomotive engineer shall operate the
control locomotive at all times that the -
railroad train or locomotive is in motion,
The other crew member may dismount the
railroad train or locimotive when
necessary to perform switching activities
and othier duties in the course of his or her
job.

(3)X(a) The office, by rule, may grant an
exception to sub. (2) if the ‘office
determines that the exception will not
“endanger the life or property of any
person,

(b) Subsection (2) does not apply to the
extent it is contrary to or i1consistent with
a regulation or order of the federal
railroad administration.

(4) Any person who violaves sub. (2) may
be required to forfeit [**4_ not less than $
25 nor more than $ 100 for a first offense,
not less than $ 100 nor more than $ 500
for a 2nd offerise comriitted within 3
years, and not less than $ 500 nor more
than § 1,000 for a 3rd offense committed
within 3 years.

Section 192:25 was.to becorae effective January 1,
1998. On December 31, 1997, -he plaintiffs filed this
suit, naming the Wisconsin Attorney General and three
county district attorneys as defendants. nl (For
convenience, we will refer to these defendants as
"Wisconsin.") Three of the plaintiffs are large, national
railroads: Burlington Northern & Santa Fe Railway
Company, Soo Line Railroad Company, and Union
Pacific Railroad Company. The fourth plaintiff is a
smaller, regional railroad: Wisconsin Central Limited. n2
[*794] Each plaintiff operates in Wisconsin. The
complaint alleged that regulations promulgated under the
Federal Rail Safety Act preempted sec. 192.25, and that’
the statute violated the feceral and Wisconsin
constitutions. The plaintiffs scught declaratory and

" injunctive relief. The parties zgreed that Wisconsin
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would not enforce the statute in part pending the
outcome of this litigation, or until December 31, 1998.
(The parties have not informed [**5] us whether they
have  agreed to continue the stay.) The United
Transportation Union (UTU) later intervened as a
defendant. The parties filed cross motions for summary
judgment, and subsequently stipulated that the plaintiffs
would dismiss without prejudice the counts raising
constitutional issues. The district court granted each side
summary judgment in part. The court held that sec.
192.25's crew qualification requirements were preempted.
by federal law but held that its requirement for. two-
person crews was not. The parties have each appealed
parts of the district court's decision.

nl The defendants are James E. Doyle,
Wisconsin  Attorney General, E. Michael
McCann, District Attorney of Milwaukee County,
Thomas L. Storm, District Attorney of Fond du
Lac County, and David Blank, District Attorney
of Douglas County. Each defendant was sued in
his individual and official capacities.

n2 Two associations to which the plaintiffs
belong filed an amicus curiae brief in this court
and the district court. The Association of
American Railroads (AAR) is a trade association
whose members are large freight railroads and the
National Railroad Passenger  Corporation
(Amitrak). Tts members include plaintiffs
Burlington Northern, Soo Line, and Union
. Pacific. AAR's members represent the substantial
majority of all rail freight in the United States.
The second amicus, the American Short Line and
Regional Railroad Association (ASLRRA), is a
trade association whose members are small and
medium sized regional freight railroads.
ASLRRA's members include plaintiff Wisconsin
Central and two other regional railroads that
operate in Wisconsin.

[**6]

B. FRSA Preemption

"The Laws of the United States . . . shall be the
supreme Law of the Land . . . any Thing in the
- Constitution or Laws of any State to the Contrary
notwithstanding.” U.S. Const., Art. VI, cl. 2. Federal law,
therefore, preempts state law. The Supreme Court
summarized how the courts are to analyze preemption
issues: :

[HN2]
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In the interest of avoiding unintended
encroachment on the authority of states,
however, a court interp-eting a federal
statute pertaining to a subject traditionally
govemned by state law will be reluctant to
find pre-emption. Thus, pre-emption will
not lie unless it is the clear and manifest
purpose of Congress. Evidence of pre-
emptive purpose is sought in the text and -
structure of the statute at issue. If the
statute contains an exprass pre-emption
clause, the task of statutory construction
must in the first instance focus on. the
plain wording of the clause, which
necessarily contains the best evidence of-
Congress' pre-emptive intent.

CSX Transport, Inc. v. Easterweod, 507 U.S. 658, 663-
64, 123 L. Ed. 2d 387, 113 S. C1. 1732 (1993) (citations
and internal quotations omitied). Because federal
preemption is a question **7] of statutory
interpretation, we review this issue de novo.

In response to a perceived need for comprehensive
rail safety regulation, Congress nassed the Federal Rail .
Safety Act of 1970 (FRSA), as amended 49 U.S.C. sec.
20101 et seq. n3 The purpose of the FRSA was to
"promote safety in every area of railroad operations and
reduce railroad-related accidents and incidents." 49
US.C. sec. 20101. Thus, the Sec-etary of Transportation

" was given broad power to regulae and a mandate to use

that power: "The Secretary of Transportation, as
necessary, shall prescribe regulations and issue orders for
every area of railroad safety." 49 U.S.C. sec. 20103. The
Secretary regulates rail safety through the Federal
Railroad Administration (FR4). The FRSA also
advanced the goal of national uniformity of regulation
because one of its provisions expressly preempts state
laws regulating rail safety. .[HN3] 49 US.C sec.
20106. Because the FRSA contains an express
preemption provision, our task principally is to apply
[*795] the provision according to its terms. Section
20106 provides: :

Laws, regulations, and orcers related [**8] to
railroad safety shall be nationalls uniform to the extent
practicable. A state may adopt or continue in force a law,
regulation, or order related to railroad safety unmtil the
Secretary of Transportation pre:cribes a regulation or.
issues an order covering the subject matter of the state
requirement. A state may adopt or continue in force an’
additional or more stringent law, regulation, or order
related to railroad safety when the law, regulation or
order—

[d1029
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(1) is necessary to eliminate or reduce
an essentially local safety hazard;

(2) is not incompatible with a law,
‘regulation, or order of the United States
Government; and

" (3) does not unreasonably burden
interstate commerce. '

Under this scheme, then, state regulations can fill gaps
where the Secretary has not yet regulated, and it can

respond to safety concerns of a local rather than national -

character. Wisconsin does not justify sec. 192.25 as a
response to ‘a local safety hazard, so the precise issue
before us is whether the Secretary "prescribed a
regulation or issued an order covering the subject matter”
of sec. 192.25. This issue requires us to answer three
sub-issues: What is the "subject matter" of the state [**9]
requirement? What action by the Secretary amounts to
issuing an "order"? ("Prescribing a regulation” is a clear
enough term.) When does such an order or regulation
“cover" the subject matter of a state requirement?

n3 FRSA was formerly codified at 45 US.C.
sec. 421 et seq. but was recodified without
substantive change in Title 49 as part of a
recodification of rail safety laws in 1994, See
Pub. L. No. 103-272. Many prior court decisions
intérpreting FRSA refer to the prior U.S. Code
sections. FRSA's preemption provision, 49 U.S.C,
sec. 20106, was codified at 45 U.S.C. sec. 434.

The third question is the most easily answered
because in Easterwood the Supreme Court thoroughly
analyzed when FRA regulations "cover" the subject
matter of a state requirement. Noting that "cover" was a
somewhat restrictive term, the Court held that "[the party
asserting preemption] must establish more than that [the
regulations] 'touch upon' or 'relate to' the [**10] subject
matter . . . pre-emption will lie only if the federal
regulations substantially subsume the subject ‘matter of
the relevant state law." 507 U.S. at 664-65 (citations
omitted). Importantly, preemption does not depend on a
single federal regulation itself covering the subject
matter of the state law. In Easterwood the Court found
preemption by examining "related safety regulations"
and "the -context of the -overall structure of the
regulations." Id. at 674.

What constitutes an "order" for FRSA preemption is
less clear. This term is not defined in the FRSA, and the
Supreme Court has not had occasion to define it. The
district court relied upon the definition of "order” in the
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Administrative Procedures Act, 5 US.C. sec. 551(6),
which - defines an order to include "a final disposition,
whether affirmative, negative, injunctive, or declaratory
in form[,] . . . other than rule making." Certainly if an
agency action constitutes an "rder" under the APA
definition, it would be an order for FRSA preemption.
Because the actions in this case fit the APA definition,
we need not decide whether an action that does not fit
that definition could [**11] nonetheless be an order
under sec. 20106, But we also note- that "final
disposition” includes informal decisions. See Atchison,
T &S. F. RR. v: Pena, 44 F.3d 437, 441 (7th Cir. 1994)
(en banc) (letter from the FRA's Chief Counsel
announcing change in the FRA s interpretation of law
was "final agency action" becauss letter made the FRA's
position "absolutely clear"), affd sub nom. Brotherhood
of Locomotive Engineers v. Atciiison, T. & S. F. R.R,
516 US. 152, 133 L. Ed. 2d 535, 116 S. Cr. 595 (1996)
(not addressing issue of "final agency action"); see also
United Transp. Union v. Lewis, 228 U.S. App. D.C. 447,
711 F.2d 233, 240 (D.C. Cir. 1983) (court reviewed
agency's interpretation of law expressed in letter). For
preemption, the important thing is that the FRA
considered a subject ‘matter and made a decision
regarding it. [*796] The particular form of the decision

. -is not dispositive,

"The subject matter of the s:ate requirement” is the
safety concerns that the stat: law addresses. See
Burlington N. R.R. v. Montana, 830 F.2d 1104, 1106 (9th
Cir. 1989) ("[The FRSA] preemots all state regulations
aimed at the same safety concerr:s addressed [**12] by -
FRA regulations."). Generally, determining the safety
concerns that a state or federal requirement is aimed at
will necessarily involve some levzl of generalization that
requires backing away somew1at from the specific
provisions at issue. See Shots v. CSX Transp., Inc., 38
F.3d 304, 307 (7th Cir. 1994) (in analyzing preemption
of state negligence claim for inadequate warning device
at rail crossing, court referred to "subject matter of
highway safety at that crossing™). Otherwise a stite law
could be preempted only if there were an identical
federal regulation, and, as we noted, Easterwood teaches
that this is not so. Se¢ 507 U.S. at 674 (preemption found
through series of related regulations and overall structure
of the régulations, although no regulation directly
addressed the state requirement); see also Burlington N.
RR, 880 F.2d at 1106 (FRA regulation permitting
telemetry device rather than visual inspection preempted
state law requiring trains to have 2 caboose because both
were aimed at the safety concern of monitoring brakes
and signals at the rear of the train). But with too much
generalizing--"public safety" or "rail safety"—our [**13]
analysis would be meaningless because all FRA

. regulations cover those concerns.
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1L
A. Whether Section 192.25's Crew Qualification
Requirements Are Preempted

The broad safety concern that sec. 192.25 is aimed
at is ensuring that a train or locomotive crew can operate
safely. The statute addresses this broad concern by
addressing two related concerns: (1) who is qualified to
operate a train or locomotive safely, and (2) what is the

minimum number of crew persons needed to operate a

_ train or locomotive safely. This section of our opinion
addresses the statute's provisions regarding the first
concern, and the next section addresses the statute's
provisions regarding the second concern.

The statute addresses who is qualified to operate a

.train in three ways: sec. 192.25(1)(a) requires certain
qualifications for a “Certified railroad locomotive
engineer"; sec. 192.25 (1)b) requires certain
qualifications for a "Qualif ied railroad trainman"; and
sec. 192.25(2) requires that a certified railroad
locomotive engineer operate the controls of the
locomotive any time the train or locomotive is moving.
Federal regulations clearly cover the subject matter of
these requtrements Section [**14] 192.25(1)(a) itself
expressly incorporates the numerous federal regulations
in 49 CF.R. part 240 that set the qualifications of an
engineer. Section 192.25(1)(b) requires that a trainman

- be instructed and tested in the railroad's operating

procedures, and the training of railroad employees is

covered by federal regulations. See, e.g., 49 C.F.R. sec.

217.11(c) (requires tests of employees). In the face of the

federal regulations, Wisconsin argues that these

provisions are not preempted not because the federal
regulations do not cover the subject matter of the state
requirements, but because the state statute does not
impose contradictory requirements. The short answer to
this argument is that the text of sec. 20106 provides that

a state may enforce a law "related to railroad safety until

the Secretary of Transportation prescribes a regulation or
issues an order covering the subject matter of the state
requirement.” (Emphasis supplied.) This language does
not distinguish between contradictory state requirements
and merely duplicative state requirements. We
previously stated:

If the Secretary promulgates a regulation
that covers the subject matter of some
state safety requirement, [**15] the state
[*797] requirement must give way (with
an inapplicable exception) even if there is
no direct conflict, that is, even if the
federal and state requirements would not
place the railroad under conflicting duties.
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Shots, 38 F.3d at 307. -Moreover,' Wisconsin's
requirement that an engineer be at the controls of the

. locomotive any time it moves doss directly conflict with

a federal regulation: 49 CF.R sec. 240.7, which
excludes: from the definition of locomotive engineers--
and thus the requirement to- satisfy all qualifications--
persons who move the locomotive up to 100 feet in a
repair or servicing area to inspec: and maintain it. These
three provisions of sec. 192.25 are therefore preempted
by the federal regulations.

B. Whether sec. 192.25's Two-Person Crew Requirement
Is Preempted

1. General Background

Section 192.25(2) also requires that at least two
crew members be on the train or locomotive whenever it
is moving, although it permits the second crew member
to dismount the train to perform tasks such as switching
and coupling or uncoupling. This provision expresses
Wisconsin's conclusion that lons engineer and remote
control operations are always unsafe. [**16] There is no
federal regulation directly addres:ing when lone engineer
or remote control operations are safe; if there were, this
would be an easier case. So, as Fasterwood teaches, we
have to examine all related regulations and orders to see
if the FRA has determined when these operations may be
done. The parties make all-or-nothing arguments

- regarding the two-person crew requirement. That is, they

argue either that the FRA has asproved all one-person
crew operations, or that it has approved none. We think a
more flexible analysis is required because one-person
crews are used in various types of operations that differ
from each other considerably.

The number of crew persons on a train is determined
by the operating conditions and, sometimes, by the terms
of the railroad's collective bargaining agreements.
Generally trains operate with two or three crew
members: an engineer and a conductor and (possibly) a
brakeman. (The crew members are sometimes called
“trainmen.") Prior to the demise of the steam locomotive,
at least two crew members were needed in ‘the
locomotive itself: the engineer and the fireman, But with
the advent of diesel locomotives, the engineer can
operate the locomotive [**17] by himself, and in some
operations, a conductor or brakeman is not essential.
Thus, some railroads operate trains with only one crew
member in three different situations that are relevant to
this case: "hostling"” movements, "helper" movements,
and "over-the-road” movements. "Hostling" movements
involve short distances at a trgin vard. After the train has
arrived at the yard and its cers are uncoupled, an
employee, called a "hostler," will often move the
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locomotive to another area. Locomotive movements
without any attached cars are called "light" movements.
"Helper" movements are another type-of light movement.
Sometimes a train will have to ascend or descend a
restrictive grade that requires more locomotive power
than it has. To assist it over the grade, a "helper"
‘locomotive is sent from the yard and connects to the
front or back of the train, which then is able to make the
ascent or descent. Afterwards, the helper locomotive is
uncoupled and returns to the yard. Finally, "over-the-
road" movements involve hauling train cars between
terminals. Presently it appears that none of the plaintiffs
" uses one-person crews for over-the-road movements in
' Wisconsin. Under their current collective [**18§]
bargaining agreements, Burlington Northern, Soo Line,
and Union Pacific cannot use one-person crews for any
over-the-road movements. They state that they would
consider doing so whien and if they are able to negotiate a
change to their bargaining agreements. Wisconsin
Central previously used one-person crews for over-the-
road movements in Wisconsin, [*798] but jts use of
. them has been dictated by the terms of safety agreements
with the FRA.

The FRA has had several occasions in the 1990's to
review the safety of some aspects of one-person crews.
To decide the extent to which sec. 192.25' two-person
crew requirement has been preempted, we must examine
the FRA's various orders and regulations and determiine
whether they have "covered” the subject matter of safety
for one-person crews in any of these different types of
operations.

2. Federal Regulations and Orders Regarding Train Crew
Size

a. The Blue Signal Regulations

In 1993, the FRA promulgated a new rule regarding
"utility employees" temporarily assigned to work with
train or yard crews. Some background is necessary to
understand the FRA's rule-making, Since 1970, the
FRA's regulations had distinguished "train and yard
crews" [**¥19] from "workers." n4 The former were the
engineers, conductors, and brakemen who were assigned
to a particular- train—-"rolling equipment.” "Workmen"
were employees who were not a part of a particular crew
but whose job required them to work on, under, or

between rolling equipment doing such things as -

inspecting or repairing locomotives and cars. When a
worker was working on, under, or between rolling
equipment, he was required to comply with certain "blue
signal" rules found in 29 C.F.R. part 218. Essentially, the
worker posted a blue flag or sign on or near the train. No
-one could then move the train until he had found the
worker who posted the blue signal and verified that the
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worker was not in danger when the train moved. Train
and yard crew members were ganerally excluded from
the ‘blue signal requirement. The logic of the rule is
simply that one of the greatest clangers to an employee
working around rolling equipment is that the equipment
might move unexpectedly because of a lack of
communication between the crew and a worker. Because
train and yard crews work togethor as a team and keep in
constant communication, there is much less danger of the
engineer unexpectedly moving the train [**20] while
another crewman is, for example, uncoupling a car.

n4 Actually the regulations first called these
employees “"workmen," but that term was
changed to "worker" in 1993. We use the current
term for convenience.

In 1993, however, the FRA mnodified its regulations
to account for substantial changes in the typical size of
train crews, and the development of a new type of
employee: the "utility employee.' In announcing the new
regulation, the FRA stated:

Since promulgation of the regulation [in
19701, the size of train and yard crews has
been significantly reducad through the
collective  bargaining  process and
increased operating efficiencies.
Implementation of the recommendations
of Presidential Emergency Board No. 219
("PEB 219") (see Pub. L. No. 102-29,
1991) is greatly accelerat:ng this process.
Through this and prior processes, crews:
that once consisted of a locomotive
engineer, fireman, conductor, and two
trainmen, have in many cases been
reduced to a locomotiv: engineer and
conductor only,
[**21]

78 Fed. Reg. 43288. As the crevr sizes decreased, many
railroads began using "utility smployees” who were
attached temporarily to train and yard crews. Under the
prior regulations, there was confision and disagreement
about whether these utility employees were train and
yard crew members, thus excludz=d from the blue signal
requirement, or were workers who were not. After
studying the situation, in 1993 the FRA changed the
regulations to expressly account for the changes in the
industry. The new regulations defined. train and yard

. crews, utility employees, and workers, and set out when
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each was subject to the blue signal requirement. In so

doing, the FRA recognized [*799] that sometimes train

or yard crews had only one. person, and it adopted a
different standard for such crews.

The regulations provxded that a utility employee
could be part of train and yard crews, and so excluded
from the blue signal requirement, only when an engineer
was at the controls of the locomotive, or at least in the
cab. 29 C.F.R. sec. 218.22(c) & (e). The FRA explained
- that "the presence and vigilance of the engineer at the
controls (or, at the very least, in the cab) of the
controlling locomotive [**22] is essential." 58 Fed. Reg.
43291. The FRA permitted, however, another member of
the train or yard crew to go into the cab if the engineer
had to perform some function outside. Id. The notice also
explained:

A single locomotive engineer in
helper service, or a single hostler may not
take advantage of the exclusion from blue
signal protection unless joined by a utility
employee. Absent a crew member to
monitor the locomotive, blue signal
protection is required.

Id. The exclusion of single-person train and yard crews
from the blue signal protection was noted only in the
preamble to the new rule, not in the text itself. The FRA
- later explained why it had done so:

FRA's notice of proposed rule making
requested comment on the protection
needed for a single locomotive engineer
performing helper or hostler service. . . .
Protecting one-member crews was
therefore within the scope of the notice.

. FRA chose not to address the subject in
rule text because no comments were
received. Tn the preamble to the final rule,
however, FRA expressed discomfort with
one-member crews. It was stated that a

" lone engineer could not take advantage of
the exclusion from blue [**23] - signal
protection unless joined by 'a utility
" employee to ensure that the locomotive
cab was always occupied.

60 Fed. Reg. 11047.

In response to the preamble's making one-person
train and yard crews subject to the blue signal
-Trequirement,

- reconsideration. On March 1, 1995, the FRA announced
an amendment to the rule. 60 Fed, Reg. 11047. The FRA
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summary stated "the amendment will permit single-
person crews to work within the srotections provided for
train and yard crews." Id. The FRA expressed its
continued concern "with the unique risk faced by lone’
engineers despite the current lack of evidence of a
substantial injury record for cne-member crews. An
engineer assigned to helper or hostler service must
frequently perform work, suct as placing rear end
markers or making comnections between locomotives,
that puts that employee in danger, particularly when this
work is performed in congested terminals and rail yards."
60 Fed. Reg. 11047, 11048. So the FRA issued a new

‘regulation, 49 C.F.R. sec. 218.24 which permitted a lone
“engineer to work on, under, or between rolling stock

without blue signal protection |**24] only if certain
specified conditions were met. The regulation also
covered how a single engineer in helper service would
communicate with the crew he was assisting and how the -

two crews would go about moving their respective trains,
In response to this new rule for one-person crews, the
FRA received numerous comments and petitions. After
reviewing them, the FRA suspended the regulation as of
its effective. date, May 15, 1995. 60 Fed. Reg. 30469.
The FRA also reopened the comment period on the
amendment “regarding only th: issue of ome-person
crews" and the comment period is apparently stilt open.

b. The Wheeling & Lake Eric Remote Control Test

" Program

By 1993 some railroads hed begun using remote
control devices with their one-person crews. These
devices permitted a lone engineer working outside the
cab to move the locomotive. Thus, a lone engineer would
be able to perform a task that previously would have
required the engineer to be ir the cab moving the
locomotive and communicating by radio with another
crew [*800] member working on the ground. The use of
these devices raised some significant regulatory
compliance issues. In January 1993, the Wheeling &
Lake Erie Railway [**25] Company petitioned the FRA
for waivers from certain regulatcry requirements so that -
it could use remote control devices with lone engineers.
The FRA invited comment, concucted a public hearing,
and then on November 18, 1994, issued a notice that it
would condict a two-year tes: program for remote
control devices involving Wheeling & Lake Erie,
although it encouraged other railroads to join the test -

_ program. 39 Fed. Reg. 59826. The FRA allowed the

continued use of remote comirol devices by other
railroads only if they participated in the two-year test
program. 59 Fed. Reg. 59827. The UTU petitioned the
FRA to prohibit any use of remote control devices, but
the FRA denied that petition. See¢ 61 Fed. Reg. 58737.
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¢. Wisconsin Central's Use of 'One-Person Crews for
Over-the-Road Movements, Use of Remote Conu-ols
and the FRA's Review

In 1996, Wisconsin Central proposed expanding its
use of one-person crews for some over-the-road
movements on four new routes. (At the time Wisconsin
Central used one-person crews on four other routes.) On
April 25, 1996, the UTU petitioned the FRA for an
" emergency order banning Wisconsin Central from using
one-person [**26]- - crews for any over-the-road
movements. (The FRA has not yet ruled on this petition.)
The FRA then began reviewing Wisconsin Central's use
of one-person crews and asked it not to expand its use of
one-person crews for over-the-road movement during the
review period. Wisconsin Central agreed.

Ina May 8, 1996, letter to Wisconsin Central, the
FRA stated:

We are aware that other railroads, as well .
as yout own, currently operate one-person
trains. For the most part, these operations
are short, slow trains. You intend,
however, to move mixed freight over long
distances in these four routes. As you no
doubt realize, your proposed operations
are novel, and pose many complex
problems, '

Although there are no available data
proving one-person crews are unsafe,
there are also no data showing operations
of the type you propose to be safe. . .

_ The FRA listed a number of safety
concerns and directed Wisconsin Central
to submit an action plan detailing its
operating standards for one-person crews
and addressing these -issues. The FRA
approved Wisconsin Central's continued
use of one-person crews on the four
existing routes while the FRA studied the

" matter.

In September 1996, Wisconsin [**27] Central
notified the FRA that it wanted to begin using remote
control devices to move locomotives at two of its rail
yards in Wisconsin. On September 17, 1996, the UTU
petitioned the FRA for an emergency order banning the
use of remote control devices not only by Wisconsin
Central but by all railroads. (The FRA has not yet ruled
on this petition either.) On November 18, 1996, the FRA
anmounced that it would conduct public hearings in
Wisconsin on the issue of Wisconsin Central's use of
one-person crews and the use of remote control devices
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in general. The hearings were held on December 4 and 5,
1996, in Appleton, Wisconsin. Numerous persons
testified regarding the safety of one-person crews and
remote control devices, including then~-Wisconsin State
Representative John Dobyns. Dobyns admitted he was
no expert on railroads, but opined that one-person crews
and remote control devices were not safe. Shortly after
testifying at the FRA hearings, Dobyns introduced the
bill that eventually became sec. 192.25.

'On January 10, 1997, the FRA wrote a letter to
Wisconsin Central in which .it indicated that it was
reviewing the issues raised at the December hearings.
The FRA permitted Wisconsin [**28] Central to
continue with its then-current use: of one-person [*801]
crews, but told it to wait until a final FRA decision
before expanding its use of one-person créws. The FRA
did bar Wisconsin Central fromr implementing remote
controlled operations, however. Jue to a high accident
rate, the FRA began conducting a broad ‘study of all of
Wisconsin Central's operations. On February 8, 1997,
Wisconsin Central and the FRA entered into a Safety
Compliance Agreement. The agreement permitted
Wisconsin Central to continue sing one-person crews
for light movements, that is, locomotive only, but not for
over-the-road movements, and i: prohibited Wisconsin
Central from using remote control devices. Those
restrictions did not apply to Wisconsin Central's Port
Inland, Michigan, terminal. This agreement ended after
12 ‘months and was replaced with a new Safety

- Compliance Agreement. The new agreement - praised

Wisconsin Central for its compliance with the prior
agreement and as a result expanded slightly the types of
one-person crew movements that Wisconsin Central
could conduct. The second agreement also had a 12-
month term, which has now expired. The record is silent
as to whether Wisconsin Central 1as entered [**29] into
another agreement.

3. The Preemptlve Effect of The Federal Orders and
Regulations

As we noted above, the record shows that there are
three different kinds of one-person crew operations:
hostling movements, helper movements, and over-the-
road movements. As we discuss in detail below, on this
record, we conclude that the FRA has issued final
dispositions-- "regulations" anc¢ "orders" under - sec.
20106--permitting one-person crews to perform hostling
and helper movements, but has not done so for one-
person over-the-road operations. Thus, sec. 192.:25(2)'s
two-person crew requirement is oreempted insofar as it
bans one-person hostling and helper movements.

As we discussed above, between 1993 and 1995, the
FRA considered and promulgated regulations governing
when blue signal protectlon had o be used when a lone -
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engineer performed hostling or helper service. In
response to a petition for reconsideration, it suspended
the regulation placing additional requirements on one-
person crews ( 49 C.F.R. sec. 218.24). As our description

of the rule-making process shows, the FRA considered

the issue of safety for one-person crews conducting these
two types of operations and whether additional [**30]
precautions were needed. It ultimately decided not to
impose any. When the FRA examines a safety concern
regarding an activity and affirmatively decides that no
regulation is needed, this has the effect of being an order
that the activity is perm1tted See Norfolk & W. Ry. v.
Public Util. Comm'n, 926 F.2d 567, 570 (6th Cir. 1991)
(FRA decision not to impose requirement of walkways
on railroad bridges preempted state requirement of such
walkways); Burlington N. R.R., 880 F2d at 1106-07
(FRA's considering adopting rule requiring caboose but
declining to do so reinforced conclusion that telemetry
regulation preempted state requirement for caboose);
Missouri & P. RR v. Texas R.R. Comm'n, 850 F.2d 264,
267-68 (5th Cir. 1988) (same), The district court was
therefore incorrect to conclude that because 49 C.F.R.
sec. 218.24 was suspended it is irrelevant to the issue of
preemption. The decision to impose the added safety
requirements for certain one-person operations and the
decision to suspend it were final dispositions of the
FRA's position on the matter, and were thus “orders"
under sec. 20106, '

Wisconsin argues that the subject matter of the

FRA's [**31] orders and regulations was blue signal
protection, not the minimum safe crew size. That
argument too finely slices the subject matter of the
federal regulations. The FRA considered whether a lone
-engineer could safely conduct hostling and helper service
without blue signal or some other additional protection;
it concluded that he could. Wisconsin argues that in
deciding that these [*302] lone engineer operations
were safe without blue signal-protection, the FRA did not
decide the more basic issue of whether the operations
were safe at ail, This argument is too narrow, So also is
Wisconsin's argument that the FRA's decision that lone
engineers could safely conduct hostling and helper
operations without blue signal protection - merely
"touches upon" rather than substantially subsumes the
subject of whether one-person crews were safe for these
operations. The FRA's more specific conclusion that the
operations were safe. without added precautions
encompasses the more general one that they are safe.
_ Wisconsin's requirement that two persons conduct these
operations directly contradicts the FRA's decision that
one person may do them safely, Under sec. 20106,
Wisconsin's requirement must give way. To [**32] the
extent sec. 192.25(2)'s two-person crew requirement
applies to hostling and helper operations, it is preempted.
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We do not reach the same conclusion regarding one-
person crews on over-the-road operations, however. The
plaintiffs argue that the FRA has affirmatively approved
all one-person operations, but the record does not support
this argument. As we just discussed, the FRA's decisions
regarding blue signal protection for one-person. crews
showed that the agency considercd and decided the issue
with regard to hostling and help2r operations only. The
FRA's regulations and its discussion of them in the
Federal Register do not show that the agency considered
the issue of one-person crews in other types of
operations. The plaintiffs rely on the FRA's test program -
of remote control devices and the statements it made to
Wisconsin Central about other railroads conducting one-

~ person operations as evidence that the FRA approves

one-person operations generally. The plaintiffs seem to
argue that because the FRA it aware of one-person
operations and has not proscribed them, it must
necessarily approve them as safc. This does not follow.
Such a position gives too much weight to agency
inaction. [**33] The record shows unequivocally that

~ the FRA is aware that the railroad industry uses one-

person crews for some over-the-road operations. And it

- shows that the FRA has not prohibited this practice,

although it currently has the mat-er under consideration.
But what the record does not show is that the FRA has
considered the issue and affirmatively decided not to
regulate such operations. Only “his sort of affirmative
decision preempts state requirerients. As the Supreme
Court held in applying a differen: statute, "'where failure
of . . . federal officials affirmatively to exercise their
authonty takes on the character of a ruling that ne-such
regulation is appropriate or approved pursuant to the
policy of the statute,' states are not permitted to use their
police power to enact such a regulation.” Ray v. Atlantic
Richfield Co., 435 U.S. 151, 178, 55 L. Ed. 2d 179, 98 S.
Ct. 988 (1978) (quoting Bethlehein Steel Co. v. New York
State Labor Relations Bd.,, 330 U.S. 767, 774, 91 L. Ed.
1234, 67 S. Ct. 1026 (1947)) (omission in original). As
the Fifth Circuit put it, the difference is between an
agency saying "we haven't looked at [the issue] yet,'

- rather than, [**34] as Ray requires, 'we haven't-done

anything because we have determined it is appropriate to
do nothing."™ Missouri P. R.R. . Texas RR Comm'n,
833 F.2d 570, 576 (5th Cir. 1987). The record does not
show that the FRA's consideration of one-person crews
on over-the-road operations has taken on the character of

-an affirmative decision to do nothing; if and ‘when it
_does, that decision will preempt sec. 192.25. But until it -

does, Wisconsin is free to require two-person crews on
over-the-road operations.

There are a few more aspects of this case that
require further discussion. The first is the preemptive
effect of the FRA's Safety Compliance Agreements with
Wisconsin Central. The plaintiffs relied on these
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agréements to show that the FRA had generally approved ‘

one-person crews. As discussed above, the agreements
.show the FRA was aware that some [*803] railroads
used one-person crews for over-the-road movements, but
they do not show that the FRA had considered the issue
of their safety and affirmatively approved these
operations. This does not mean, however, that the
‘agreements ‘are totally without effect, as Wisconsin
argues and as the district court seemed to think. The
agreements [**35] showed that the FRA had taken

Jurisdiction over Wisconsin Central's operations in-

Wisconsin and had set out things the railroad could and
could not do. These agreements, then, showed that the
FRA had considered Wisconsin Central's operations and
approved various aspects of it--including some one-
person operations. Under Wisconsin's theory that these
agreements had no preemptive effect, Wisconsin could
prevent Wisconsin Central from doing precisely what the
FRA had told the railroad it could do. The FRA, not
Wisconsin, has .the "whip hand" in railroad safety
regulations, Shots, 38 F.3d ar 307. The fact that the
agreements were temporary and that the FRA was
evaluating and revising its position does not mean the

agreements are not final dispositions of the FRA's -

position on the operations expressly covered by the
agreements. If a state could prohibit a railroad from
_ doing that which the FRA expressly approved merely
because the FRA was permitting the activity as part of an
ongoing study of the matter, then the FRA's ability to
make informed decisions would be severely curtailed.
The FRA's affirmative decision that a specific activity
should be permitted, even if just so that [**36] it can be
studied, is a final disposition approving the activity.
While the Safety Compliance Agreements don't have the
broad preemptive effect that the plaintiffs argue for, they
do "cover" the subject matter of all operations that they
specifically permit.

We have the same view of the preemptive effect of
the FRA's 1994 test program for remote control devices.
To the extent the FRA approved the use of a remote
control device in a particular operation with a one-person
crew—apparently the only type of crew that uses such
devices~necessarily the FRA had to have approved a
one-pérson crew for that operation. Again, the FRA's
more specific conclusion necessarily had to encompass
the more general conclusion. Wisconsin argues, and the
district court seemed to agree, that because the test
program did not apply to all railroads it had no
preemptive effect. It did not have the broad preemptive
effect the plaintifTs argue for. But the FRA's decision to
permit the use of remote control devices by railroads
participating in the test program was an affirmative
decision to allow those operations specifically covered
by the program, and any state requirément prohibiting
them would have been [**37] preempted. But an
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affirmative decision to permit spacific operations is not,
as the plaintiffs argue, necessarily an affirmative
decision to permit all similar o»erations conducted by
railroads not part of the test program. We cannot
definitively state what preemprive effect the remote
control test program--which is apparently no .longer
being conducted--would have had on a two-person crew
requirement because the record s unclear as to exactly
what types of operations were involved. To the extent
they were hostling or helper operations, its preemptive
effect on a two-person crew requirement is irrelevant
because other regulations specifically approved those °
operations. All that is certain is that to the extent the
FRA decided to permit a particular activity as part of the
test program, that decision preempted any state
requirements on that same subject matter. But as noted,
this record does not demonstrate :xactly ‘what that extent

© was.

In response to Wheeling & Lake Erie's request for
waivers of certain regulations to conduct remote control

‘operations, the UTU filed a pettion for an emergency

order banning all remote control dperations and the FRA
denied that petition. The amici (¥*38] argue that this
denial was an affirmative decision that remote control
operations were generally permitted and, necessarily,
that one-person crews were as [*804] well. But the
record does not give any details: about the FRA’s
deliberations leading to its conclusion to deny the UTU's
petition. It is unclear what conclusions the FRA reached
in making that decision. Thus, as this record stands the
denial of the petition does not necessarily mean that no
regulation was appropriate.

In sum, sec. 192.25's two-person crew.requirement
is preempted for hostling and helper operations. It is also
preempted to the extent the FRA through agreements
with Wisconsin Central expressly permits that railroad to
conduct one-person crew operations.

C. The Severability of sec. 192.25

We have held that nearly all of sec. 19225 is
preempted by federal regulations and orders. The only
part remaining is the two-person crew requirement for
operations that are neither hostlin;; nor helper service. On
appeal, the plaintiffs argue that the statute's provisions
are not severable, and so in preempting part we should
invalidate the whole. This issue seems not to have been
raised in the district court, but nesther [**39] Wisconsin
nor the UTU argue that this issue was waived so we will

address it.

[HN4] Whether invalid provisions in a state law can
be severed from the whole to preserve the rest is a
question of state law. Leavitt v. Jane L., 518 US. 137,
116 S. Ct 2068, 2069, 135 L Ed. 2d 443 (1996);
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Brockett v. Spokane Arcades, Inc., 472 U.S. 491, 506, 86
L. Ed. 2d 394, 105 S. Ct. 2794 (1985). Both Leavitt and
Brockett involved statutes that were partially invalid
because some of their provisions were unconstitutional.
We have found no case addressing the severability of a
~ state statute that was partially preempted. We assume for
purposes of deciding this case that state law would also
govern - this issue. Wlsconsms severability law was
created by statute:

The provisions of the statutes are
severable. , . . If any provision of the
. statutes or of a session law is invalid, or if
the application of either to any person or
circumstance is invalid, such invalidity
shall not affect other provisions or
applications which can be given effect
without the invalid provision or
application.

Wis. Stat. sec. 990.001(11). " [HNS5] The factors to
consider in deciding whether [**40] a statute should be
severed from an invalid provision are the intent of the
legislature and the validity of the severed portion
standing alone.” In re Hezzie R. (State v. Hezzie R.), 219
Wis. 2d 848, 580 N.W.2d 660, 665 (Wis. 1998) (quotation
omitted). Section 192.25(3) provides that subsection (2)
of the statute, which contains the two-person crew
requirement, shall not apply to the extent it is contrary to
federal regulations. This provision of course has no
practical effect because the Supremacy Clause of the
U.S. Constitution makes the statute apply only to the
extent it does not conflict with federal law. But it does
evidence a legislative intent to keep whatever part of
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“has [**41]
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subsection (2) was not preemptexl. It does not, of course,
expressly show an intent to keep a part of subsection (2)
when subsection (1) had also b2en preempted. But we
think the intent is clear enough and the purpose of sec.
192.25 is not thwarted by Jederal preemption of
subsection (1). Although the stat> requirements for crew
qualifications are ineffective this does not mean that any
miscellaneous person could operate a train in Wisconsin.
Subsection (1) is preempted precisely because the FRA
- covered the subject matter of crew
qualifications with its extensive regulations. Indeed, the

‘Wisconsin legislature merely adopted the federal

standards for engineers and its standards for trainmen are
compatible with the federal requirements and certainly
less extensive. Thus, we conclude that the remaining
parts of sec. 192.25 can be given effect without the
preempted parts, and that the leg slature so intended. We
therefore decline to strike down tiie statute in its entirety.

118

In conclusion, the qualification requirements for
locomotive engineers in [¥*805] sec. 192.25(1)(a) and
for trainmen in sec. 192.25(1)(b) are preempted. Section
sec. 192.25(2)'s requirement thar a locomotive engineer
be at the controls of a locomotive anytime it moves is

- also preempted. Section 192.25(2)'s two-person crew

requirement is preempted for hostling and helper
movements. It is also preempted to the extent that one-
person operations are the subject of a Safety Compliance
Agreement between Wisconsia Central and FRA.

‘Finally, the preempted portions of the statute are

severable from the rest so that those provisions not
preempted may stand on their owa.

The judgment of the district zourt is therefore [**42)
AFFIRMED IN PART and REVERSED IN PART.
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