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BEFORE THE WASHI NGTON UTI LI TI ES AND
TRANSPORTATI ON COVM SSI ON

THE BURLI NGTON NORTHERN AND
SANTA FE RAI LVWAY COWVPANY, Docket No. TR-010684
Vol une 11

Pages 13 to 34

Petitioner,

CITY OF SPRAGUE,

Respondent .

)
)
)
)
)
VS. )
)
)
)
)
)

A hearing in the above matter was held on
Sept enber 16, 2002, from1:32 p.m to 2:00 p.m, at 1300
Sout h Evergreen Park Drive Sout hwest, Room 108, O ynpi a,
Washi ngton, before Adm nistrative Law Judge THEODORA M

MACE.

The parties were present as follows:
THE COWM SSI ON, by JONATHAN THOMPSON,
Assi stant Attorney General, 1400 South Evergreen Park
Drive Sout hwest, O ynpia, Washi ngton 98504-0128,
Tel ephone (360) 664-1225, Fax (360) 586-5522, E-mmil
j thompso@wut c. wa. gov.

BURLI NGTON NORTHERN AND SANTA FE RAI LWAY
COVPANY, via bridge line, by DANIEL L. KINERK, Attorney
at Law, Koschel G bson Kinerk Reeve, L.L.P., 110 - 110th
Avenue Northeast, Suite 607, Bellevue, Washi ngton
98004, (425) 462-9584, Fax (206) 625-6517, E-mail
dki ner k@gkr.com

CITY OF SPRAGUE, via bridge line, by SYLVIA
FOX, Mayor, 312 East First Street, Sprague, Washi ngton
99032, Tel ephone (509) 257-2662, Fax (509) 257-2691,
E-mai | foxsylvia@ol.com

Joan E. Kinn, CCR, RPR
Court Reporter
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PROCEEDI NGS

JUDGE MACE: Let's be on the record in Docket
Nunmber TR-010684. We're on the record today in a second
pre-hearing conference. The title of the docket is
Burlington Northern and Santa Fe against the City of
Sprague. M nanme is Theodora Mace, and |I'mthe
presi ding Adm nistrative Law Judge. Today's date is
Sept ember 16th, 2002, and we are convened in a hearing
roomat the Commission's offices in Oynpia, Washington
We have with us by tel ephone right now the Mayor of the
City of Sprague.

I just want to indicate that for the record,
and | will take appearances in just a moment, | want to
just quickly go over a short agenda that | have for
today's pre-hearing, then | will take appearances. And
if we have anything to add to the agenda at that point,
then I will deal with additions to the agenda. What |
intend to cover today is take appearances, to discuss
the inmpact of Burlington Northern's anended petition, to
make sure that there has been publication of the notice
of the hearing, to discuss the process for evidentiary
hearing that's to take place on Septenber 18th begi nning
at 9:30 in the norning, and then to discuss the process
for the public hearing which is scheduled to take place

on Septenber 18th at 6:30 p.m So those are the itens
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that | have on the agenda, and | will ask the parties if
there is anything further after we take appearances.
I note that we don't have Burlington Northern

on the phone right now or in the hearing room and |I'm

hopi ng that sonmeone fromthe conpany will enter an
appearance shortly. |If we don't hear fromthemright
away, then we will break when they do come on the line

I would |like to have appearances begi nni ng
with the Mayor. Whuld you go ahead and introduce
yourself. You don't have to give the long form of your
appear ance.

MS. FOX: Sylvia Fox, Mayor with the City of
Spr ague.

JUDGE MACE: Thank you.

MR, THOMPSON: This is Jonathan Thonpson,
Assi stant Attorney General appearing on behalf of the
Staff of the Uilities and Transportation Comm ssion

JUDGE MACE: Thank you. Well, ny intention
was then to ask if anybody had any additions to the
agenda that | outlined.

M. Thonpson?

MR. THOMPSON: | don't believe so, no.

JUDGE MACE: And Ms. Fox?

MS. FOX: | also have two council mnenbers

here with ne.
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JUDGE MACE: Would you introduce those
i ndi vi dual s.

MS. FOX: Okay, there's Jean Meyer

JUDGE MACE: How do you spell Jean?

MS. FOX:  J-E-A-N

JUDGE MACE: And how do you spell her |ast
name?

MS. FOX: ME-Y-E-R

JUDCGE MACE: M E-Y-E-R thank you.

Do we have Burlington Northern on the |ine at
this point? M. Kinerk? Did soneone from Burlington
Nort hern come on the |ine?

Al'l right, who is the other council nenber
that you have with you?

Ms. FOX: M ke Evans.

JUDGE MACE: Would you repeat that, please, |
didn't hear your response.

M5. FOX: M ke Evans.

JUDGE MACE: M ke Evans, thank you.

MR. KINERK: Good afternoon, this is Dan
Kinerk, 1'm counsel for the Burlington Northern Santa Fe
Rai | way Conpany. | apol ogize that | was not on the
phone call earlier

JUDGE MACE: Thank you, M. Kinerk. W have

had the parties enter appearances, and | have asked if



0017

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

they have any other agenda itens they want to add. Let
me just briefly recite for you the itens | intend to
cover today.

MR. KI NERK: Thank you.

JUDGE MACE: G ving appearances, the
di scussion of the inpact of your anended petition

MR. KI NERK:  Ckay.

JUDGE MACE: Verification that notice was
publ i shed, discussion of the process for the evidentiary
hearing, and a discussion of the process for the public
hearing. Do you have anything that you would like to
add to that, M. Kinerk?

M. KINERK: Nothing further, thank you.

JUDGE MACE: All right.

Ms. Fox, did you have anything to add to that
agenda?

Hel | o.

M5. FOX: No, we don't.

JUDGE MACE: Okay, thank you.

First | would like to talk about the anmended
petition then since we have gone through the appearances
portion of this agenda.

MR. KI NERK:  Your Honor, this is Dan Kinerk
again, | apologize, in terns of those appearances,

woul d greatly appreciate it if | knew who was on the
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l'ine.

JUDGE MACE: M. Thonpson entered an
appearance for Staff and Ms. Fox for the City of
Spr ague.

MR, KI NERK: Thank you, Your Honor

JUDGE MACE: In addition, there are two
council nmenmbers fromthe City of Sprague, Jean Meyer and
M ke Evans.

MR. KI NERK:  Thank you.

JUDGE MACE: M. Kinerk, since you're
representing Burlington Northern, would you briefly for
the record describe the anended petition and its
pur pose.

MR, KI NERK: Yes, thank you, Your Honor. As
indicated in the petition that was filed, it is the
Burlington Northern Santa Fe Railway Conpany's position
that the whol e big picture tal king about crossing
consolidation, the primary focus originally had been
with the proposed closure of D Street. As the Court may
or may not be aware, there is also E Street and F Street
crossi ngs at grade.

JUDGE MACE: M. Kinerk, we're having trouble
heari ng you.

MR, KINERK: |I'msorry. Basically, Your

Honor, there is a crossing consolidation purposed behind
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the petition for closure of the D Street is joined
basically with the sane analysis of F Street. How that
particul ar ki nd of extension of that particular analysis
cane about was when there was the public hearing held in
May to discuss with the townspeople in Sprague the issue
of closure, potential closure of the D Street crossing,
there was at | east perceived by the BNSF representatives
a greater support of a potential closure of F Street
with the possibility of there being a pedestrian
crossing installed there to facilitate ongoing
pedestrian crossings for the public to access the schoo
as it relates to F Street crossing. That being said, it
was felt and in kind of an effort to try and address
this issue globally that it would be appropriate to take
testimony with regard to the closure of D Street or in
the alternative the closure of F Street.

VWhen that discussion -- | know that there
were representatives obviously of the City of Sprague
that were there in the May public hearing. Subsequent
to that when | cane onto the case, | discussed that
briefly with Mayor Fox in ternms of the intentions on
behal f of BNSF. At least it was nmy understanding from
my di scussions with her that it nmade sense to
consolidate this in terns of one hearing in terns of

taking testinony and evidence with regard to that.
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I do apologize to the extent that it probably
shoul d have been filed closer to May than closer to the
hearing in Septenber, but ny involvenent did not cone on
until later on and was done as expeditiously as
possi ble. Cbviously Burlington Northern wants the City
of Sprague to have as nmuch notice and input on that and
bel i eves that because of reasons set forth in the
amended petition that in essence the same type of
testi mony, the sanme idea of the grade crossing
consolidation, it nmakes sense to provide at |east an
alternative to the closure of D Street, i.e., that being
F Street as well.

JUDGE MACE: Let ne mmke sure | understand,
that you are going -- you're intending to present
evidence with regard to the closure of both of those
streets, closings on both of those streets?

MR. KINERK: Are you still there anyone?

JUDGE MACE: Yes. Did you hear ne,

M. Kinerk?

MR, KINERK: I'msorry, | did not, Your
Honor .

JUDGE MACE: Do | understand correctly you're
intending to present evidence with regard to cl osures at
both D Street and F Street?

MR. KINERK: Yeah, as to the -- correct.
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JUDGE MACE: All right, thank you.

Is there any objection to the granting of
this anended petition?

M5. FOX: He wants to close D and F?

MR, KINERK: Excuse nme, again this is Dan
Kinerk. For the record, Your Honor, |'mtalking about
not closing both of them but closing one of those two,
i.e., that being an alternative solution to the
pr oposal

JUDGE MACE: So do you understand that,

Ms. Fox? They're not proposing to close both, but
rather one or the other.

M. Thonpson, do you have any comrents on
this anmended petition?

MR. THOWSON: | do have some comments, and
was just going to state initially that, well
tentatively we don't have any objections to this. |
bel i eve the discussions to date have included this
possibility of a closure of either one or the other of
the two naned streets. And | would just point out also
that prior to the receipt here at the Commi ssion of
Burlington Northern's notion to amend their petition, we
did publish in the -- last week on the 9th and -- in the
Davenport Tinmes and on the 11th in the Lincoln County

Advertiser a notice which -- in anticipation of what
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Burlington Northern was going to do. W stated the
following. It says:

On May 8th, 2001, the Burlington

Northern Santa Fe Railway Conpany fil ed

a petition with the WITC to close D

Street crossing in the City of Sprague.

And then we al so stated:

BNSF has al so expressed interest in

pursuing the closure of the F Street

railroad crossing in lieu of closing the

D Street crossing.

And that was -- so it's our view that that
woul d satisfy the notice to the public requirenent of
RCW 81. 53. 060.

JUDGE MACE: Thank you.

Ms. Fox, do you have any comments on this?

M5. FOX: No, not at this tinme.

JUDGE MACE: All right. 1'mgoing to grant
the amended petition to inter -- the anended petition or
grant Burlington Northern perm ssion to anend their
petition as they have, adding the possibility of an
alternative closure of the F Street grade.

M. Thonpson, | understand that there has
been publication of the notice of hearing.

MR, THOMPSON. Yes, correct.
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JUDGE MACE: And would you indicate to nme
where that notice has been published and the dates? You
may have al ready done that.

MR, THOWMPSON: Yes, | will do that again. It
was published in the Davenport Tines on or about
Septenber 9th | think, and then it was al so published in
the Lincoln County Advertiser on the 11th of this nonth.

JUDGE MACE: Thank you, those appear to neet
the requirenents of the Commission with regard to notice
or the statutory requirenents with regard to notice.

Al right, let's turn nowto the process for
evidentiary hearing, and |'m hoping that the | aw nower
has now moved away so that we can have a reasonabl e
di scussion. M understanding is that Burlington wll
first present its case, and then the City of Sprague
wi |l have an opportunity to present its case. And when
| refer to cases, | mean any wi tness testinony or
exhibits. And what | would Iike to know at this point
is on each side who the witnesses will be, how many
there will be, and who they will be.

So I"'mgoing to ask first Burlington Northern
what they intend to present in terns of w tnesses at
this proceeding on the 18th.

MR. KI NERK:  Your Honor, this is Dan Kinerk

again. The primary witness who will be testifying on
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behal f of BNSF at the hearing is M chael Cow es,
COWL-E-S. He is the BNSF Manager of Public Works
Projects in Washington. The second slated witness is
Curtis Froscheiser, F-R-O-S-C-HE-I-S-E-R

JUDGE MACE: Would you repeat that again,
pl ease.

MR. KINERK: Yes, Your Honor, Curtis
Froscheiser, F-R-O-S-CHE-I-S-E-R

JUDGE MACE: Thank you.

MR. KINERK: \Who is the Superintendent of
Operations for the BNSF out of Spokane, Washi ngton. The
third slated witness is M. Gary Larsen, who is a BNSF
engi neer who is involved as a |ocal representative for
the area including Sprague for Operation Lifesaver.
Those woul d be the witnesses, Your Honor. | anticipate
that M. Cow es' testinony would take up the npjority of
the tine. M. Froscheiser and M. Larsen would be
offering very limted testinony.

JUDGE MACE: How do you spell M. Larsen's
| ast name?

MR. KI NERK: Yes, Your Honor, L-A-R-S-O-N

JUDGE MACE: S-O N, thank you

Let ne ask you before | go to Staff and the
City of Sprague, M. Kinerk, do these w tnesses intend

to present exhibits?
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MR KINERK: Yes, and again alnost all of the
exhibits will be presented through the testinony of
M. Cowmes in terns of the exhibits, and | amcurrently
preparing the final exhibit witness list, which I will
have for the Staff, for the Court, and for the City
prior to the hearing on Wdnesday.

I can let, kind of a global analysis, let you
know that | anticipate that there will be an aerial type
of photograph used as an exhibit that will outline the
streets and | andmarks of the City of Sprague. In
addition, there will be | aser photographs of the B
Street, the F Street, and D Street crossings basically
taken fromall angles that will be offered for
illustrative purposes to basically to assist the parties
and the fact finder in looking at the and assisting
everyone in understanding the track [ ayout, the crossing
protective neasures that are at each of the crossings,
and just the landmarks as they relate to the | ayout of
the City. In addition, I would anticipate using the
timetable, which will establish the speeds of the Antrak
and freight trains that travel through there. There
will also be sonme statistical information that conmes out
of the FRA's Railroad Safety Statistical Report as wel
as the WBDOT Closed Crossing Initiative, there are

docunents relative to that, the BNSF G ade Crossing
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Cl osure Project, and that will be the primary exhibits
that | foresee being used. And as | indicated,
primarily those photographs will be introduced through

the testimony of M. Cow es.

JUDGE MACE: All right, thank you.

Let me ask the City of Sprague.

MS. FOX: Okay, | will have a letter that is
going to be fromthe County Conmmi ssioner, Lincoln County
Commi ssioner, Bill G adel.

JUDGE MACE: Do you have any wi tnesses who
will be testifying live during the evidentiary
proceedi ng?

M5. FOX: Mself, Sylvia Fox. | will have
the fire chief, Kon Lanparter, possibly Beth Ann Engl es.

JUDGE MACE: And who is that?

MS. FOX: Sprague G ange.

JUDGE MACE: Okay, and who el se?

MS. FOX: At this time | don't have any ot her
Wi t nesses.

JUDGE MACE: All right. And you indicated as
far as exhibits you will have a letter fron®

M5. FOX: Bill Gradel, he's the Lincoln
County Commi ssi oner

JUDGE MACE: Do you intend to have any ot her

exhi bits?
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M5. FOX: Not that | know of at this tine.

JUDGE MACE: And how about Staff?

MR, THOWMPSON: We will just have one witness,
that's Ahner Nizam and | would anticipate that his
testi nony woul d probably be somewhere in the range of 45
mnutes. And at this point, we have about four exhibits
that we will probably be offering. Wuld you like me to
run through thenf

JUDGE MACE: |If you woul d.

MR, THOMPSON: Ckay. We have two Conmi ssion
orders from 1987, both in the matter of City of Sprague
versus Burlington Northern Railroad Conpany. The first
i s Cause Number TR-2005, and it concerns a petition for
cl osure of abandonnment of railroad crossing at C Street
in Sprague. The other is in Cause Nunmber TR-2006, and
it concerns a petition to close a railroad crossing at E
Street in Sprague. Those are just by way of history of
Conmi ssion decisions relating to crossings in the City
of Sprague. The third exhibit is we have our own map of
the city which we would offer. Perhaps it will be
hel pful in addition to the aerial photograph that it
sounds like the railroad has. And finally, we have
sel ected portions of a publication put out by the U. S
Department of Transportation Federal Hi ghway

Admi nistration, a booklet called Railroad H ghway G ade
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Crossi ng Handbook, and the portion that is selected
concerns or gives an overview of policies concerning
cl osure of at grade crossings.

JUDGE MACE: Thank you.

I did not ask Burlington Northern in ternms of
the amount of tine you think each witness will take to
present his testinony. M. Kinerk, do you have any
estimate of the tinme you believe M. Cowmes will take to
present his testinony?

MR. KI NERK:  Your Honor, | anticipate that
M. Cow es woul d be approximately two hours on direct
exam nation. | anticipate that the other two w tnesses
woul d be rmuch quicker, in the area of 30 minutes for
ei ther of those wi tnesses.

JUDGE MACE: Thank you.

Ms. Fox, do you have any idea how | ong you
think the individuals you have indicated will testify
for the City of Sprague will be in presenting their
case?

MS. FOX: | would say at the nobst probably 30
m nut es.

JUDGE MACE: Thank you.

I want to indicate to the parties that | will
deal with the marking of the exhibits at the very

commencenent of the proceeding and that you will need to
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have adequate copies for distribution at the hearing,
and |'m hoping that you will plan accordingly.

MR. THOMPSON: On that note, Your Honor, how
many copi es would you anticipate, one for the court
reporter, one for the Bench, and then one for each of
the parties?

JUDGE MACE: | was actually thinking of six
copi es.

MR, THOWPSON: Ckay.

JUDGE MACE: That will allow for some
additional copies if it's necessary.

The court reporter, | think, would only
require one; is that correct?

THE REPORTER: Yes.

JUDGE MACE: Thank you.

So six copies of exhibits should be
avai |l abl e.

I think the last thing | want to discuss with
regard to the process for the evidentiary hearing has to
do with the post hearing procedures. M thought on how
to close the proceedi ng would be to have oral argunent
take place and that there would not be the subm ssion of
briefs. 1 want to hear fromthe parties whether or not
that nmeets their idea of how the proceedi ng woul d cl ose.

M. Thonpson.
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MR, THOWPSON: We would be willing to proceed
either way the Bench feels would be nost hel pful. W
woul d be happy to subnmit a post hearing brief or to just
go with an oral closing.

JUDGE MACE: Thank you.

Ms. Fox?

MS. FOX: |'m not exactly understandi ng what
you' re asking

JUDGE MACE: Well, at the end of a hearing,
an evidentiary hearing, the parties usually have a
chance, in fact al nost always have a chance, to neke
argunment to the Conmmi ssion about the nerits of their
case and to state why the Conmi ssion should adopt their
position, what are the |legal argunments for adopting the
party's view of the facts of the situation.

And that can be done in a nunber of ways, and
I have the discretion to ask you to just sinply provide
oral argunment, but | want to ask you whether or not you
woul d prefer oral argunent, which is just an argunent in
the nature of a brief that is provided at the cl ose of
the proceeding. The alternative to that is to provide a
written brief within a certain nunber of days after the
cl ose of the hearing. And so on the one hand, it's
qui cker if you do oral argunent and | ess costly and |ess

time consum ng for the parties. On the other hand, if
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you provide a witten brief, it may offer you the
opportunity to marshal your argunents in a different way
or to have sone tine to process the facts and the
positions of the parties that have come up during the
course of the hearing. I'minclined to go with ora
argunent, but | do want to hear the parties' preference
with regard to this. So that's what |I'masking, |I'm
hopi ng that that explained it, Ms. Fox. Can you tell ne
whet her you woul d prefer oral argument or post hearing
briefs?

MS. FOX: The oral would be fine.

JUDGE MACE: All right.

And M. Kinerk?

MR, KI NERK:  Your Honor, oral argunent is
fine, thank you.

JUDGE MACE: All right. So | will provide a
time for that after the evidence closes. | suppose
there is the likelihood that we would just need one day
for the hearing, but we do have two scheduled so that if
we go over we will still have tinme the following day to
conpl ete both the presentation of the evidence and give
sufficient time for oral argunent.

That conpl etes the process for evidentiary
hearing. |s there any question about the evidentiary

heari ng, the process or anything about the evidentiary
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hearing that the parties would like to ask at this tinme?
MR, KINERK: Nothing from Petitioner BNSF
t hank you, Your Honor
JUDGE MACE: All right, then let's just nove
briefly to the process for the public hearing. The
public hearing is scheduled to convene at 6:30 in the
evening on the 18th. And usually | believe what happens
is there's a brief introduction by the Adm nistrative
Law Judge. | will take the appearances of counsel who
are present in the room | wll introduce any
Commi ssion Staff menbers who are present and any conpany
personnel who are present. | will rmake a brief, in ny
brief presentation | will outline the issue, and | wll
di scuss briefly how people should, you know, what the

process i s and how peopl e shoul d approach naking their

comment s.

The comrents will be sworn comrents. Anybody
that signs in who wi shes to speak will be given an
opportunity to speak after people are sworn in. | wll

limt the time for speaking to approxinately three to
five minutes. It will depend on the nunber of speakers.
If the number of speakers is large, | will have to make
sone adjustnent to | essen the anmount of tinme per
speaker. And the nmin purpose of the public hearing is

sinmply to take comments fromthe public. [It's not
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really for the ALJ to answer questions. But what |
woul d do is refer questions to either Staff or the
conpany if individuals fromthe public have questions.

So those are basically the procedures for the

public hearing. | believe it's slated to go from 6: 30
to 8:30. |If there are not many speakers, it's possible
that we will adjourn early. | guess that all depends on

how many people fromthe public turn out obviously.

So are there any questions about the nature
of the public hearing or the process for the public
heari ng?

M5. FOX: No

MR. KI NERK:  Your Honor, this is M. Kinerk
on behalf of BNSF. The only question that I wanted to
make sure that | knew was where exactly the hearings
will transpire.

JUDGE MACE: Where the hearings will

transpire, well, that is a very good question. |'mjust
searching to see if | have an answer. They will be in
Spr ague.

MR. KINERK: Ckay, that much | assuned.
had seen on the notice of change in date of the public
comrent hearing that they were listed at the Sprague
Chanber Building, 213 South C Street, and | just assuned

that that would be the sane | ocati on where the
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evi dentiary hearing would occur as well

MR. THOWPSON:  Yes.

JUDGE MACE: |'m advised that the answer to
that question is yes. | knowthat | did not personally
meke those arrangenents, and so | don't have that
information, but |I'm advised that that's the case, that
all hearings will take place at the Sprague Chanber
Bui | ding on 213 South C Street.

MR. KI NERK: Excellent, thank you.

JUDGE MACE: |s there anything el se we need
to address at this point?

Mayor Fox, do you have anything further that
you feel needs to be addressed at this point?

MS. FOX: No, thank you.

JUDGE MACE: All right, it looks |ike then we
are adjourned until Wdnesday the 18th at 9:30 in the
norni ng at the Sprague Chanber Building, and | | ook
forward to neeting you all there. Thank you.

(Proceedi ngs adjourned at 2:01 p.m)



