BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION
COMMISSION

WASHINGTON UTILITIES AND
TRANSPORTATION COMMISSION

Complainant,

VS.

PACIFICORP d.b.a. PACIFIC POWER &
LIGHT COMPANY,

Respondent.

DOCKET UE-090205

RESPONSE TO PUBLIC COUNSEL’S
MOTION FOR AN ORDER
REGARDING THE CUSTOMER
NOTICE

)] Pursuant to WAC 480-07-375 (4), Pacific Power & Light Company (“PaciﬁCofp”

or “Company”) responds to the Motion for an Order Regarding Customer Notice

(“Motion”), filed on June 22, 2009, by the Public Counsel Section of the

Washington Attorney General’s Office (“Public Counsel”). As part of its general

rate case, the Company must issue a customer notice to inform its customers of

the pending rate revisions and their right to participate in the proceeding.1

Although Public Counsel does not argue that the Company’s proposed notice is

deficient under the Commission’s rules, Public Counsel seeks to exclude from

PacifiCorp’s customer notice a chart entitled “US Average Residential Monthly

Electric Bills for 1,000 kWh” (“chart”).

! ¢ee WAC 480-100-194 and -197.
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2 PacifiCorp’s proposed customer notice’ satisfies WAC 480-100-194 and -197 by
properly informing customers of the pending rate revisions and their right to
participate in the proceeding.” The Washington Utilities and Transportation
‘Commission (“Commission™) should deny Public Counsel’s Moﬁon and approve
the customer notice proposed by PacifiCorp.

I. Background

3 At the public meeting on February 26, 2009, the Commission provided notice of
PacifiCorp’s general rate filing and suspended PacifiCorp’s proposed tariffs.* On
March 24, 2009, Administrative Law Judge Patricia Clark issued a Prehearing

| Conference Order (“Order™) for this case.” The Order required Commission Staff
(“Staff”), PacifiCorp, and Public Counsel to report their efforts to reach consensus
on the content and format of the Company’s public notice required for this
proceeding.® To that end, the Company prepared a customer notice and circulated
it to Staff and Public Counsel for comment.

4 The Company and Public Counsel reached agreement on all aspects of the notice,
except one. On May 15, 2009, Public Counsel informed the Company that it
objected to the content of the notice because it included the chart titled “US

Average Residential Monthly Electric Bills for 1,000 kWh,” PacifiCorp was

% After Public Counsel filed its Motion, PacifiCorp discovered that the comparison of current and proposed
rates by service had been inadvertently omitted from the notice when the notice was revised for other
changes. This information is required by WAC 480-100-194(4)(d). The Company’s proposed notice—
including the comparison of current and proposed rates by service—is attached as Exhibit A.

* See WUTC v. Puget Sound Energy, Dockets UG-072300 and UG-072301, Order 06 at § 12 (April 1,
2008).

* WUTC v. PacifiCorp, Docket UE-090205, Notice of Prehearing Conference at 1 (March 2, 2009).
SWUTC v. PacifiCorp, Docket UE-090205, Order 04 (March 24, 2009).
©1d at v 12.
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surprised by this objection because an almost identical chart was included in
Avista Corporation’s (“Avista”) general rate case customer notice approved by
Public Counsel on April 17, 2009.” The chart used by Avista differed from
PacifiCorp’s primarily in that it used rate information from 2008, while
PacifiCorp proposed to use more up-to-date information from 2009.%

b} In numerous meetings, phone calls, and emails throughout May and June 2009,
PacifiCorp attempted to compromise with Public Counsel on this issue. First,
PacifiCorp revised the proposed chart to include not only its current rates, but also
its proposed rates. Second, the Company agreed to include a statement with the
chart explaining that: “The UTC does not consider electric rates charged by other
utilities in setting rates.” Third, responding to Public Counsel’s proposal to
substitute the chart available on the Commission’s website comparing rates of
Washington electric utilities, the Company proposed a pie chart that allowed a
similar comparison in a manner that did not violate the Company’s policy against
referencing other utilities by name in rate comparisons.’® Public Counsel rejected

all of these proposals and filed its Motion.

" WUTC v. Avista Corporation, Dockets UE-090134 and UG-0901335, Letter from Public Counsel Re:
Public Notice Report (April 17, 2009).

® The Avista notice also includes a reference to rates in Hawaii. Because these rates were much higher than
any other rates included in the chart, PacifiCorp removed them from the comparison as an outlier, The
Avista customer notice is attached as Exhibit B. A copy of the notice was provided to PacifiCorp by the
WUTC.

? This is similar language to that proposed by Public Counsel if the Commission allows a comparison chart.
Motion at § 17.

'° This proposed chart is attached as Exhibit C. The Company remains willing to substitute or add this
chart to the notice.
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Il. Argument

A, The Company’s Proposed Customer Notice Satisfies the Commission’s Rules.

6 Commission rules require electric utilitics to provide customer notice when a
company proposes a change to its tariffs.!! The purpose of these rules is to
“inform customers concerning the pendency of [the] proceeding, how they may
learn more about it, and how they may participate.”'* Thus, a substantial portion
of the rules address the language used to describe public participation in the
proceeding.”® These rules mandate the minimum information that utilities must
include in the notice. Nothing in the language of the rules or the Commission’s
interpretation of the rules prohibits the inclusion of additional information for
customer education." Speciﬁpally, no Commission rule or order prohibits the
inclusion of rate comparison charts in customer notices.

7 Public Counsel’s only basis for challenging the proposed customer notice is to
demonstrate that it is deficient under the rules. But Public Counsel does not make
the claim that the disputed chart renders PacifiCorp’s notice deficient under the
rules, nor can it credibly do so having just approved Avista’s proposed customer

“notice that includes the same chart. Because PacifiCorp’s customer notice
indisputably complies with the Commission’s rules, the Commission should deny

Public Counsel’s motion.

TWAC 480-100-194 and -197.
12 See WUTC v. Puget Sound Energy, Dockets UG-072300 and UG-072301, Order 06 at 9 12.
B See WAC 480-100-197(2).

Y WUTC v. Puget Sound Energy, Docket UG-080064, Order 06 at 12 (“The notices PSE has provided in
accordance with the Commission’s rules...are legally sufficient... We require nothing more.”),
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B.  The Chart Is Not Misleading.

8 Public Counsel argues that the use of rate comparisons is inherently misleading
because the Commission does not set rates based upon such a comparison.15 To
address this concern, the Company has agreed to include the statement that: “The
UTC does not consider electric rates charged by other utilities in setting rates.”
This disclaimer resolves Public Counsel’s concerns about potential customer
confusion by clearly stating that the Commission does not consider other utility’s
rates in determining PacifiCorp’s rates.

9 The chart proposed by the Company provides accurate, useful information to its

- customers. The chart was developed from information provided by the Edison
Electric Institute (“EEI”) through its Typical Bills and Average Rates Report

s Winter 2009. This report is based upon an industry-wide survey reflecting the
typical monthly bill to customers as charged by investor-owned utilities. The rate
comparison chart in the Avista customer notice approved by Public Counsel is
also based upon EEI data.

10 The chart provides context for PacifiCorp’s customers to understand how their
rates compare to those of other electric customers in western states. While Public
Counsel argues that comparison charts are “misleading,” it also points out that the
Commission itself publishes just such a comparison.'® The Commission’s chart

compares what residential customers of six Washington utilities pay for 1,000
kWh of usage in 2009, Similarly, the Company’s chart compares what residential

customers of different western states pay for 1,000 kWh of usage in 2009.

"> Motion at Y7 and § 17.
1 See Motion Exhibit B.
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Presumably, the Commission, like PacifiCorp, recognizes that comparison charts
are educational to Washington customers and not inherently misleading.

The Energy Project also argues that the chart is misleading because it does not
indicate whether the underlying utility rates are derived in part based upon
operation of a power cost adjustment. Because PacifiCorp’s rate chart, like the
rate chart on the Commission’s website, purports to compare only final charges to
residential customers for 1,000 kWh of electricity, by deﬁnition it does not

contain detail on the myriad of factors that impact these final rate levels—such as

- a PCAM or rate design. The chart is captioned “US Average Residential Monthly

Electric Bills for 1,000 kWh” and concisely presents only this information. The
chart is limited in scope and not misleading.

The Chart Will Not Discourage Public Participation.

Public Counsel argues that inclusion of the chart will somehow discourage public
participation in the docket because the chart implies the rate increase is justified.””
For a general rate case, the Commission has previously found that utilities
adequately encourage public participation when the notice conforms to the rules.'®
Here, the notice includes explicit language encouraging public participation' and
it conforms to the public involvement language required by WAC 480-100-

197(2)—an issue that is not disputed by Public Counsel. As noted above, the

1 Motion at § 1L

** See WAC 480-100-194 and -197; and WUTC v. Puget Sound Energy, Dockets UG-072300 and UG-
072301, Order 06 at 4 12.

- 1 Exhibit A. The notice states “Your input into this process is important, please comment ” and outlines the
various ways customers can participate including at the public hearing, by contacting Public Counsel,
submitting written comments directly to the Commission, or by contacting PacifiCorp directly.
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14

Commission crafted its customer notice rules specifically to encourage public
participation and compliance with the rules satisfies that purpose.

Moreover, it is unlikely that inclusion of the chart will discourage public
participation. In a case involving the merger of two telecommunications
companies (not governed by WAC 480-100-194 and -197), the Commission
approved a customer notice that stated that the results of the merger are not
expected to affect the provision of service received by customers of either
company.”’ In other words, the Commission found that a customer notice
informing customers that a proposed merger would have no impact on them did
not discourage participation. Here, the notice provided by PacifiCorp explicitly
encourages public participation and states that PacifiCorp is attempting to
increase customer rates. The Company clearly informs customers that the case
will affect them and tells them how to participate if they so choose.

Public Counsel Proposes Impermissible Restrictions on PacifiCorp’s Right to
Communicate with its Customers.

Public Counsel acknowledges that there are constitutional limitations on the
Commission’s ability to regulate PacifiCorp’s customer notice.”! To prevail on its
Motion, Public Counsel must establish either that the customer notice is

misleading or that the regulation of the notice implements a substantial

- ¥ In the Matter of the Joint Application of Verizon Communications Inc. and MCI, Inc. For Approval of
Agreement and Plan of Merger, Docket UT-050814, Order 06 at Appendix A (Nov. 9, 2005)
(*Verizon/MCI Order”) (the notice stated: “Washington customers...are not expected to experience any
change in the provision of service they receive today as a result of the merger™).

I Motion at q 12.
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government interest, directly advances that interest, and reaches no further than
necessary to serve that interest.””

15 Public Counsel has failed to satisfy either standard. As discussed above, the
comparison chart is not misleading, especially with the clarifying caption
PacifiCorp has agreed to include. Additionally, the Commission has previously
rejected proposals like Public Counsel’s for incremental, ad hoc customer notice
requirements.”® Public Counsel cannot prove that its position serves a substantial
interest and reaches no further than necessary, particularly given that:
(1) PacifiCorp has complied with the customer notice rules; (2) Public Counsel
has applied its position inconsistently among utilities; and (3) PacifiCorp’s rate
comparison chart is “straightforward information about utility services and
bills,”** which PacifiCorp could include separately in a newsletter or other bill
stuffer.

E. PacifiCorp Made a Good Faith Effort to Compromise this Issue.

16 Throughout this process, PacifiCorp has offered several concessions to address
Public Counsel’s concerns in an attempt to reach consensus regarding the content
and format of the customer notice as contemplated by the Order”® Public

Counsel rejected these proposals. The only concession proposed by Public

2 See Central Hudson Gas & FElectric Corp. v. Public Service Commission of New York, 447 U.S. 557, 566
{1980}.

2 See WUTC v. Puget Sound Energy, Docket UG-080064, Order 06 at § 12 (compliance with WAC 480-
100-194 and -197 is all that is required to satisfy the Commission’s interests with respect to the customer
notice).

# See Pacific Gas and Electric Company v. Public Utilities Commission of California, 475 U.S. 1, 8 (1986)
(“There is no doubt...[the utility’s] newsletter Progress receives the full protection of the First
Amendment.”).

¥ See WUTC v. PacifiCorp, Docket UE-090205, Order 04 at 12 (Mar. 24, 2009).
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Counsel was the use of the Commission’s Washington-only comparison chart.
After the Company indicated it has a policy against specifically naming other
utilities in rate comparisons, PacifiCorp created a chart showing how PacifiCorp’s
rates compared to average rate levels in Washington, However, Public Counsel
also rejected the use of that chart.

17 PacifiCorp has made a good faith effort to resolve this matter without having to
involve the Commission, notwithstanding the inherent inconsistencies of Public
Counsel’s position on the PacifiCorp and Avista customer notices.

Signature Page Follows
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HI. Conclusion
18 Based upon the foregoing, the Company respectfully requests that the
Commission deny Public Counsel’s motion and approve PacifiCorp’s proposed
customer notice attached as Exhibit A, to which PacifiCorp will add the statement
that “The UTC does not consider electric rates charged by other utilities in setting

rates.”

DATED: June 30, 2009.

. Respectﬁ;l’liS/ub'nitte 4
Katherine A. McPowell
McDowell & Rackner PC
520 SW 6™ Ave., Suite 830
Portland, OR 97204
Telephone: (503) 595-3924
Facsimile: (503) 595-3928
Email: katherine@mecd-law.com

Michelle Mishoe

Legal Counsel

PacifiCorp

825 NE Multnomah, Ste 1800

Portland, OR 97232

Telephone: (503) 813-6840

Facsimile: (503) 813-7252

Email: michelle.mishoe@pacificorp.com

Attorneys for PacifiCorp
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Docket UE-090205

Response to Public Counsel’s Motion for an Order
Regarding the Customer Notice

Exhibit A

PacifiCorp’s Proposed Customer Notice
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Docket UE-090205

Response to Public Counsel’s Motion for an Order
Regarding the Customer Notice

Exhibit C

Comparison Pie Chart
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