BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

	WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION, 


Complainant,

v.

PACIFICORP d/b/a PACIFIC POWER & LIGHT COMPANY, 


Respondent.

	DOCKET UE-090205
COMMISSION STAFF’S RESPONSE TO PUBLIC COUNSEL’S MOTION FOR AN ORDER REGARDING THE CUSTOMER NOTICE 


1 Commission Staff opposes Public Counsel’s motion for a Commission order requiring PacifiCorp to exclude a rate comparison table from its customer notice.
  

I. Prologue
2 WAC 480-100-197 covers utility notices to customers regarding a pending rate case and the Commission’s customer comment hearing.  For example, the rule requires the notice to contain a brief explanation of the reasons for the rate change, a comparison of current and proposed rates, and an example of the impact on a typical customer’s bill.
  In addition, the rule requires the notice to contain certain public involvement information, such as the Commission’s address, the date, time and location of the public meeting, and how a customer can participate.  Significantly, the rule does not bar the utility from including information other than the types listed in the rule.  
3 Public Counsel does not claim that the proposed notice violates WAC 480-100-197.  Instead, Public Counsel insists the rate comparison table renders the proposed notice “misleading” as a matter of law, and the Commission would not violate PacifiCorp’s First Amendment rights if it orders the table removed.  

II. Discussion
4 The Commission should deny Public Counsel’s motion.  First, the proposed notice fully complies with WAC 480-100-197.  Second, Public Counsel’s arguments lack credibility because Public Counsel recently negotiated a customer notice in the pending Avista rate case that contains a similar table.  Public Counsel thinks that was simply a matter of “negotiation.”
  In fact, it is much more than that, because if Public Counsel’s current position is correct (i.e., that the table makes the notice unlawfully misleading), then it must follow that Public Counsel negotiated an unlawful notice in the Avista matter.  It is not reasonable to believe Public Counsel would do that.  It is reasonable to conclude that the table did not render the Avista notice unlawfully misleading, or unlawful in any other way.
5 Third, Public Counsel’s legal analysis is founded on anti-trust/consumer protection statues that do not apply.
  While, as a matter of policy, the Commission may rightfully be concerned about utility notices that are misleading, neither the table at issue here nor the table in the Avista notice are misleading; they simply offer a factual context for understanding the utilities’ rates.
  
6 In any event, even if the state anti-trust/consumer protection statute applied, the test would be whether the table has a capacity to mislead “a substantial segment of the population.”
  Public Counsel has not demonstrated that a “substantial segment of the population” would be misled by the table.  Instead, Public Counsel speculates that some PacifiCorp customers might think the Commission uses rate comparisons to set rates,
 which might then lead some of them to believe that PacifiCorp “deserves” a rate increase, that the rate comparison somehow justifies the rate increase, or even that the requested rate increase is fait accompli; Public Counsel posits that this may discourage participation.

7 However, Public Counsel promptly refutes its own speculation by correctly observing that the law is clear: Rate comparisons are not used to set rates.
  Public Counsel also fails to point out that the “General rate case information” section of the proposed notice clearly states that the Commission “has authority to approve rates that are higher or lower” than PacifiCorp’s request.
  That section also describes the general information the Commission considers, and other utilities’ rates are not mentioned.  It is far more likely that customers understand this, and they also understand what is also prominently set forth in the proposed notice: PacifiCorp is seeking a 15.2% residential rate increase, with an average residential customer’s bill increasing over $12 per month.
  The rate comparison table does not change these elemental facts.  
8 In any event, though Public Counsel’s concerns lack merit, those concerns would be satisfied by a disclaimer that the Commission does not use rate comparisons to set rates.
  

9 The foregoing analysis renders irrelevant Public Counsel’s First Amendment argument.  Even so, Public Counsel’s uses the wrong analysis.  As Public Counsel concedes, the “commercial speech” analysis used in its motion applies only to speech related “solely” to PacifiCorp’s economic interests.
  However, Public Counsel cannot prove that only economic interests are at issue here.  In this case, those interests are inextricably intertwined
 with such policy issues as rate spread/rate design, service quality, and the structure of low income programs, to name a few.  
10 Finally, even assuming Public Counsel used the correct analysis, the Constitution does not require the Commission to exclude the table;
 a disclaimer would suffice.
     
III.      Conclusions

11 For the reasons stated above, the Commission should deny Public Counsel’s motion.  
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� A copy of the proposed notice is attached as Exhibit 1.


� WAC 480-100-197(2) requires that the utility include the information described in WAC 480-100-194(4) (other than (4)(j)).


� Public Counsel Motion at 4 n.11.


� Public Counsel Motion at 4.  For example, for the two cases Public Counsel cites in this context, Hangman Ridge was decided under RCW 19.86, which does not apply to Commission-regulated activities (RCW 19.86.170), and Feil was decided under the Federal Trade Commission Act, which applies only to interstate commerce.  Chas. A. Brewer & Sons v. Fed. Trade Comm’n, 158 F.2d 74 (1946).  


� On page 5 of its Motion, ¶ 9, Public Counsel attempts to challenge the accuracy of the figures in the table, but offers no calculation to contradict those figures.  Also without proof, Public Counsel suggests that EEI (the source of the table) is biased, but offers no explanation why EEI has any interest in producing false rate data.


� Hangman Ridge, 105 Wn.2d at 785.


� Public Counsel Motion at 4, ¶ 7.


� Public Counsel Motion at 5-6, ¶¶ 9-11.  Public Counsel’s concern about “participation” raises no due process issue, and does not otherwise challenge the adequacy of the lawful notice the Commission previously provided.  That “Notice of Prehearing Conference” (March 2, 2009) was a formal notice issued in full compliance with the Administrative Procedure Act.  It offered all interested persons an opportunity to seek intervention and participate in this docket as parties.  The Commission took interventions on March 23, 2009.


� Public Counsel Motion at 4, ¶ 7 and  n.12. 


� See Exhibit 1 to this Response, second page.


� See Exhibit 1 to this Response, second page.


� Staff counsel had suggested this language: “The UTC does not consider electric rates charged by other utilities in setting rates for PacifiCorp.”  Staff understands the Company is amenable to such a disclaimer.


� Public Counsel Motion at 6, ¶ 13.


� Commercial speech loses that character when it is “inextricably intertwined with otherwise fully protected speech.”  Riley, v. Nat’l Fed’n of the Blind, 487 U.S. 781, 796, 108 S. Ct. 2667, 101 L. Ed. 2d 669 (1988). 


� States have flexibility in addressing First Amendment problems: A constitutionally acceptable solution is “a fit that is not necessarily perfect, but reasonable; that represents not necessarily the single best disposition but one whose scope is ‘in proportion to the interest served.’”  Bd. of Trustees of the State Univ. of New York v. Fox, 492 U.S. 468, 480, 109 S. Ct. 3028, 106 L. Ed. 2d 388 (1989) (citation omitted).  


�  See footnote 14.  In Central Hudson Gas & Elec. Corp. v Public Service Comm’n of New York, 447 U.S. 557, 565, 100 S. Ct. 2343, 65 L. Ed. 2d 341 (1980), the Court condoned the use of disclaimer remedies: “For example, in Bates, the Court specifically did not ‘foreclose the possibility that some limited supplementation, by way of a warning or a disclaimer or the like, might be required.’” (Citations omitted).  





STAFF’S RESPONSE TO MOTION FOR AN ORDER

REGARDING CUSTOMER NOTICE - 2

