0001
1 BEFORE THE WASHI NGTON STATE
2 UTI LI TIES AND TRANSPORTATI ON COWM SSI ON

3 In the Matter of DOCKET NO. UT-040572

)

)
4 PENALTY ASSESSMENT AGAI NST ) Vol ume |
TEL WEST COVMUNI CATIONS, LLC. ) Pages 1 to 58
)

7 A hearing in the above natter was held on
8 October 14, 2004, from1:30 p.mto 3:15 p.m, at 1300
9 Sout h Evergreen Park Drive Sout hwest, Room 206, O ynpi a,

10 Washi ngton, before Adm nistrative Law Judge C. ROBERT

11 WALLI S.

12

13 The parties were present as follows:

14

15 THE COWM SSI ON, by LI SA WATSON, Assi stant

Attorney Ceneral, 1400 South Evergreen Park Drive
16 Sout hwest, P.O. Box 40128, d ynpia, Washington

98504- 0128, Tel ephone (360) 664-1186, Fax (360)
17 586-5522, E-Mail |watson@wtc.wa. gov.

18
TEL WEST COVMUNI CATI ONS, LLC, by RI CHARD J.
19 BUSCH, Attorney at Law, Graham & Dunn PC, 2801 Al askan
Way, Suite 300, Seattle, Washington 98121, Tel ephone
20 (206) 340-9679, Fax (206) 219-6717, E-Mil
rbusch@r ahandunn. com
21

22
23
24 Joan E. Kinn, CCR, RPR

25 Court Reporter



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

EXHI BI T:

1

ADM TTED:



0003

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PROCEEDI NGS

JUDGE WALLIS: This hearing will please cone
to order. This is a brief adjudication in the matter of
Commi ssi on Docket Nunber UT-040572, which is a plea for
mtigation froma penalty assessnment agai nst Tel West
Comuni cati ons.

Let's begin by asking for appearances on the
record, and by this | mean that the attorney or
representative of the petitioner here identify yourself
and your contact information.

MR, BUSCH. Very well, ny nanme is Richard
Busch, B-U-S-C-H |I'man attorney with the [aw firm of
Graham & Dunn in Seattle representing Tel West
Communi cations today. M mailing address is Pier 70,
2801 Al askan Way, Seattle, Washington 98121. M phone
nunber is (206) 340-9679, and the E-nmmil address is
rbusch@r ahanmdunn. com

JUDGE WALLIS: Thank you. And the person
with you, just introduce him

MR. BUSCH: Wth me is Jim Schrank, he is the
controller for Tel West Comuni cations.

JUDGE WALLIS: And how do you spell the |ast
name, please.

MR, BUSCH: S-CH R-A-N-K

JUDGE WALLI'S: Thank you.
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For Commi ssion Staff.

MS. WATSON: Good afternoon, nmy nane is Lisa
Wat son, |'m an Assistant Attorney Ceneral here on behalf
of Commission Staff. M mailing address is P.O Box
40128, A ynpia, Washington 98504-0128. M tel ephone
nunber is (360) 664-1186, ny fax nunber is (360)
586-5522, and ny E-mail is |watson@wutc.wa.gov.

JUDGE WALLIS: Thank you very mnuch

As we have noted, this is a very infornal
procedure, and | would invite you, M. Busch, to begin
in as much as being the noving party you have the burden
in this situation. Please proceed.

MR. BUSCH: Very well, thank you, Your Honor

In essence | would like to cover three broad
themes today. First, yes, Tel West did have sone
practices and procedures that were not consistent with
the Comnmi ssion's regul ations, they have addressed those
issues with the assistance of Staff, and at this point
they are in conpliance with the rules that were in
guestion. Second, Tel West is probably the only
Washi ngton based facilities based CLEC, and they are
trying to grow the conpetitive tel ecomrunications
i ndustry in Washi ngton state, and we would |ike the
Commi ssion to take that into consideration when

reviewing the matter here. And the final genera
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comrent is that we don't believe that the proposed fine
is appropriate given the nature of the conduct here and
the type of offense that's been alleged by the Staff and
for a variety of reasons that we'll go through in
detail, whether it's the Comm ssion's | egal standards
for penalties or whether it's a constitutional standard,
the proposed finding is too |arge.

Goi ng back then to the nature of the conduct,
yes, Tel West did not have the phrase, is it okay, in
the verification script when they were signing up new
custoners. And over a period of tinme, Staff was
comunicating with Tel West in a manner whi ch was
confusing to Tel West, and ultimately once the conpany
found what the real problemwas, they fixed it, they got
the script fixed, and all future conmunications with
custoners when they were being signed up were in
accordance with the rules on placing a PIC freeze for
new custoners.

We do have a few di sagreenents over specific
i nstances. You have read the materials, Your Honor, the
briefs, and | think the parties did a good job of
briefing the issues for you. |I'mnot going to go into
all of the details about whether certain violations
shoul d be upheld or turned down, the docunents talk

about that, but there are a few of themthat are pretty
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obvious to us. For exanple, one of the violations was
because a response wasn't delivered on July 4th, a
nati onal holiday. You know, when you review the
docunents, we would appreciate if you | ook for things
like that. A Commission Staff menber had found one
vi ol ation, but when the Staff report came back, the
Staff was then saying 53 violations. W don't think
that's fair under the circunstances. All of that
information is contained in the application for
adj udi cati on.

Tel West was in the situation where it wasn't
in conpliance with those rul es because they were in a
hi gh growth node. Tel West is asking the Comm ssion to
reduce the fine from $140, 000 approxi mately to somnet hing
dramatically | ess, because we think the Conm ssion's
goal is to stinmulate conpetition in this state from
conpetitive carriers, and Tel West is a small conpany
that shoul d divert those funds not to a penalty in this
situation, but to continue to invest in the network in
Washi ngton. Over the past 12 nonths, Tel West has
invested nore than $1 MIlion in facilities based
conpetition here in the state, actually facilities in
the field to serve custoners. They market partly to
resi dential custonmers, and residential custoners have

signed up for Tel West service because their service
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offering is | ess expensive than the primary conpetitor,
Qnwest, so they are delivering value to custoners, and
the customers appreciate that.

As a small conpany, $140,000 is very, very
large to soneone like Tel West. Financing is difficult
these days for CLECs. |It's difficult to go find
financing to fund the network or replace the funds that
woul d be paid as a penalty here. W're asking the
Conmi ssion to make a decision here keeping in mind the
econonmic realities of the conpetitive marketplace. |If
the Commission truly is encouragi ng conpetition, given
the nature of the conduct here, is it inappropriate to
have a fine of this magnitude. CLECs are not bringing
in cash like they were back in the late 1990's up to
2000. The Conmi ssion needs to recognize that this is
going to be a decision for the conpany, do we have to
pay a fine versus do we invest nore in the network and
bring nore services to conpetitors or to the custoners
agai nst conpetitors |like Qwest. W don't want the
Conmi ssion to make a decision in a vacuumw th that, so
we ask you to keep that in mnd.

VWhen we think about the factors that the
Commi ssion has set forth in prior decisions, the nine or
ten factors, we have sonme strong di sagreenents with

Staff on how those should be evaluated. | put together
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a couple of tables that | would like to share with
everybody, which evaluates the PIC freeze penalty,
proposed penalty assessnent, and the failure to respond
penal ty assessment, taking into consideration the
factors that the Conm ssion has set forth to be
considered. Can | approach the Bench and share that
with you?

JUDGE WALLI'S: Pl ease do.

Thank you. Counsel has handed ne a two page
docunent entitled PIC, P-1-C, freeze, penalty of
$103,400. Wth your perm ssion, counsel, | would like
to mark this as Exhibit Number 1 just so that we can
keep track of it in our docunent process.

MR BUSCH. Very well. | don't intend to
introduce it as an exhibit.

JUDGE WALLIS: Yes.

MR, BUSCH. But | certainly don't object to
it being represented as such

What | attenpted to do with Exhibit 1 is
identify first those factors that the Conm ssion has
said should be taken into consideration, and second,
classify them as whether these factors should be
bal anced in favor of mitigation or not in favor of
mtigation based upon our assessnent of the case.

And when it comes to the PIC freeze penalty
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of $103,400, the first factor is whether this is a
guestion of first inpression or whether it's a new rule.
I think we would agree this is not a newrule, but | am
unaware of any tine the Comr ssion has addressed this
rule in this manner and issued a ruling. So when Te
West initially started soliciting custonmers through a
tel emarketing canpaign, they didn't have the benefit of
any decisions fromthe Conmi ssion interpreting these
rules. And when we started receiving conmuni cations
from Comm ssion Staff, they were assessing the

i nformati on brand new, you know, just reading the rule
and conparing it with what the Staff comrunication was
Wit hout the ability to go to a Comm ssion decision and
see, okay, how does the Conm ssion interpret this rule.
And so we think that the first one, is this a question
of first inpression, that the Conm ssion would be in
favor of mitigation.

Qur position is that the Staff inits
conmuni cati ons had misstated the PIC freeze rules. W
di scussed it at great length in the briefing. The
Conmmi ssion Staff used term nol ogy interchangeably
aut horization versus verification, and Staff is
advocating that it's all the same, you can't distinguish
bet ween aut horization and verification. | don't think

that's the status of the law, whether it be Federal or
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State. | think the Feds and the State clearly
di stingui sh between an authorization and a verification,
because they can not take place at the sanme tine. Under
Federal and State rules, the two steps may not take
pl ace at the same tinme. And | think this is frankly the
first tine that Staff had to think the rules through to
this level of detail, and the Staff was confused, and
the Staff clains in the Staff report that Staff are the
experts, but | beg to differ in this particular
situation. Everybody was learning for the first tine.
And so Staff unfortunately was using the two
phrases interchangeably when they should not have, and
when Tel West was receiving the comuni cations talking
about authorization, they knew that they were getting
the custoners' authorization. It was the verification
pi ece that wasn't taking place through the third party
verification process. Wen you | ook through the
conmuni cati ons and the Staff report and you count up the
nunber of times that Staff referred to authorization
versus verification -- and frankly if you |look at the
Conmmi ssion's penalty assessnent, even the Conmm ssion
three tinmes referred to it as authorization and one tinme
referred to it as verification, so | would suggest that
the order when it was drafted carried forward that

confusi on between the two terns.
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1 When you count themup, the Staff got it

2 right 26% of the tine. And before the Commi ssion

3 deternmines that it's appropriate to penalize Tel West

4 for failing to conply with the rules, | think the

5 Commi ssi on ought to get it right too. So ny suggestion
6 woul d be that if the Conmi ssion finds that any penalty
7 is appropriate, because of the confusion over the rules
8 the penalty should not exceed 26% of whatever it could
9 be, because that's the best that Staff did and the

10 Conmi ssion did when it was preparing all its docunents.
11 The next two factors below relate to the

12 know edge of Tel West and whether they either knew their
13 conduct was a violation or should have known that the
14 conduct was a violation. The Staff in its reply brief

15 indicated that while Tel West E-mmils indicated that Te

16 West knew this was a violation, well, they referred to
17 Case Nunber 86836 and 86904. | don't think we need to
18 | ook at the communications, but if you | ook at the

19 Staff's brief and see where the Staff says Tel West knew
20 that it was not in conpliance, when you trace all those
21 citations back to the root E-rmail from Tel West, you

22 will see that Tel West said that we didn't have the

23 custoners' authorization, they were repeating back the
24 | anguage that cane from Staff when the parties really

25 were tal king about we didn't have the verification, but
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they were still confused at the tinme. |If they had
understood the difference between the two at the tine,
Tel West staff would not have said, we don't have
aut horization, we didn't get the custoner's
aut hori zation, they would have said, we didn't verify
the custoner's authorization. So | don't think the
Staff's brief accurately tal ks about the facts as it's
stated in the E-mails from Tel West. So | don't believe
until the end of February when they finally changed the
script that they knew the real problemwas a
verification process.

The next element on the checklist is whether
t he conduct was gross or malicious, and | don't believe
that Staff is advocating that the conduct was malicious
in any way, but they did indicate that they believed it
was gross. And there's no definition of gross provided
inthe rules or in the Staff's brief, but when you take
a |l ook at what coul d have happened or what happened, how
gross is normally used, the conduct we're tal king about
here is not gross by any nmeans. W' re not tal king about
sonmeone being injured, we're not tal king about someone
losing their life, we're not tal king about serious
property damage, we're not even tal ki ng about someone
whose phone service was interrupted without notice or

didn't have phone service or the installation was
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del ayed or anything like that. Staff takes the position
that it's gross because it happened many tines. Well, |
woul d agree that the frequency was high, the nunber of

al  eged viol ati ons was high, but that doesn't
necessarily make it gross. | think you need to focus on
the inpact on the custoner, the inpact on the user, the
i mpact on, you know, the Commi ssion in its ability to
fulfill its obligations, not frequency necessarily. So
when you conpare this to other types of violations, this
doesn't fit into the category of gross.

The next elenment is the Conm ssion had
previously found violations. The Conmi ssion had not
found violations of this rule in the past, so that's not
a factor for this particular proceeding. Yes, there had
been one negotiated settlenment a couple of years earlier
over | think it was the service to |ow incomne
i ndi viduals, wholly unrelated to the rules in question
here. Staff is saying that, well, because there was a
prior violation, we think you should not have any
mtigation at all. But | don't believe that's a correct
interpretation of the Comn ssion's order when you apply
these mitigation factors. | think you will find that
the Commi ssion is focusing on like in the Pacific Power,
which case was it, the food case, the pipeline violation

case, where they had an existing order where they had
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1 found viol ations, and then one year |ater they hadn't

2 remedi ed the situation so they were fined again. That's
3 the type of existing violation that the Comri ssion is

4 | ooking for in the mtigation factors.

5 The next few factors deal with whether the

6 of fendi ng conduct had i nproved and whet her renedi al

7 steps were undertaken. | think clearly once the conpany
8 under st ood the comunication fromthe Staff and hired

9 addi ti onal resources to nake sure that they could

10 respond in a tinely manner, all of the issues were taken
11 care of, so | think on both of those the factors do

12 favor mtigation.

13 The next factor was added | think in a

14 Paci fic Power case, rough proportion of seriousness of
15 of fense and the conpany's willingness to conply. M

16 interpretation of that new elenent in 1999 was it was in
17 response to the Suprenme Court's case on the excessive

18 penalties clause. So |I kind of apply the last two

19 factors on the sheet to the Constitutional standard of
20 excessive fines or penalties. Under the, | mght not
21 pronounce the name right so I'mgoing to | ook at ny
22 sheet here, Bajakajian case, U S. versus Bajakajian
23 case, a |eading case on the excessive fines clause, the
24 Suprenme Court focused in on the nature of the violation.

25 In the Bajakajian case, the violation was a failure to
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report the attenpted transport of $350,000 in cash out
of the country. It wasn't an allegation of hiding
noney, it wasn't an allegation of unlawful export, it
was a failure to report. So the Suprene Court focused
clearly on the report that wasn't filed, and does that
justify the $350,000 forfeiture.

When we take a | ook at the situation here
when you | ook at Tel West's conduct, the two specific
charges that we're tal king about are nunber one, did
they get verification of the custoner's authorization
It's not slanming, it's not fraud, it's not
di sconnecting service without notice, it's not even did
you get their authorization, because in the script they
did get the authorization. It was just the | ast
verification piece. And when you look at the failure to
get verification, where are the danages? Wo is harned?
You know, you can't point to anyone who suffered
financial |oss, physical loss, any type of loss as a
result of the failure to verify a prior authorization
So, you know, for the Staff to say that a penalty of
$103, 000 is appropriate for failing to ask, is this
okay, there is no rationale, there is no proportionality
at all, and the Staff hasn't proven any type of
financial loss. So it's just, you didn't ask a sinple

phrase, therefore the penalty is $100,000, that will not
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clear Constitutional muster, nor will I think it neet
the Commi ssion's standard of rough proportions to the
seriousness of the offense.

And then ultimately the conpany's willingness
to conply, they have cone into conpliance.

For the PIC freeze penalty, | do believe that
the one factor that doesn't weigh in our favor is
repeated violations. | think that the Commi ssion had
not found a violation, but this happened nunerous tines,
and we are not going to disagree with that. | would
like to point out that it's not |ike they nade the
deci sion every day that they're going to violate the
Commi ssion's rules. They set up the third party
verification script, revised it two tinmes, and finally
got into conpliance, so it was set up the process, |et
it work, sign up the custoners, and there were actually
only two decision points which generated all of the
concerns fromthe Staff rather than 1,000 decisions made
over the course of several nonths.

Do you have any questions on our view of the
PIC freeze penalty?

JUDGE WALLIS: No, thank you.

MR, BUSCH:. Thank you.

Okay, | would like to nove then to the second

page of Exhibit 1, which tal ks about the response tines.
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And simlarly as far as known and intentiona
violations, | want to go back to the days when | Love
Lucy was on TV. And if my hunch is correct, sonme of us
in the roomrenmenber the scene when Lucy was trying to
keep up with the chocol ates that were coning out of the
factory, and they were falling all over, and she was
trying to keep up and would stuff a few in her nouth and
stuff a few in her pockets and so on. When you work in
a conpetitive tel econmunications conpany, life is
somewhat |ike that.

| started in telecomin 1978. | have worked
in the ILEC business, | have worked in the wireless
busi ness, and now |I' m out si de counsel to the
comruni cations industry. And | can tell you when you
work in a conpetitive business |ike wireless or the CLEC
busi ness, everything noves fast, there is so nmuch to be
done, and it's a question of which projects get
prioritized today. And it's not |ike you nmake a
deci sion that these other projects don't get worked,

it's just that you never get that far through your

i nbox, you never get that far through, | nmean fill in
the blank, the reports sitting on the desk, the mail in
t he i nbox.

There's no allegations and Tel West didn't

make a consci ous decision every day to ignore inquiries
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fromStaff, they were just trying to keep up with the
flow of a conpetitive business trying to grow the

busi ness and serve custonmers. Again, was the conduct
gross or malicious? W' re not tal king about people
being injured, we're not tal king about custoners being
out of service, we're tal king about a failure to respond
to an E-mail within three or five days. Had the
Commi ssi on previously found violations? Just like in
our |ast conversation on the PIC freeze, no, there had
been no prior violations found by the Conm ssion.

Next two itens, was the offendi ng conduct
i mproved and renedi al steps ever taken? Absolutely.
They hired Don Taylor, and ever since Don has been on
board in md April, the conpany has been responding in a
timely manner.

The next itemis the rough proportion of the
seriousness of the offense and the conpany's willingness
to comply. Again, how serious is the offense? Now we
do take comruni cations very seriously fromthe
Commi ssion, | don't want to send a m sl eadi ng nessage
here. But when we conpare it to is soneone out of
service, is there a person that has nedical needs that
t he phone has been di sconnected i nappropriately, that's
not what we're tal king about. We're tal king about the

ordi nary conmuni cati ons between Staff and a
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t el ecommuni cati ons conpany about whether, and then fil
in the blank, there were sonme other, and then the issues
were PIC freeze or billing questions and so on. So the
harm t hat was being caused isn't gross or nualicious,
it's just failure to respond in a tinmely manner. So the
penalty of roughly $40,000 is way too large for the type
of nonresponsi veness that we had here. M suggestion
woul d be on this one that we | ook at each individua
conpl ai nt as one instance of failure to respond in a
tinmely manner rather than adding up 73 or 56 or whatever
it is for each individual case

Now as far as the factors that don't weigh in
favor of nmitigation for the response tinme penalty, |
don't believe this is a question of first inpression, |
don't believe that Tel West should not have known the
conduct was a violation. | don't think that weighs in
our favor, and it did happen numerous tines, we're not
going to dispute that.

Do you have any questions about our concerns
over the response tine penalty?

JUDGE WALLI'S: No.

MR, BUSCH: Thank you.

As a final series of comrents, it struck nme
when readi ng through the docunents, the Staff response

to application for mtigation of penalties, | would |ike
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you to see if you can find that in your file, Your
Honor, the Staff response.

JUDGE WALLIS: Yes.

MR, BUSCH: Thank you.

As | would read through the Staff's response,
there were tines when | thought, are we really talking
about the same case here. Sone of the argunents nade by
Staff in nmy mind were so far away fromeither the facts
or the proper application of the law |l felt conpelled to
page through and identify for nyself as well as for you,
Your Honor, where | thought there was a m sunderstandi ng
either of the facts or of the application of the | aw
VWhat | would like to do nowis just flip through and
comrent on a variety of matters in the Staff's response.

I would Iike to start on page 6 in Paragraph
14 just as an exanple of how we disagree with Staff over
whether this is a violation or not. In Paragraph 14,
line 5, Staff had sent the E-mail nessage to Tel West,
and we don't dispute this, Staff said:

| listened to the TPV again, | did not

hear the custoner authorize Tel West to

pl ace a local line freeze on the account

in accordance with WJTC rul es.

And then Staff takes a position, placed in

context, the March 12th, 2004, nmessage was a request for
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information. There's no question there. The Staff did
not ask a question, they just responded, | didn't see
proof. And when the Staff clains that circunstances
like this warrant a fine, | have a serious problemwith
that. | don't think that's a request for information,
that's just a response wi thout asking for anything
further. Wen you read through the materials submitted,
I would like you to look for things like this where we
thi nk the nunber of alleged violations should be
dramatically reduced.

And this is just another exanple of what |
think is a misstatement of what the facts are or |
shoul d say not arguing what the facts really state that
they are. On page 7 starting with the last |line on the
page, Staff is arguing that the distinction between
aut hori zation and verification is not as defined as Te
West argues. Maybe it's just me, but | don't understand
why this is so difficult. The FCC rules and this
Conmmi ssion's rules clearly distinguish between the two
steps, and Staff in a confusing way argues that they're
the sane, but at tinmes that they seemto say that they
are different. Wen you go down to page 8, Paragraph
18, in the 4th line, Staff takes the position toward the
end of the 4th line, authorization sinply can not be

proved wi thout verification. | nean the unfortunate
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1 thing is that Tel West proved that you can have an

2 aut horization without a verification. | think what

3 Staff really is trying to say is that in order to

4 properly place a PIC freeze on a custoner's line, you

5 need to have authorization plus verification. So to put
6 it in algebraic terns that ny 8th grader will

7 understand, it's A plus B equals C, and | agree with

8 that, that the Cis lawful inplenmentation of a PIC

9 freeze. You can have an A without the B, but then you
10 don't get the C. And what we're saying is that we need
11 to be consistent with the terms, authorization is not
12 the sane as verification. Even though the rules are

13 confusing, we all understand now what they say, and

14 hopefully the Conmm ssion will issue an order that

15 clarifies that for us.

16 On page 14, Paragraph 34 of the Staff's

17 response, the last two sentences refer to what |

18 mentioned earlier about Staff takes the position that,

19 guote the last sentence in Paragraph 34:

20 The conpany nade several unequivoca

21 statements regardi ng not having

22 authorization to place preferred carrier

23 freezes. See Footnote 60.

24 When you go and take a |ook at Exhibit Cto

25 the declaration of Ms. Young, you will see that it
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wasn't an unequi vocal statenent about verification, it
was a statement about authorization at a tinme in January
that they were still confused. So the E-mail which
Staff relies upon does not support its argunent, and
want to make sure that that's not msleading to the
Conmi ssi on.

When you review the Staff's brief on page 17
where we tal k about -- we start tal king here about the
factors under the Conmi ssion's |egal standards for
penal ti es and whet her they should be mitigated, at the
top of page 17, Staff takes the position that this case
does not involve of fendi ng conduct associated with new
requi renments of first inpression. | agree with that
statement, but that's not the statenent of the law. The
statement of the lawis, mtigation is appropriate if
this is an issue of first inpression, not a requirenent
of first inpression. And |like we discussed earlier this
afternoon or | discussed earlier this afternoon,
believe this is the first time this issue has been
brought to the attention of the Conm ssion, and we're
requesting a clarification of the rule on this.

I n Paragraph 43 on the sane page 17, toward
the end of that paragraph Staff takes the position that
Tel West had actual know edge that its conduct

constituted a violation, and the second and third
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factors do not support mitigating or forgoing the
penalty in this case. | don't see any evidence here
that Tel West acknow edged before we started talking
with Staff before the end of February that they
understood that this was a problem They were confused
by the nature of we have authorization, why do they keep
tal ki ng about authorization. And then fromtime to tine
the word verification shows up in the correspondence,
about 26% of the tinme if ny math is right. And that
just adds to the confusion.

Further down on page 17 Staff takes the
position in the |last sentence of Paragraph 44:

The nunber of violations and the I ength

of time the violations continued support

a finding that the violations in this

case are gross and the penalty is

proper.

It's just a bold statement of the Staff's
position without any real analysis of what is it that is
gross, is it the inpact on the custonmer that's gross, or
is it that there's just a |large frequency of
insignificant errors. And | would advocate that this is
just a large frequency of insignificant errors, and that
doesn't anobunt to gross conduct.

On page 18, Paragraph 46, when Tel West
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finally got the nmessage, they fixed it, they hired nore
peopl e, they revised their processes. And the

Commi ssi on has said that when the conduct is inproved,
it should be used in considering mtigation for the
penalty. Yet in Paragraph 46 at the end, the Staff
advocates that the Comm ssion should decline to mitigate
the penalty because the factors in the case support the
| evel of penalty. There's no detailed analysis as to
why the conpany's inprovenment in conduct should not be
used to mtigate the penalty. | understand this is just
good advocacy, but | was expecting to hear a nore
detail ed explanation as to why the inprovenent in
conduct shoul d be ignored here.

Agai n, in Paragraph 47 on page 18, Staff
argues that yes, the Conm ssion had not found the
conpany in violation of these specific rules before, and
that woul d support mtigation under the Commission's
rules, but they want to ignore that, and they want to
say because we had one penalty in a prior case you don't
get any benefit of this being the first violation for
you. | don't think that's what the Comr ssion has in
m nd, and | encourage you to exercise your own judgnment
on that.

For exanple, on the top of page 19, first

sentence in Paragraph 48:
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The Commission is not required to all ow

conpanies a free pass for first

vi ol ati ons of each regul atory

requirement.

| agree with that, they're not required to,
but what we're tal king about are the factors for
mtigation and what the Comn ssion should take into
consi deration when dealing with a tel econmuni cati ons
conpany.

On the sane page 19 at the end of Paragraph
49, Conmi ssion Staff just nmakes the sinple statenent,
violations of this rule, referring to the third party
verification script, constitute serious violations.
Wth all due respect, that analysis isn't very hel pful
I woul d suggest that the Conmi ssion should | ook at the
seriousness of the inpact of the violation and not
simply say any violation of the Cormission's rules is a
serious violation or frequent violations or repeated
viol ations of the Commission's rules is a serious
violation. W need to |ook at the inmpact on the
custoner or the Comm ssion Staff. And again, when you
go back and | ook at the inpact of these, the failure to
verify a PIC freeze that was authorized, those aren't
serious violations because there was no harmto anyone

in the process.
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On page 20 toward the end of Paragraph Nunber
50, there's a discussion about sone of Tel West's
custoners not being able to migrate from Tel West
service to service provided by other tel econmunications
conpani es. M understanding after talking to Staff and
counsel for Staff is that there was only one instance
where one custonmer was unable to have their service
mgrated from Tel West to a different carrier, Qmest,
and the Staff was able to investigate the reason for
that, and the reason for that was that Qmest's order
processi ng system prevented the order from being
processed. | did talk with Ms. Watson a coupl e of days
ago or yesterday about the possibility of Staff
stipulating that that was, in fact, the results of the
i nvestigation, because that was the one fact that |
t hought was not in the record, and I would Iike to ask
if Staff is willing to stipulate to that at this point?

M5. WATSON: That wasn't what | remenber us
tal king about, so | guess if you want to explore that a
little bit nore, that would be fine, whether it was just
one custoner that was able to nmigrate, | thought we were
tal ki ng about sonething different.

MR, BUSCH. Okay, that's fine, then |I'm not
going to pursue that type of stipulation

JUDGE WALLI'S: Perhaps on a break.
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MR. BUSCH: You bet.
What | would like to do though is point out
here that when you trace again Footnote 79 refers to

Ms. Young's decl aration, Paragraph 19, when you trace

all of the evidence back, you will find some custoners
is actually an exanple of one custoner, and we will work
on sone type of stipulation if possible. |If not, then

the record is what the record is.

That same argunent is made by Staff al so on
page 23 toward the end of Paragraph 62, Your Honor
where there's an allegation by Staff that Tel Wst had
hel d customers, plural, captive, and there's a statenent
that the harmis nuch greater than that in the reporting
case, | have to |l ook at ny cheat sheet here, Bajakajian
case, the U S. Suprene Court case on the excessive fines
clause. But | think you will find that numerous
customers were not held hostage, if anyone was held
hostage at all by Tel West. And | think we will see if
we can work out the real cause of the custonmer not being
able to have their service switched fromone carrier to
anot her .

Finally, I would like to talk about the other
fines that have been considered either under the
excessive fines clause of the U S. Constitution or other

fines that have been issued by the Conmi ssion.
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Commi ssion Staff in its response on page 24 points to

t he Vasudeva case. | don't know why all these nanmes are
so hard to pronounce to ne. But in the Vasudeva case it
was the food stanp brokering investigation by the
federal governnent where they went to a series of
7-Elevens to find out whether there was any brokering in
food stanps. They did find several instances of

i mproper trafficking of food stanps, and the fines were
| evied or quoted here in Paragraph 64 on page 24, the
fines were $5,000, $20,000, and $17,000 for basically
stealing fromthe governnment under the food stanp
program Staff cites this in support of its claimthat
these fines against Tel West are appropriate. Well, if
the fines against Tel West were $5,000, $20, 000,

$17,000, quite frankly we woul dn't be here today,
because the fine against Tel West is dramatically higher
than these. And | would suggest that it's a totally

di fferent Constitutional question if the fines are

$5, 000 or $20, 000 than when they're $140, 000.

When we | ook to the other disproportionate
fine, exanples that | have, | have quoted sone of these
in the briefing, Your Honor, but the MCIMetro versus U S
West case fromthe 1990's where the Commission in a very
difficult decision decided not to fine Qnest at all for

havi ng sl owed down the growth of conpetition in the CLEC
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busi ness, failing to invest in the network, failing to
process orders by conpetitive |ocal exchange carriers
for new service. You know, the harmto specific
conpani es was far greater there than here, and there was
no fine issued.

The American Water case, which | believe may
still be pending here before the Conm ssion. M. Fox
had been taking funds froma Comm ssion ordered bank
account that was supposed to be held for the benefit of
custoners, diverted themto pay | believe taxes it was.
Happened for 15 nonths for thousands of custoners every
nmonth, and the fine was $3,700. There there was a
financial |oss of funds, and the Conm ssion had a fine
of $3, 700.

Paci fiCorp cited in our petition failed to
file a draft RFP for 113 days, so it was a long term 113
viol ation penalty, and the Conmmission in its order
mtigated the penalty down to $5,000, an exanpl e of
where it's not gross to have nunerous violations of the
same rule fromone act.

The Basin Frozen Food case is the one | was
referring to earlier about the natural gas pipeline
saf ety and docunentation regulations. This is the one
t hat shocked nme in the sense that, number one, Basin

Frozen Foods was penal ized $40, 000 because they viol at ed
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an exi sting Comm ssion order. And when we're talking
about natural gas pipelines, we're tal king about public
safety, we're tal king about people who could be injured
or killed if there's a problemw th the naintenance or
the records, and the fine there was $40,000. The
proposed fine here against Tel West where there's
absolutely no public safety or health issues at all is
roughly al most four tinmes the size of this fine. So
thi nk the Comm ssion should apply a standard of fairness
anongst all of the fines that it issues against the

i ndustry to send the right nessage to the industry.

Thank you. Do you have any questions that |
can answer?

JUDGE WALLIS: Yes, | do, | would like to ask
several questions at this tine.

MR. BUSCH:. Pl ease.

JUDGE WALLIS: Let's begin with the |ast
poi nt that you're making.

MR. BUSCH: Yes.

JUDGE WALLIS: One of the factors that's
cited in deciding whether a penalty is appropriate is
its effect on other potential violators. And |I'm
wonderi ng whether a |l ow fine would provide the incentive
for soneone who unlike Tel West had an evil notive in

violating the rule and desired to keep custoners unl ess
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the penalty were relatively substanti al

MR. BUSCH: |f the Conmission found that
someone had evil intent and violated the Conm ssion's
rules numerous tines, | think it's appropriate to fine
themin that same way. | don't believe we have that
here. | think it was the | Love Lucy scenario where the
conpany was so busy with its growh strategy that these
were inadvertent violations. |In addition, | think the
amount of the fine is not the only econom c cost of the
penalty process. Cbviously we are here, there are costs
to the Conmission, there are costs to Tel West. | think
every comuni cati ons conpany knows that if you are in a
penalty proceeding with the Commission, it is not a no
cost proceeding. And if the fine against Tel West here
were say $5,000, other actors or other potential bad
actors that want to have sone nmlicious intent, they
woul d realize that there's -- it's not just a $5,000
fine, but there's nore at risk than that. And if the
Conmi ssion order finds that these errors were
i nadvertent, the conpany that intends to act with evi
intent would know that we wouldn't fit into that
category, so they would probably not expect to have
simlar treatment fromthe Comm ssion

JUDGE WALLIS: This apparently went on

depending on the issue for a period of three to nine
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months. Didn't Tel West have sonme concern that they
kept receiving notifications fromthe Conm ssion over an
extended period? Wasn't there a desire on their part to
resolve things? Wy did it go on so long in both of

t hese instances?

MR. BUSCH: Let's take themone at a tine if
we could. | honestly think that the delay on the third
party verification script was total confusion, because
t he nmessages, when the nessage would cone in from Staff
tal ki ng about authorization, and they knew t hey had
authorization, it was there, frankly their reaction was
probably, these people don't know what they're talking
about. And then when the subsequent nessages cone in
i nterchanging the terns of authorization versus
verification, at that point you've just said they're
confused, sonmething's wong, and there needs to be a
break in the chain.

You go back to comuni cation, whether it's
with kids or managers or co-workers, if you get into a
routine like a tennis match, volleying back and forth,
if you want to get out of that routine, sonebody has to
say, stop, don't comunicate in the same way, E-mail,
pi ck up the phone and call, they're obviously not
communicating. | heard a great definition of insanity

once, and that is engaging in the same behavi or and
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expecting a different outconme, you know, and that's what
we have here. Everybody was engaging in the sane back
and forth behavior but expecting a different outcone
every time, and that's when sonebody has to stop, get
aware of what's going on here and say stop, we need to
di scuss this verbally rather than keep sending E-mails
back and forth.

JUDGE WALLIS: Why was it that early in that
process Tel West who, to continue the |ine of anal ogies
here, is getting bitten by these little npsquitoes
regularly, why didn't they say, stop, let's find out
what's going on so we can stop all these annoying
messages fromcoming in that we have to deal with and
spend our tinme on?

MR, BUSCH. | understand, that's a good
question. | honestly don't have an answer for that.
That initiative could have come fromeither side, and
all | can do is go back to ny days when | was in
managenment in a wreless conpany when you don't even
have tinme to, fill in the blank, get through your inbox.
You're prioritized taking care of custoners, and the
confusing itenms that take a long tinme to resolve just
don't get to the top of the inbox.

JUDGE WALLIS: My next question could be

interpreted in a negative fashion, and | don't want it
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to be taken that way, but when the Commi ssion considers
mtigation, you have offered as one of the reasons for
nmtigation that the conpany was very busy at the tine,
and it strikes me that that really isn't an excuse for a
continuing violation, that in fact the factors
supporting mtigation should be others of the kinds of
factors that you have nentioned, the harmto the public
and the Commission's responsibilities, the conpany's
responsibilities to avoid the actual or potential harm
Why is it then except indirectly that you are citing to
the preoccupation of the conpany?

MR, BUSCH. Quite frankly because | think you
and the Comm ssion are human, and you need an answer to
why. And in the absence of a rational business
explanation, ny fear is that the Comm ssion and/or you
may fill in bad intent. So what |'mtrying to do is
provi de a snapshot into what life is |like at Tel West or
any ot her conpetitive carrier for that exanple, for that
matter, and allow you to check the box of no, this isn't
malice, this isn't bad intent. |'mnot saying that
we're busy is a reason to give us a zero in that colum.
VWhat | amsaying is that's not a reason to nultiply it
up to the top. So I'mrecognizing that whether it's
fromjury trials or having served on a jury, people want

answers, and they don't |like to be stuck in a position
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of deciding a matter like this w thout having an answer
to that question.

JUDGE WALLIS: Do you have a specific figure
in mnd to which you would request that the penalty be
mtigated?

MR, BUSCH. No, but as | was tal king about
the different elenents today, | suggested a couple of
cal cul ations which | could do now. | don't have a
formal offer or suggestion fromthe conpany, but when
think about it froman equity standpoint if you need to
| ook to external factors separate fromthe sinple nmath
of X nunber of violations times $100. |If the Staff got
it right 26% of the tinme, then | think that's a nunber
that we can point to objectively and say then 26% of X
is appropriate. And then when you |l ook at the nunber of
conpl aints separate fromthe nunmber of violations, if
it's one violation per conplaint, | don't renenber how
many conplaints there were quoted, but one violation per
conpl aint rather than one violation per day of delay I
think woul d be appropriate. |If you would like us to
provi de you with those nunbers, we can do it after a
br eak.

JUDGE WALLIS: Very well

MR. BUSCH: W will do that.

JUDGE WALLIS: And just so I'mvery clear, it
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is your contention that there was never a violation
regardi ng authorization but only in terns of

verification; is that correct?

MR, BUSCH. | want to be very careful with
the words | choose. There were no allegations -- well
| take that back. | had a -- | skipped over in ny notes

maki ng a point here, because | didn't think it would be
necessary, but you raise it, so let's talk about it.

The third party verification script and the
sal es script which preceded it nentions authorization
and that there would be a PIC freeze placed on the |ine.
Assunming that the scripts are followed consistently
every time, then every custoner who signed up for
service woul d have been infornmed that a PIC freeze woul d
be applied. Two things, one, in the Staff report there
were al l egations that nunerous people were unaware that
they had a PIC freeze or were unaware of how to get rid
of the PIC freeze. And ny suggestion there is that even
t hough a custonmer nmight not know they had a PIC freeze
or remenber that it was discussed or know how to renove
the PIC freeze, that doesn't mean that it wasn't
necessarily discussed.

I think about my poor dad who has had a son
in telecomsince 1978, and he still doesn't know what a

LATA is. And about two nonths ago he wanted to change
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sone features in his phone service, and | had to wal k

hi mt hrough yet again, and he's in his late 70's. There
are a significant nunber of people who don't eat, drink
sleep telecomthat are users of telecomservice and are
still totally baffled by the concept of a LATA. And
when we start getting down to the PIC freeze, it's just
gone. You could talk to themat |length about it, and

t hey woul dn't understand what you were tal king about.

Second thing is when you listen to sonme of
the wave files fromthe third party verification script,
which | did, you will find that the script readers
follow the script, but you will also hear a surprising
amount of confusion about LATA. And they would go back
and tal k about it again, and they would go back and talk
about it again. Then finally the person on the other
end of the Iine would just say, okay, because | got the
nmessage that | don't understand it, but |I'mgoing to go
ahead anyway because | want the reduced pricing fromTe
West .

So you asked nme the question, this is a |long
wi nded answer to your question, you asked ne the
guestion whether | am saying there were no violations in
the authorization part. Gven all those assunptions and
gi ven that sonme people don't renenber what happens and

the callers don't understand what LATAs are or
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2 with that portion of it. \Whether it was 100% of the

3 time, | can't guarantee that.

4 JUDGE WALLIS: Very well.

5 MR BUSCH. Did that answer your question?
6 JUDGE WALLI'S: Yes, thank you.

7 Ms. Watson, do you wish to proceed now?

8 MS. WATSON: If we could, | would like to

9 take a nmonent just to organize some of ny thoughts.

10 JUDGE WALLIS: Very well, let's take a ten
11 m nut e break, please.

12 (Recess taken.)

13 JUDGE WALLIS: Let's be back on the record,

14 pl ease, following a brief recess.

15 Ms. Wat son
16 MS. WATSON: |I'msorry, just a nmonent,
17 apol ogi ze, Your Honor. | think the way that |'m going

18 to organize ny remarks is to go through sone of what
19 M. Busch stated and then if | need to go to ny prepared

20 remarks at the end, so it may not be perfectly

21 organi zed, but we'll proceed.
22 JUDGE WALLI'S: Fine, please proceed.
23 MS. WATSON: One of the things that canme up

24 was a stipulation, and | wanted to address that first.

25 What | had heard was that there was one custoner and
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that there were certain problens with that custoner
being able to transfer, and that wasn't what | had
understood the stipulation to be, and |I don't think
that's the inportant point that Tel West was trying to
make, but rather that there were certain issues with
Qnest and how Qmest operates, and they placed an order
freeze on the account, and so there were certain issues
that Qwest may have increased the number of days that
were involved there. |If that's what we're stipulating
to, that's fine, Staff can do that.

| did want to address the one custoner being
affected by the freeze violations. As far as Staff
knows, there were 77 conplaints, and out of the 77
conplaints there were 32 custoners that contacted Staff
sayi ng, we have a freeze on our account and we don't
know how to take it off, we don't know how it was pl aced
in the first place. And those custoners, it ranged from
two weeks to five nonths that they were unable to figure
out howto renmove this freeze. So as far as Staff
knows, there's about 32 customers that were affected.

And noving on to the authorization and
verification discussion, there's been a ot of
di scussi on about --

JUDGE WALLIS: Let's pause for just a mnute

if we may and ask counsel whether this resolves the
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i ssue regarding the stipul ation.

MR, BUSCH. Thank you, Your Honor. | believe
the stipulation that we propose is that to the extent
t hat customers were unable to switch their service from
Tel West to another carrier, nost likely Quest, Qunest's
order processing system prevented the PIC freeze from
bei ng rel eased by Tel West. So if a custonmer who signed
up for Tel West service, this is going on |onger than I
expected, if a custoner had signed up for Tel West
service and a PIC freeze was placed and then that
custoner wanted to switch say to Qeest, they would
usually call Qmest first and say, | would like to switch
to your service. At that time, Qwest freezes all order
activity on that account. Subsequently, Qwest |earns
that there's a freeze, a PIC freeze on the account. The
custoner is notified that they have to contact Tel West
to renove the freeze. Tel West would pronptly wite the
order to renove the PIC freeze, and Qrmest woul d reject
t he order because there was a |ock on that account. So
collectively we were | earning about Qwest processes, and
custoners were delayed in getting switched back. |
don't know how many customers there were. M inpression
was it was | ess, but we don't need to make that a part
of the stipulation.

I's that accurate?
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MS. WATSON: So long as we're not saying that
t hat happened in every case, and | think that we can
agree that that was an issue in at |east sone of the
cases.

MR. BUSCH. That's fine.

JUDGE WALLIS: Is that sufficient for your
pur poses?

MR BUSCH: Yes, Your Honor.

JUDGE WALLIS: Very wel |

Pl ease proceed, Ms. Watson.

MS. WATSON: Ckay. Now | would like to talk
about the authorization verification argument. The
argunment that Tel West mekes is extrenely technical, and
I do understand what they are saying. |In practice,
however, those concepts aren't viewed as separate as the
argunent that we're nmaki ng here today. Wen Staff and
Tel West discusses the PIC freezes and the authorization
verification, that process, there's two conponents, but
it's one process, and those concepts are married to the
poi nt where they're not really independent processes.
There's two pieces, yes, it's one process.

There's been a | ot of discussion about Te
West being confused by this, and | wanted to direct your
attention to Ms. Young's declaration which was attached

to Staff's response to the application for nitigation of



0043

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

penalties. And I'm | ooking at page 3 of that
declaration, it's Paragraph 12, and there's typed out A
through it goes on to the next page 4, so A through L,
there's a nunber of statenments there that have been
typed out. Those are statenents from Tel West, and they
say things, for exanple, we do not have any
docunent ation regarding the |ack of freeze
aut horizations, we don't have any record of this
customer authorization. They're tal king about the
record of that authorization, and that's verification
As | said before, it's one process, the concepts are
married. | don't believe that Staff and Tel West staff
who they were comuni cating with separates themout to
the degree that perhaps we would here in a hearing room
So there really wasn't a confusion when it cane to
vi ol ati ons of the WAC.

The next thing that | would |ike to address
is the seriousness of the violations. There's been a
| ot of argunent that the violations in this case sinply
aren't serious, therefore the penalty should be
mtigated significantly. The violations in this case
are serious. There is custoner inpact, there is an
i npact on the Conmi ssion, and I will explain what those
are. Wth regard to the preferred carrier freeze,

custoners were held captive. Wether there was
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1 mal i cious intent or not, that's sonething that is left
2 open to decide, but custoners weren't able to transfer
3 fromone carrier to another. That's a direct inpact.

4 There was an inpact on the Commi ssion's ability to

5 i nvestigate. Sone of those investigations dealt with

6 service affecting conplaints, and whether they're

7 service affecting or non-service affecting, they have

8 di fferent response times. But the service affecting

9 conpl aint consisted of, at least 5 of the conplaints, 5
10 of the 77 conplaints that Staff received and they

11 correspond with 43 of the violations, and those are

12 vi ol ati ons of WAC 480-120-166, which is the response

13 time WAC. So there was real harmto custoners, there
14 was harmto the Comm ssion, these are serious

15 violations. And Staff isn't saying that every violation
16 of every rule is equally damaging to either the public
17 or the Commission. In this case, Staff believes that
18 they are serious violations, and that should be wei ghed
19 when the Commi ssion is deciding whether and how nuch to
20 mtigate the penalty in this case.

21 The next thing that | would |ike to discuss
22 is the conparison between this case and ot her cases that
23 are either currently before the Conm ssion or have been
24 conpleted. W can't sinply | ook at the dollar amounts

25 involved. Granted that is one easy way to conpare the
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cases, but there's a lot nore that goes on, especially
when a case is settled. A lot of tinmes there are
addi tional requirenents placed on the conpany in |ieu of
a nonetary penalty. Wthout having analyzed all the
cases that were cited here today, there very well could
have been additional requirenents such as reporting
requi renents or, you know, there's a whol e slew of
things that could be inposed on a conpany besides a
monetary penalty. At this point, | don't know what they
are in those particular cases. 1In addition, the
Commi ssion can only issue as high of a penalty as the
statute allows. And if in a given case the action is
sonmet hing that perhaps logically you would think that
you would want to place a higher penalty on but the
statute says you can only place X dollar amunt, that's
what the Commi ssion is bound by. They can't overstep
that authority. So that's another thing that could al so
be going on in sone of those cases. So a direct
conparison with other cases | think is hard to do
wi t hout taking a nore in-depth | ook.

| do agree with Tel West that the penalty
shoul d be roughly proportionate with the conduct, and
Staff believes that the penalty in this case should be
mtigated to an extent. Staff is advocating $500.

Staff al so acknowl edges that there has been inprovenent
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in Tel West's operations since M. Taylor joined the
conpany. At this point, Staff really isn't in the
position to quantify what that inprovenent is, and we
don't really have a recomrendation for further
mtigation of the penalty besides the $500 that we're
advocating. One thing that Staff does want to nake

cl ear though about our position is that if the

Conmi ssion finds that mtigation further than that $500
is appropriate in this case that the penalty anount
remain at a level that reflects the seriousness of the
vi ol ati ons.

One of the reasons for a penalty assessnent
is to deter future violations and to encourage future
conpliance. And in this case, Tel West is arguing that
many of the violations are, if not all of the
vi ol ati ons, were caused by substantial growth in the
conpany and that they have now sol ved the probl ens.
They al so maintain that the violations were m nor
Staff believes that they weren't mnor. Tel Wst has
had some past conpliance issues, and Staff believes that
that is an issue for the Comm ssion to consider in
determ ning how nuch to mitigate the penalty. In ny
mndit's alittle akin to the crimnal system where the
first tine you get a | esser sentence, the second tine

not so nuch. And |I'm not saying that these are crimna
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matters or that there's any bad cul pability, that sort

of thing, that's not what |I'mtrying to inply by naking
that analogy. But what | amtrying to say is that the

| evel of penalty should take into account the conpany's
past acts.

JUDGE WALLIS: What specific past acts do you
have in nind?

MS. WATSON: Well, there was the negotiated
settl enment that Tel West nentioned earlier, and Staff
fully acknow edges that that was a different rule al
together. Those, oh, let's see, that case involved
di sconnections, refunds, and rate and charges
violations. So they were different in nature, but it
does -- it's a factor that the Comm ssion should
consi der, because it denonstrates the conmpany's ability
to comply with regulatory requirenents. So in this
case, a larger rather than a snmaller penalty may be
appropriate in order to deter future violations and to
encourage future conpliance. As | said before, Staff
doesn't have a nunber that we can give you.

One other thing that | wanted to address was
the Baja --

JUDGE WALLIS: That Supreme Court case.

MS. WATSON: Yes, thank you. You know, | was

able to say it before we were on the record.
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The nature of the violation in that case, it
was one instance of a failure to report. The dollar
amount | ooks sonewhat similar to this case because it
was six figures, it was 300 sonme odd thousand dol | ars,
but it was one instance of a failure to report. It was
the inpact of that failure to report was very m ni nal
No third parties were inpacted, it was -- that case was
properly decided. 1In this case we have over 1,400
violations of the rules. A lot of those violations come
fromcontinuing violations, so it is a nunber of days
function of the penalty rule that increases the nunber
of the violations, but we have over 1,400 violations.

We have an inpact on the Conmission's ability to

i nvestigate, which affects custoners, because we're

i nvestigating custoner conplaints about Tel West
service. W have a direct inpact on custonmers' ability
to switch conpanies if they would like to. This case is
remarkably different than that Suprene Court case

I don't want to go through all of the areas
of Staff's response that Tel West discussed, but there
are a fewitems that | would like to address, one of
t hose being page 14, or |I'msorry, Paragraph 14 on page
6. That's the conplaint, and the issue there is whether
Staff is requesting information. | have a cite in the

bri ef where you can go to to | ook at Ms. Young's backup
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materials for the argunent.

JUDGE WALLI'S: Yes.

MS. WATSON: However, if you took that
statement out of context, | would agree that it doesn't
| ook like a request for information. However, this is
-- it's not the first E-mail in the line of
conmuni cations with Tel West, Staff and Tel West had
been di scussing this particular conplaint. Staff after
they didn't receive the response that they were
expecting fromthe conpany contacted Tel Wst again.
Going on nenory, | admit | didn't go back to |ook at it

agai n, but going on nenory | don't think they, in the

comuni cation log, | don't believe that there was a
question stating, so where's, you know, | want X
information. | think that it was stated, so are you

going to respond to ny nessage of the prior date, and at
that point Tel West did send sonme information. So Staff
doesn't believe that there was a confusion on the
conpany's part that that was a request for information.
Perhaps they didn't get to it because they were too
busy, Staff doesn't believe that that's a valid excuse,
but perhaps that's what happened in that case. So you
can't take that nmessage out of context, you have to | ook
at it inthe string of E-nmails and place it in context

in order to understand that it was a request for
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i nformati on.

Tel West tal ked about in Staff's response
page 18, Paragraph 46, and Tel West was di scussing that
t hey have fixed the problens that were occurring during
this time frame, and they nentioned the Pacifi Corp case.
One of the things that Staff would like to highlight is
that fixing the problem correcting the behavior, that's
not the determinative factor to whether there should be
a mtigation of the penalty. |It's one factor, but it's
not the determning factor. |In PacifiCorp, the penalty
was mitigated from $11, 300 to $500, or |'msorry,
$5,000. That case dealt with a failure to file a
request for proposal tinmely. There was a |ower |evel of
harmin that case. And that case stands for, and it's
cited in ny response, but the PacifiCorp case stands for
the penalty being in rough proportion to the seriousness
of the offense. And Staff believes that while there may
be an additional mitigation that is appropriate, and
we' re not saying whether there is or isn't, that a
hi gher penalty is probably nore appropriate in this case
than a | ower one.

And at this point | think I have actually
covered all the points that | wanted to nake, perhaps
not as articulately as | had at first originally planned

to you, but | think everything has been covered.
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1 JUDGE WALLIS: Did | hear you correctly say
2 that Staff can not verify that the conpany is in

3 conpliance now with the types of violations that are

4 alleged in the conmplaint that were the subject of the
5 penal ties but that Staff does verify that the behavior
6 has i nproved?

7 MS. WATSON: | think that's fair. | think
8 t hat what we can look at is the number of conplaints

9 that have cone in and that sort of thing. There's a
10 systemthat Staff has available to themto track that.
11 Staff hasn't done any analysis in terns of what those
12 conplaints are, but yes, there is a general feel that
13 the conpany has inproved its operations.

14 JUDGE WALLIS: Do you track delays in

15 responses?

16 MS. WATSON: If | could have just a nonent.
17 That is tracked. At this time Staff can't
18 tell you how the conpany is doing with that respect at
19 this time, but that is one thing that is tracked.
20 JUDGE WALLIS: |1'mgoing to ask you the
21 counterpart of a question that, well, maybe it's the
22 exact same question that | asked Tel West, and that is,
23 t hese conpl aints and responses and i ssues are goi ng back
24 and forth over an extended period, and to continue the

25 analogy it is kind of |ike swatting nosquitoes. Wy
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didn't Staff take a step in getting the bug spray out
and try to contact the conpany and tal k about the
repetitive violations and try to alleviate the burdens
that it was placing on Staff as well as the conpany?

MS. WATSON: Well, | think that to answer
your question it's inportant to |l ook at how these
i nvestigations proceed. You have one set of Staff who
is investigating who is working with the customer
directly and then talking to Tel West. And from what |
understand, nost of that contact is done by E-nuil
That's just the standard way that it's done, so perhaps
at that level they didn't perceive a problem The next
step is when the business practices staff gets the
bundl e and they do a nore in-depth investigation with
the conpany. And at that points there's, fromwhat |
understand, a little bit nore contact with the conpany,
there's nore verbal contact with the conpany. | do know
that Staff sat down with the conpany on a nunber of
occasi ons to discuss these violations.

JUDGE WALLIS: I'msorry, Staff did what?

MS. WATSON: Sat down with the conmpany to
di scuss these violations.

JUDGE WALLIS: Do you know the approxi nate
timng of those discussions?

MS. WATSON:  Well --
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JUDGE WALLIS: Does that correspond with the
February date that Tel West has identified?

MS. WATSON: |'m not clear, which February
dat e?

JUDGE WALLIS: | think the reference was just
to February of this year.

MS. WATSON: | know that there's a February
2000 date when | think that that's when the violations
were conpleted, so that's basically when the first set
of Staff finishes what they're doing, and then that's
the package that's sent to the business practices staff.

JUDGE WALLI'S: Thank you.

Tel West discussed problens interfacing with
Qvest. Is that something that was conmon to ot her
conpanies, and if so, is Staff able to identify how nuch
it contributed to the problems with Tel West?

M5. WATSON: | don't know if that's common of
ot her conpanies. Running the risk of overstating this,
I would assune that Qwest has the sanme process when they
switch over custoners regardl ess of where those
custoners conme from The ability to quantify how much
Quest affected the ability to lift the freeze, I'm not
sure that we have that information. W can check, but
the thing that we would be checking are those conpl ai nt

records that are attached to Ms. Young's declaration
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JUDGE WALLIS: Very well

M. Busch, do you wi sh to respond?

MR. BUSCH. Yes, thank you, Your Honor
First, to resune the topic that we had before the break
and that is, is there a dollar anmount that Tel West
woul d suggest for your consideration, the two conponents
woul d be the tinely response penalty, and since there
were 34 conplaints that | noticed in the Staff report,
nmy suggestion would be 34 conplaints tinmes $100 or
$3, 400.

Concerning the PIC freeze, |'mgoing to
reiterate our position that we don't believe that unti
Staff gets it right we should be penalized, so we
strongly advocate that there be no penalty at all for
the PIC freeze, but if the Conm ssion feels that
sonmet hi ng needs to be done, | would suggest that the cap
ought to be the 26%tines the proposed $103, 400, and
that dollar anount we cal cul ate as $26,884. W are not
suggesting that that should be adopted by any neans,
because we think it should be dramatically |ower. But
that | think should be the cap given the nunbers that
are there

JUDGE WALLIS: Very well

MR, BUSCH. And then finally the only other

comment | have in reply | guess is | think the driving
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question in the case is the seriousness of the violation
under the Bajakajian case. |If you |look very closely at
what the violation is, just like in the Bajakajian case,
the violation wasn't slammi ng or cramm ng, the violation
was a failure to verify an authorized freeze. And the
harmthat flows fromthe sinple failure to verify
suggest is nil, because the custoner had already
authorized it, it's just that third party verification
step that was missing. And if it's an authorized but
not verified freeze, the freeze was authorized by the
custoner froma contractual standpoint. Ganted, it
didn't conply with the rule, but froma contractua
standpoint with the custoner. And the Staff sinply

gl osses over and says there's harmto the custoner,
there's delay to the customer. Custoners could stil
make phone calls, they could still call 911. No one has
said that they lost service as a result of this, so
there are no provabl e damages resulting fromit, and
therefore the violation doesn't support a high penalty.
Thank you.

JUDGE WALLI'S: Thank you. That rem nded ne
of the other question that | had intended to ask Staff,
and that was whether as M. Busch suggested the vagaries
of human nenory contribute to custonmer confusion about

whet her they have verified and whether Staff is able to
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identify a proportionate nunber of conplaints that m ght
be | odged or questions that m ght be raised by custonmers
that are attributable to the failure of nmenory rather
than the failure of authorization

MS. WATSON: Well, | think that people
certainly can forget what they have agreed to. One
thing that | think that it's inportant to renenber
though is that in order to have a valid freeze, you have
to have both pieces. So if they authorized but it's not
verified, the freeze can't be placed in the first
instance, so it's an invalid freeze. So if the conpany
didn't go through those two steps and the custoner tries
to switch their service but can't because there's this
freeze on their account, whether they renmenber that they
originally said, oh, yeah, yeah, that's fine, | just
want the service, | think that it becomes a side issue,
one that's not dispositive of whether there is a
vi ol ati on.

JUDGE WALLIS: Thank you.

Both of you have representatives of your
client present, do they wish to nake any statenment while
| have the opportunity?

MR. BUSCH: No.

MS. WATSON: No, Your Honor.

JUDGE WALLIS: Very well
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The final thing that | would like to ask is
whet her the parties would like an initial order fromthe
Admi nistrative Law Judge or whether you would |like to
pass the question along with the transcript to the
commi ssioners and have the commi ssioners decide with a
final order initially fromwhich reconsideration rather
than administrative review woul d be taken. Do you have
a preference?

MR. BUSCH: | would like to understand the
process, Your Honor. Wuld you be drafting a
recommended order for the Comn ssion's consideration, or
woul d you be passing the record without a
recommendati on?

JUDGE WALLIS: | would be presenting a
recomendat i on.

MR. BUSCH: | don't believe | have a
preference, either process is fine with us.

M5. WATSON: Staff would be fine with waiving
the initial order.

JUDGE WALLIS: Very well, so | take it that
both of you would waive an initial order in this matter?

MR, BUSCH: Yes, Your Honor.

JUDGE WALLIS: Now the one final thing I hope
that | have is that we are now in a period of for sone

reason extrenme activity, and there is a statutory tine
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frame for responding, but I would like to know if the
parties would wai ve the statutory tine frane for an
order and extend it to 30 days.

MR, BUSCH. Tel West is willing to waive the
deadl i ne and extend to 30 days.

MS. WATSON: As is Staff.

JUDGE WALLIS: Very well

Is there anything further to cone before the
Conmmi ssion at this time?

M5. WATSON: No, Your Honor.

MR. BUSCH: No, Your Honor

JUDGE WALLI'S: Thank you very much

I would like to compliment both counsel on
your presentations. It certainly helped to put things
in context and to understand your positions. Your
responses were well directed to the questions, and
found it to be a very professional and hel pful argunent
on both parts.

MR, BUSCH. Thank you.

(Hearing adjourned at 3:15 p.m)



