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JUDGE CAILLE: Let's go on the record.
Good norning. This is a settlenment hearing in Docket
UT-011329, encaptioned Washington Utilities and
Transportati on Conm ssion versus Qwest Corporation
and this matter concerns Qnest's -- it was a
conpl ai nt brought by the Commi ssion concerning
Qnest's Centrex customer |oyalty program

May | have the appearances for the record,
pl ease?

MS. ANDERL: Thank you, Your Honor. Lisa
Ander|, on behalf of Qmest Corporation. |'ve
previously appeared in this matter. Do you need the
address and phone nunber?

JUDGE CAILLE: No, | don't, just your name
and whom you represent.

MR. CROWELL: Robert Crommell, on behal f
of Public Counsel

M5. SM TH: Shannon Smith, for Comn ssion

Staff.

JUDGE CAILLE: Let the record reflect there
are no other appearances. | amgoing to now ask the
wi tnesses to stand. | will swear you both in at the

sane time, since we're doing this as a panel
Wher eupon,

DR. GLENN BLACKMON and THERESA JENSEN
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1 havi ng been first duly sworn, were called as

2 wi tnesses herein and testified as follows:

3 JUDGE CAI LLE: Thank you. Al right. And
4 at this point | was going to excuse nyself to go get

5 t he Conm ssioners.

6 (Recess taken.)
7 JUDGE CAILLE: While we're waiting for the
8 ot her Commi ssioners to join us on the bench, | do

9 want to admit into the record the settl enent

10 agreenent, and that was filed, | believe, on January
11 the 25th. So let the record reflect that the

12 settl enent agreenent is marked and adnitted as

13 Exhi bit Number 2.

14 Al right. 1'd like to welcome the

15 Conmi ssioners to the bench. Conmi ssioners, this

16 norning we are here for a settlenent hearing in the
17 WJUTC versus Qwest conpl ai nt hearing, which involved
18 the customer -- Centrex custoner |oyalty program

19 And we have two wi tnesses that are appearing today.
20 They have been previously sworn. And appearing for
21 Commi ssion Staff is Dr. denn Blackmon and appearing
22 for Qwest is Theresa Jensen

23 I think the order of business will be for
24 us to hear a statenent from each of the w tnesses and

25 then it will be open for questions.
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DR. BLACKMON: Thank you. Good norni ng.
This is a settlenent of a conplaint that the
Commi ssi on brought regarding Qunest's customer |oyalty
programthat it operated for very |arge Centrex
custoners. It first came to the Commission's
attention during the course of the 271 case, and the
Conmi ssion directed Staff to investigate that and
made findings in that case that the use of an
unpubl i shed rebate program was a viol ation of the
requi renent that conpanies publish their prices.

So the conplaint was filed last fall, Staff
investigated it, determned that it was actually
provi ded to one custoner, the State Departnent of
I nformati on Services.

We were able to reach this settlenment with
Qnest, where they are admitting to various violations
and agreeing to pay $100,000 in penalties now, with
an additional 50,000 potentially payabl e, depending,
over the next year, on whether or not the conpany is
able to certify that it has not nade any other
violations and if the Staff has not alleged any other
vi ol ati ons.

And Staff recommends that this settl enent
be approved by the Conm ssion.

MS. JENSEN. Theresa Jensen, with Quest
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Corporation. Qwest has |ooked into this matter and
is very concerned about the matter fromthe
st andpoi nt that the statutes and rul es were not
followed. | will share with you that this, we
believe, to be a singular incident. W have a very
tight process as it relates to the filing of
contracts in place. W actually have a contract
group that is part of our policy and | aw departnent,
and it is actually the responsibility of ny
departnent to file the contracts with the Comm ssion

This is a case where there was an offer to
a custoner that was not originally solidified as a
contract anmendnment, which woul d have been the case or
has since been the case in that Qwest has filed this
credit programas part of the contract with this
i ndi vi dual custoner and the Conmi ssion has approved
that, which was back in June, June 6th of 2001

The failure to file this provision and the
exi stence of this provision was unknown until this
docunent was actually produced in sone discovery --
was unknown to the Policy and Law Departnent. As a
result, we have taken steps to ensure that our
enpl oyees understand the rules and obligations, as we
do on an annual basis. And the degree of coverage

wi th our enpl oyees varies, dependent on how cl ose
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they are to these processes.

We cannot recreate how this occurred. The
deci sion was actually made by sone officers in US
West prior to the merger. Those officers no |onger
work for the conpany, and there is no record, other
than the docunents in this docket itself, upon which
we can rely.

VWhat we can do is ensure that it doesn't
happen again, and as part of the settlenent agreenent
before you this norning, we have agreed to additiona
trai ning beyond that that we already do on an annua
basis. And one is to cover each enpl oyee that woul d
actually be involved in this formof an offer to a
custoner to nmake sure that it's very clear that in
the future this is a provision that needs to be
addressed, either in contract or tariff, and that it
cannot be offered until that occurs, and then, two,
to cover all enployees on the incident specific to
this conplaint so that they understand how serious
this is and that this is not in conpliance with
exi sting conpany policies and procedures.

We have not done that yet because we felt
that there nmay be sone additional elements after this
norni ng' s di scussion that you would |i ke us to add.

But, again, this is in addition to the annua
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1 coverage that occurs with every enpl oyee each year

2 Qnest does take the Conmi ssion's rules and
3 | aws nost seriously and that is why we have a Policy
4 and Law organi zation and a Contract Adm nistration

5 group. And so | can share with you that, to the best
6 of ny know edge, we have never had this situation

7 because we do have a very tightly-nmanaged process,

8 and | wish | could share with you nore specifics

9 about how it happened, but unfortunately I can't. |
10 can only assure you that it should not happen again
11 in the future. |If it does, Qwmest has agreed to take

12 the appropriate disciplinary actions necessary.

13 JUDGE CAILLE: Thank you. Conmi ssioners.
14 CHAl RAOMAN SHOWALTER: Ms. Jensen, | think
15 you -- if you could turn to page three of the

16 settl enent agreenent. And |'m specifically |ooking
17 at the first bullet under Renedy, and this is an

18 adm ssion that Qewest violated three RCW and a WAC.
19 | believe you just gave a factual statenment of what
20 constitutes the violation. W need a factual basis
21 to find a violation, not just the admission of it.

22 But | want to make sure, because the statenent here
23 says that the violations of -- the second sentence,
24 the viol ati ons of RCW 80.36.170 and 80.36.180 are the

25 result of Quest's failure to file the anmendnent to
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the contract, and there's no prior reference to the
amendment or the contract in this settlenent
agreenent. |s the contract a contract with DI S?

MS. JENSEN: Yes, it is.

CHAIl RWOMAN SHOWALTER:  And what is the
amendment ?

MS. JENSEN: The anmendnent has subsequently
been filed. Once we becane aware of this matter, a
determ nati on was made that the contract should have
been amended to reflect the credit that was given to
this custoner on a nonthly basis. And as a result, a
contract anmendment was filed on June 6th, 2001, to
correct this credit on a going forward basis. The
determ nati on was made that this credit was actually
an anendnment to the custoner's existing contract, and
so that is the purpose of this statenent.

CHAIl RMOVAN SHOWALTER: | see. So what
violated the | aw was the amendnent, and that
amendment was not filed; is that correct?

MS. JENSEN: Actually, what violated the
law, as | understand it, is difficult to recreate.
The determination was nade that this offer should
have been an amendnent to the contract, and it was
the failure to file that amendnent that was in

violation of the statute.
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CHAIl RWOMAN SHOWALTER: Ckay. And then you
say that that is what constituted a violation of
80.36.170 and 80.36.180, but in the previous sentence
you are admitting to a violation of 80.36.150, and
noti ce that 150 says contracts to be filed with the
Conmi ssion. So | would think that the failure to
file the amendnent woul d al so be a violation of 150.
Am | correct on that?

M5. ANDERL: Your Honor, may | junp in?

CHAI RWOVAN SHOWALTER:  Sur e.

MS. ANDERL: Thank you. Lisa Anderl, on
behal f of Qwest. Yes, you're right, but what we were
trying to clarify there -- and Ms. Smith can correct
me if I'"mrepresenting sonething that the parties
didn't agree to, but | don't think that I will -- is
that it was clear on its face that the failure to
file the amendnent viol ated 80.36. 150, because that's
what that statute requires

80.36.170 and 180 are the statutes with
regard to discrimnatory or preferential treatnent,
and | believe the parties wanted to conmmuni cate by
way of this |anguage that the provisions of the
programto the custonmer were not violative of the
discrimnation or preferential treatnment statutes,

because, in fact, the Commi ssion approved those
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provi si ons subsequently when they were filed. It was
the failure to publicize themthat constituted the
violation, and | think probably we were all very
close to it and chose this way as a shorthand way of
trying to communi cate that.

| can see that sonebody reading it who
wasn't that famliar with the case m ght have the
guestions that you do.

CHAIl RMOMAN SHOWALTER:  All I'mtrying to do
is get on the record the on-the-ground factual basis
for the violations of these three statutes, and
think Ms. Jensen has now provided that basis.

COW SSI ONER HEMSTAD:  |I'mtrying to
understand, fromreading the materials and background
-- so apparently now the discount programis filed as
part of the contract?

MS. JENSEN: That's correct.

COW SSI ONER HEMSTAD: What was the -- your
under st andi ng of the background here, was this an
oversight or was it intentionally not included for
conpetitive reasons?

MS. JENSEN: That is a difficulty,
Conmi ssi oner Henstad, in that we don't know what the
basis of the decision was made. What we do know is

that there was a decision nade that a contract or
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tariff nodification wasn't necessary. VWhat we don't
know i s what went behind that decision or why that
deci si on was nmade or even what questions were asked.
But upon becom ng aware that this customer was, in
fact, receiving a rate in the formof a credit, it --
once Policy and Law becane aware of that, it's very
clear that that needs to be filed with the

Commi ssion, so that step was taken

This offer is only with one customer, and
that's why we anended the contract with that
custoner, as opposed to filing a tariff.

COW SSI ONER HEMSTAD: Wl --

DR. BLACKMON: Conmi ssi oner Henstad, may |
speak on that? Staff obviously is even one step
further away fromthis than the Policy and Law
Department at Qwest, but the menoranduns that were
produced through discovery, which | guess is the only
evi dence that either of us has on this --

COW SSI ONER HEMSTAD: And | read those

DR. BLACKMON: Right. To Staff, they
suggest that this was deliberate. It may have been
done with, you know, perhaps |ess than a ful
under st andi ng of what the |aw required, but the nenos

definitely suggest that this was to be done outside
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of the contract and billing systens, and we -- you
know, DIS received a letter, they didn't receive a
contract anmendnent, saying, Here, sign this, and
you'll start to get a |lower rate. They just received
a letter that said we're going to give you a credit
that will be retroactive for the last ten nonths and
going forward as long as you naintain a certain

vol ume of service

JUDGE CAI LLE: Excuse nme. Dr. Blacknon,
the nenos you're referring to, that has been adnmitted
as Exhibit 17

DR. BLACKMON: Yes, that's correct.

JUDGE CAILLE: Thank you.

COW SSI ONER HEMSTAD:  Well, what | find
puzzling, it seens to nme it's entirely appropriate
for the conpany to address its conpetitive needs and
to respond to them whatever they may be. That
havi ng been said, | don't know -- | guess |I'm having
some difficulty understandi ng what the notivation
woul d be for keeping it secret when you could sinply,
as apparently nowis the case, file its
determ nation, or with that, that it is not unduly
di scrimnatory, is appropriate, then why the secrecy?

MS. JENSEN: Well, and that's exactly the

poi nt, Conmi ssioner Henmstad, is we don't know that it
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was an intentional secret. There's no evidence,

other than the exhibit that we all have before us, to
give us any facts as to how or what the basis of this
deci sion was made. And there is an inference by sone
that this may be a secret or nmay have been by design

a secret, but we really don't know that.

You're absolutely correct. There is
nothing wong with this offer to the custoner, other
t han, under your rules, it needs to be filed with the
Conmi ssion. And so that's why the distinction in the
first bullet point, but you have found, through
approval of this contract amendnment, there is nothing
wong with the program |It's the failure to file the
provi sion of the programthat was the violation.

COWM SSI ONER HEMSTAD:  Wel |, what is a bit
curious about it is that the nmeno describes the
approval of the Legal and Regul atory teans and Vice
Presi dent for Regulatory Affairs, and | assune that
schene is simlar to our statutory regulatory
arrangenents nust be the case in other states, too,
where US West operates, so that Washington hardly is
uni que in those filing requirenents.

MS. JENSEN: Yes, and those individuals,
again, are no longer with Qrvest Corporation. They

were US West enpl oyees. | can assure you that that
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review did not take place with the state regulatory
attorney or organi zation, because if it had, and we
in fact -- Ms. Anderl and | were in fact present at
that time, they would have been instructed to nmake a
filing and al so advi sed that there was no issue with
this filing, to the best of our know edge.

COW SSI ONER HEMSTAD:  That's all | have

CHAI RWOVAN SHOWALTER:  Any nore questions?

COW SSIONER OSHIE:  Yes. This is actually
a question for M. Blacknon, or Dr. Blacknon. The
conpl aint alleges violations of 80.36.100 and al so
80. 36. 130, but the settlenent, of course, does not
address either of those RCW. And |I'mjust curious,
M. Blacknmon, if there's a reason -- I'mrealizing
this was a settlenent, but why they were not
addressed in the settlenent agreenent?

DR. BLACKMON: | think it's purely a matter
of trying to reach a conpromise. We felt that the
admi ssions that were here were sufficient for our
purposes, and so in the effort to conpronise, we
agreed to | eave those out.

COWM SSI ONER OSHI E:  Okay. Thank you.

JUDGE CAILLE: Anything further?

DR. BLACKMON: Could | just make one

correction, | think, to statenments that have been
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made, and that has to do with the contract amendment.
| don't believe that it was approved by the
Conmi ssion. | think that it was filed here and
accepted, and | think it's -- it doesn't affect this
deci sion one way or the other, really, but it was not
approved and the filing of an amendnent here to a
contract does not constitute approval of this
Conmi ssi on.

CHAI RMOVAN SHOWALTER:  WAs it on our no
action portion of the agenda?

DR. BLACKMON: Yes, it was.

M5. JENSEN: M. Blacknon is correct. |'m
sorry, | mscharacterized that.

JUDGE CAILLE: Al right. Thank you.
Anyt hing further?

MR, CROWELL: Yes.

JUDGE CAI LLE: Yes, M. Cromnel |l

MR. CROWELL: Thank you. | just want to
make the record clear and share a few observations
with the Comm ssioners. First, we were not a party
to this settlenent, nor were we included in the
settlenent discussions. Wiile we are glad that the
Commi ssion Staff conducted an investigation of this
matter, we are not here to either support or oppose

the proposed settlenment for you. We would hope that
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the Commi ssion Staff is satisfied that this was an

i sol ated program probl em and does not -- and that
they' ve assured thenselves that there is not sinilar
anticonpetitive conduct occurring in other divisions
of Qnest.

We would like to make a record of the
foll owi ng observations. The penalty anmount on a
per-violation basis is quite small. |If Qmest indeed
files and this Conmi ssion approves mitigation, it
anmounts to 11 cents per violation. As a party to the
271 proceeding, where this matter origi nated, we note
this as an exanple of the type of anticonpetitive
conduct relevant to the Conm ssion's public interest
inquiry in that docket. Lastly, we would note that
the settl enent does not provide for public disclosure
of the nenorandum we have di scussed or the underlying
docunent s which, in our opinion, should be nmade
public. Thank you.

CHAl RMOVAN SHOWALTER:  Wel |, M. Cromnel |,
despite the statements you've just nmade, you do not
oppose this settlenent?

MR. CROWELL: W take no position on the
settl ement.

CHAI RWOVAN SHOWALTER:  Thank you.

COW SSI ONER HEMSTAD: Well, | want to
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1 pursue -- you're a party to the proceeding. | assune
2 you have to at |east acquiesce. Oherw se, you have
3 the responsibility of either w thdraw ng or

4 proceeding with the litigation, | think.

5 MR. CROWELL: ['mnot certain that that's

6 requi red under | aw.

7 CHAl RA\OMAN SHOWALTER: Wl I, isn't not
8 oppose the sanme as acqui esce, | would say.
9 MR, CROWELL: | think the statenent |

10 made, which is that we do not oppose the settlenent,
11 but we neither support nor endorse it is the position
12 that we've taken in this litigation.

13 COW SSI ONER HEMSTAD: | think |

14 m sunder st ood.

15 MR, CROWELL: Ckay, sorry.

16 CHAl RWNOVAN SHOWALTER:  While we're on this
17 topic, do we have in the record that the other party
18 is not opposed to the settlenent?

19 JUDGE CAILLE: W have on the record that
20 the other party is not taking a position on the --
21 CHAl RWOMAN SHOWALTER:  But isn't that in
22 writing?

23 JUDGE CAI LLE: Yes.

24 CHAI RMOVAN SHOWALTER: | 've forgotten the

25 ot her --
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JUDGE CAI LLE: Metronet.

CHAl RANOVAN SHOWALTER: I f Metronet has in
writing that they are not taking a position, it seens
to me that that is the equivalent of not opposed and
t he equi val ent of acqui esci ng.

JUDGE CAILLE: | assune that if they were
goi ng to oppose, they should have been here.

CHAIl RWOMAN SHOWALTER:  Okay. Thank you.

JUDGE CAILLE: Just as a housekeeping
matter, Ms. Smith and Ms. Anderl, could you just
clarify again for ne what parts of the -- isn't there
just one part of Exhibit 1 that renmins confidenti al
and that's the amount on the first page of the
exhi bit?

M5. SMTH: That's correct, Your Honor

JUDGE CAILLE: We still have many yel |l ow
pages here. That's why --

M5. SMTH: We have. If | could clarify,
Your Honor, we have two docunments, and one of themis
on yell ow paper, and that has all of the confidentia
i nformati on appearing on that docunent. There is a
docunent that's in white paper and it has the
confidential information redacted, and the
confidential -- nmost of the confidential information

in that exhibit that's redacted are the nanmes of
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custoners in other states who may have been eligible
for this rebate in those states, and then the anount
on the front page of the record request fromthe 271
case.

And | know that Ms. Anderl and | had sone
di scussi ons about whether or not that nunber should
remai n confidential, but then, as the settlenent
progressed, we didn't conclude our discussions on
t hat .

MS. ANDERL: That's accurate, Your Honor.
So | guess really there would be an Exhibit 1 and an
Exhibit C1 that would reflect the two separate
docunents, because | believe that the confidentia
information is a part of the record here, and
virtually all of the narrative has been rel eased as
nonconfidential. And Ms. Smith accurately
characterized there are some nunbers and custoners
nanes that are redacted, and that's all

JUDGE CAILLE: Okay. So | will -- the
yellow copy will be designated as 1-C, then, and the
public docunent will be 1, Exhibit 1.

COW SSI ONER HEMSTAD: M. Crommell, in
vi ew of your conmment and the di scussion now held, the
bul k of that material is now not confidential. Are

you satisfied with that?
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MR, CROWAELL: |

thi nk that woul d address

our concerns. | don't have a copy of it, so |
haven't had a chance to review that.
M5. SMTH: | will say that M. Cromnel

was provided a copy of the
by letter. Public Counse
version fromthe 271 case,
time | sent the letter out
signed the confidentiality
the confidential exhibit
out .

MR. CROWMELL: |
| can't attest that our
somewhere, but | don't

JUDGE CAI LLE

MS. ANDERL:
coment
sai d,
poi nting out, but
settl enent,
had it

i ssues. | believe,

certainly woul d have contested the nunber

viol ati ons all eged.

anounts to an 11l-cent-per-violation penalty I

is prem sed on accepting the theory that al

mai |

Al
el l,
in response to sonething that
and maybe it's so obvious that
obvi ousl y,

the parties conpronised on a nunber

So the assunption that

non-confidential version

shoul d have a confidentia

and | wasn't sure at the

whet her Public Counsel had

agreenent in this case, so

in this case was not sent

don't have it in my file.

fol ks don't have it

have it.

right.

if | could just nmeke one
M. Cromnel

it doesn't bear
in reaching this

of
gone to litigation, we
of

it

t hi nk

of the
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viol ati ons woul d have been proved or accepted, and |
don't want the settlenent anount inappropriately
characterized as de mninms, because we don't believe
that it is.

CHAl RWOMVAN SHOWALTER:  Well, actually, |1
nmeant to flag off on that point. | think that's
quite correct. Wiat's in front of us is -- |'m not
sure if it's a single violation or three violations,
but it's a single event that constitutes a violation,
and the penalty is a $150,000, with 50,000 suspended,
so that's what's on the record.

COW SSI ONER HEMSTAD:  |' m not sure we
woul d want to go through a hearing and hear the
evi dence on each viol ation.

MS. ANDERL: One of the benefits of a
settlenent, Your Honor.

JUDGE CAILLE: Al right. Anything
further, Commi ssioners? Then the w tnesses are
excused and we will take this matter under
advi senent. Thank you.

MS. ANDERL: Thank you.

MR. CROWAELL: Thank you.

M5. SM TH. Thank you.

(Proceedi ngs adjourned at 10:08 a.m)



