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BEFORE THE WASHINGTON UTILITIESAND TRANSPORTATION COMMISSION

CITY OF SEATAC,
Petitioner,
V.
PUGET SOUND ENERGY, INC,,

Respondent.

CITY OF CLYDE HILL,

Petitioner,

V.
PUGET SOUND ENERGY, INC,,

Respondent.

Docket No. UE-010891
Consolidated

Docket No. UE-011027
Consolidated

MOTION OF CITY OF SEATAC FOR
SUMMARY DETERMINATION

INTRODUCTION

The City of SeaTac (“SeaTac” or “City”) isengaged in Phase |1 of a street improvement

project on South 170" Street from 37" Avenue South to Military Road South (“ 170" Street

Project”). A dispute has arisen between SeaTac and Puget Sound Energy (“PSE”) regarding the
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gpplicability of Schedule 70 to the underground conversion. In order to resolve this dispute, the City

filesthis Maotion for Summary Determination pursuant to WAC 480-09-426(2). Thereis no genuine

issue asto any materid fact, and the City is entitled to judgment as amatter of law. For these

reasons, the City respectfully requests that the Commission enter an order of summary determination

inits favor declaring that Schedule 70 applies to the 170" Street Project underground conversion.
STATEMENT OF FACTS

SeaTlac has directed PSE to convert its overhead facilities to underground in the area of the
South 170" Street Project (“Conversion Area’), and PSE has agreed to do so. Joint Statement of
Issues, Stipulation of Facts, and Stipulated Exhibit List (* Stipulated Fact”), No. 1. On July 11, 2001,
SeaTac directed the contractor to proceed with the 170" Street Project, and construction is now
underway. Declaration of Tom Gut (“Gut Decl.”), 1 3.

All of the buildings within the Converson Area are resdentid dwellings. Stipulated Fact
No. 4. An aerid photograph of the Conversion Area shows that the resdential area contains houses
only and no commercia buildings. Gut Decl., Ex. C. The Converson Areais zoned “Urban Low
Dengdty -- Resdentia.” Gut Dedl., Ex. B. The SeaTac Comprehensive Plan dso classfiesthe
Conversion Area as “Resdential Low Densty.” Gut Decl., Ex. A. The City of SeaTac has issued
no business permits within the Converson Area. Gut Dedl., 4.

PSE's exigting overhead digtribution system in the SeaTac Converson Areais a three-phase
feeder system. Stipulated Fact No. 8. However, the service lines from the distribution system are
angle-phase. Stipulated Fact No. 8. South 170th Street is a collector arteria that connects Military
Road South and Internationa Boulevard, as well as the Seettle Tacoma Airport. Stipulated Fact No.

3. International Boulevard and the Airport are commercia areas. Stipulated Fact No. 3.
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On July 11, 2001, SedTac issued the notice to proceed to its contractor, and the 170" Street

Project is under congtruction. Gut Dedl., 1 3.

MEMORANDUM OF LAW

l. Schedule 70 Applies To The Conversion Area Because It IsZoned And Used
Exclusively For Residential Pur poses.

A. The Plain Language Of The Tariff Requires Application Of Schedule 70.
Schedule 70, by its terms, applies when the Corversion Areais*“zoned and used exclusvely

for resdentia purposes.” WN U-60, Schedule 70, First Revised Sheet No. 70 (“ Schedule 707). The
“availability” section of Schedule 70 Sates:

AVAILABILITY. Subject to availability of equipment and materids, the Company
will provide and inddl a Main Digtribution System and will remove existing

overhead eectric digtribution lines of 15,000 volts or less together with Company-
owned poles following the remova of dl utility wires therefrom in areas which are
zoned and used exclusively for resdential purposes, provided that at the time of such
ingalation the Company shal have adequate operating rights, and provided further
that the Conversion Areamust be not less than one (1) city block in length, or in the
absence of city blocks, not less than six (6) contiguous building lots aoutting eech
sde of the public thoroughfare with al red property on both sdes of each public
thoroughfare to receive dectric service from the Main Digribution System.

Schedule 70, § 2 (emphasis added).

In construing Schedule 70, the Commission applies standard principles of statutory
congruction. See National Union Ins. Co. v. Puget Power & Light Co., 94 Wn. App. 163, 171, 972
P.2d 481 (1999). Since the language of Schedule 70 is clear and unambiguous, the Commission can
decide the gpplication of Schedule 70 as a matter of law: “Where the language of atariff is“plain,
free from ambiguity, and devoid of uncertainty, thereis no room for construction because the
meaning will be discovered from the wording of the statuteitself.” People’ s Org. for Wash. Energy

Resourcesv. WUTC, 101 Wn.2d 425, 429-30, 679 P.2d 922 (1984). Plain words do not require

MOTION OF CITY OF SEATAC FOR
SUMMARY DETERMINATION - 3




© 00 N oo o b~ W N P

N RN N N N NN B PR R R R R R R,
o g0 K W N B O © 0 N 0O O b W N B O

congruction. See Western Telepage, Inc. v. City of Tacoma Dep't of Fin., 140 Wn.2d 599, 609, 998
P.2d 884 (2000).

A. The Conversion Area lsZoned And Used Exclusively For Residential Purposes.

PSE agrees that the buildings within the Conversion Area are resdentia dwellings.
Stipulated Fact No. 4. An aeria photograph confirms that no commercia structures of any kind are
located in the Conversion Area. Gut Decl., Ex. C. There can be no dispute that the Conversion Area
iszoned “Urban Low Dengty -- Residentid.” Gut Decl., Ex. B. SeaTac hasissued no business
permits within the Conversion Area, Gut Dedl., 14, and the Conversion Areais designated
“Regdentid Low Dendity” in SeaTac’'s Comprehensive Plan. Gut Decl., Ex. A.

The only reasonable conclusion that can be inferred from these facts is that the Converson
Areais*“zoned and used exclusvely for resdentia purposes’ within the meaning of Schedule 70.
Even if there were disputed facts — which there are not — summary determination is proper when
reasonable minds could reach but one conclusion from the evidence. See Central Wash. Bank v.
Mendelson-Zeller, Inc., 113 Wn.2d 346, 353, 779 P.2d 697 (1989). SeaTlec, therefore, urgesthe
Commission to declare that Schedule 70 applies to the Conversion Area.
. Schedule 71 Does Not Apply To The Conversion Area.

In spite of the plain language of Schedule 70, PSE argues that Schedule 71 appliesto the
Converson Area. The application of Schedule 71 rather than Schedule 70 would result in
subgtantialy higher rates to the City for the cost of the underground converson. Gut Dedl., 1 6.
PSE is prohibited from charging a different rate to SeaTac for underground conversion than the rate

applicable to others as set forth in Schedule 70. RCW 80.28.080.
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The filed rate doctrine requires PSE to charge only those rates that the Commission has
approved in the applicable tariff. See Tenorev. AT& T Wireless Servs., 136 Wn.2d 322, 331-332,

962 P.2d 104 (1998). Thefiled rate doctrine applies not just to rates, but also to provision of

sarvices. See AT& T v. Central Office Tel., Inc., 524 U.S. 214, 221-224, 141 L. Ed.2d 222, 118 S. Ct.

1956 (1998).

A. The Use Of South 170" Street AsAn Arterial Does Not Change The Char acter
Of The Conversion Area From Residential To Commercial.

PSE argues that Schedule 71 should apply to the Conversion Area because South 170" Street
isa*collector arterid” that provides access to the commercial area around the Segitle Tacoma
Airport. PSE's Answer to Complaint And Petition For Declaratory Relief (“Answer”), 112. In
support, PSE presented to the Commission a section from the Seal ac Draft Supplementd
Programmatic Environmental Impact Statement (“EIS’). See Answer, Ex. A.

Contrary to PSE’s argument, the EI'S demondtrates that the Conversion Areaiis residential,
not commercid. The EIS identifies the Converson Area as one of severd areasthe City intends to
preserve as “sngle family neighborhoods.” The purpose of the EIS study is to create and define
Sealac’ s urban center. In identifying the urban center, the EI'S distinguishes between the “ City
Center Area,” which extends from the Airport approximately to 32" Avenue South, and the
residential neighborhoods “to theeast.” See EIS, § 1.3, p. 1-3. The Conversion Ares, the western
boundary of which is 37" Avenue South, lies more than five blocks outside the “ City Center Area.”

The Conversion Ares, therefore, is one of the “single family neighborhoods to the eest.”?

! Phase | of the South 170" Street Project included the areafrom International Boulevard to
37" Avenue South, which isacommercid area. Some of this areaisincluded in the “City Center
Ared’ under study inthe EIS. EIS, 8 1.3, p. 1-3. PSE performed the underground conversion of
Phase | under Schedule 71 because the area was partly acommercia area.
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Although the EIS notes that South 170" Street and Military Road might experience traffic
increases as aresult of the desgnation of a City Center Area, the Conversion Areawould not be

affected. The EIS goes on to observe:

However, these traffic increases are within the capacity of these streets and the
resdential neighborhoods east of the City Center areawould not be sgnificantly
impacted by SeaTl ac City Center growth.

ElIS, 8§ 3.8.2a, p. 3-41 (emphasis added).

Contrary to PSE’s argument, the fact that South 170" Street is an arterid leading to a
commercia area does not change the Conversion Areafrom aresdentid into acommercia area.
Neither Schedule 70 nor Schedule 71 defines “Conversion Area’ by a particular street, but rather as
“that geographica areawherein the Company’s overhead electric digtribution system is replaced or
isto be replaced by an underground dectric distribution syslem.”  In SeaTac, the “geographica
ared’ includes the side streets and the area on both sides of South 170" Street between 37" Avenue
South and Military Road. See Gut Dedl., Exs. A, B. The“geographica ared’ is exclusively
residential even if South 170" is an arteria. The fact that South 170™ Street happens to connect two
commercia areas does not change the character of the Conversion Area from residentia to

commercid.

B. TheElectrical Load Requirementsin The Conversion Area Are Typical Of The
Requirements Of A Residential Area, Not A Developed Commercial Area.

PSE also contends that its use of three-phase distribution lines on South 170" Street changes
the Conversion Areainto a Schedule 71 project. Answer, 118. In s0 arguing, PSE is attempting to
read words into both Schedule 70 and Schedule 71 that are not there. Neither Schedule 70 nor

Schedule 71 makes any reference to single-phase or three-phase service. Nor do PSE’ s guiddines
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for Underground Didribution Sysem Design, which do not even mention single-phase or three-
phase service, make such adistinction. See Exhibit C to PSE's Answer.

In arelated argument, PSE contends that Schedule 71 applies becauseit isavailable “in such
other areas of such municipdities which have dectrica load requirements which are comparable
with developed commerciad areas” Schedule 71, 8 2. However, there is no evidence that the load
requirement of any dwelling within the SeaTac Converson Areais any different from thet of a
typical residential load. Although the existing overhead electrica distribution system for the 170"
Street Project is three phase, the overhead service lines to the homes within the conversion area are
sngle phase. Stipulated Fact No. 8. PSE’sdectricd plansfor the underground conversion for the
170" Street Project show an isolated three-phase feeder circuit with no three- phase service from the
feeder to individuad dwellings. Gut Dedl., 5. All of the service linesto individud dwelings are to
be sngle-phase. Id.

PSE'singtalation of athree-phase system aong 170" Street does not change the character of
the resdentia load served within the Conversion Area. PSE does not even offer three-phase service
to resdentia customers except under certain circumstances and at aspecid rate. See WN U-60,
Schedule 7, Twenty-First Revised Sheet No. 7. PSE’s engineers may well require a three-phase
distribution lines on South 170" Street in order to deliver electric service to the commerciad areato
the west of the Conversion Area, but PSE’s design requirements for customers outside the
Conversion Area cannot be used to measure the eectrical 1oad requirements of the residentia
dwdlings within the Conversion Area.

Schedule 71 does nat, by itsterms, apply to the Conversion Areaiin the 170" Street Project.

PSE’ s attempt to impose Schedule 71 would result in higher chargesto SeaTac than PSE chargesto
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other customers requesting underground conversion in areas zoned residential and used exclusvey
for resdentid purposes. Such discrimination is unlawful and must not be tolerated.
CONCLUSION

Schedule 70 clearly is available and applicable to SeaTac's 170" Street Project. The
Converson Areais zoned and used exclusively for resdential purposes. Thefact that a street
running through the Conversion Arealis an arteria connecting to acommercia area does not change
the character of the Conversion Area, nor does the fact that PSE operates a three-phase system dong
South 170™ Street for service to customers outside the Conversion Area. The Conversion Area
cariesatypical resdentia eectrical load, and there is no reason to apply Schedule 71.

Summary judgment should be granted when the facts admit only one reasonable conclusion.
Christiano v. Spokane County Health Dist., 93 Wn. App. 90, 93, 969 P.2d 1078 (1998). For these
ressons, the City of Sealac urges the Commission to grant summary determination in its favor and
issue an order declaring that Schedule 70 applies to the underground conversion in the 170" Street
Project.

DATED this 13th day of Augus, 2001.

PRESTON GATES & ELLISLLP

By

Caral S. Arnold, wsBa # 18474
LauraK. Clinton, wsBaA # 29846
Attorneysfor Petitioner
City of SeaTac
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that | have this day served the MOTION OF CITY OF SEATAC FOR
SUMMARY DETERMINATION, upon al parties of record in this proceeding, viafacamile,
followed by U.S. mail, asfollows:
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Kirgin S. Dodge

Perkins Coie

411 108th Avenue N.E., Suite 1800
Bdlevue, WA 98004

Smon ffitch

Office of the Attorney Generd
900 Fourth Avenue, Suite 2000
Seattle, WA 98164-1012

Mary M. Tennyson

Office of the Attorney Generd

1400 South Evergreen Park Drive SW.
P. O. Box 40128

Olympia, WA 98504-0128

Greg A. Rubgtdlo

John D. Wallace

Ogden Murphy Wallace P.L.L.C.
1601 Fifth Avenue, Suite 2100
Sedttle, WA 98101-1686

Dennis J. Moss, Adminigrative Law Judge
Washington Utilities and Trangportation Commission
1300 S. Evergreen Park Drive SW.

P. O. Box 47250

Olympia, WA 98504-7250

DATED at Sesttle, Washington, this 13th day of August, 2001.

Jo Ann Sunderlage
Secretary to Carol S. Arnold
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