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TESORO REFINING AND MARKETING COMPANY=S
AMENDED
COMMENTSON THE RECOMMENDATION FOR SANCTIONS

I. Introduction.

Tesoro Refining and Marketing Inc. (ATesorof) hereby submitsits comments pursuant to
the Adminidrative Law Judgess Order (Thirteenth Supplemental Order) Recommending Pendty
Sanctionsfor Violaions of Commission Order. Tesoro supportsthe Adminigtrative Law Judgess
opinion that Olympic Fipe Line Company (AOlympic() be sanctioned for its blatant disregard of
this Commissiors order compelling discovery relevant to throughput. Tesoro respectfully notes,
however, that the proposed sanction does not adequately address the prejudice and harm caused
by Olympic=s failure to produce the discovery.

ii. The Throughput Issue.
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A centrd issue before the Commission is what throughput level to use when setting
Olympicsrates. In fact, the Commissiores resolution of the throughput issue will have the sngle
largest financid impact on Olympic:s intrastate rates among dl the matters a issue in this
proceeding. The throughput may impact the intrastate rates as much as 20 percent.

Throughput on the Olympic system isthe result of an interplay of severd factors. When
compared with the throughput actualy realized from norma operations prior to the Whatcom
Creek tragedy, Olympic=s current throughput is impacted by (1) the Office of Pipdine Safety:s
(AOPSD) impodition of apressure regtriction, (2) the unusudly high levels of downtime asthe result
of nonrecurring capital projectsand testing, (3) the Bayview termina being taken out of service, (4)
the changesin the coordination of shippers transportation schedules, (5) the changesin efficiencies
dueto the deployment of new scheduling and batching programs and procedures, (6) the changesin
the use of drag reducing agent ADRA®), (7) the changes in Sripping (taking off product at
intermediate points to optimize throughput), (8) the changesin the product mix being transported,
and (9) the changesin the average batch size.

Many of these impacts to throughput are temporary in nature and may not reasonably be
expected to continue during the period in which the rates at issue will be collected. For example,
the pressure regtriction will soon belifted, Bayview may be put back in service, and downtime will

be less as nonrecurring capita projects and testing are compl eted.

! Tosco is advocating throughput be set at over 130 MBPD while Olympic is advocating
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Many of these impacts suggest that Olympic will be able to operate during the period in

whichtheratesat issuewill be collected at higher throughput levelsthan ever before. For example,

the pressure redtriction lifting, Bayview becoming operationd, shippers: transportation schedules
becoming better coordinated, scheduling and batching programs and procedures becoming more
efficient, siripping operations becoming more efficient, product mixes becoming optimized, and
average batch szesincreasing dl suggest that Olympic=sfuture throughput under norma operations
will be higher than ever before.

ii. Relevance of Discovery.

Through itsdirect case, Olympic proposed that an artificidly constrained and unsupported
throughput caculation be used to et rates. Through its reply case, Olympic has announced its
intention to change its gpproach to throughput and use its actud but atificaly condrained
throughput over the last nine months? If Olympic is successful in having its rates set on artificialy
congrained throughput levels, Olympic will redlizewindfdl profitsasit returnsto norma operations-
- perhgps a throughput leves higher than ever before redlized.

Tesoro hasworked hard to obtain discovery relevant to throughput. Itseffortsare detalled
by Judge Wadllisand will not be repeated here. Ultimatdly, Tesoro requested and this Commission
compelled discovery which goes to the very heart of the throughput issue. The Commission

compdled Olympic to provide information on downtime, strips, product mix, average batch size,

In the event Olympic does change the cal culation of throughput it set forthinitsdirect case
through itsrebutta case, the Commission may anticipate amotion to strike such achange.
Fundamentd principlesof fairnessin administrative proceedings prevent aparty from either
supplementing its direct case or changing its position through rebutta testimony. At some
TESORORONTHENSERE BRINFER PR BN FERIBRESIGCHYKIC should haveto live with the
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the impact of lifting the pressure redtriction, and Bayview. This information was requested to be
provided for both aperiod prior to the Whatcom Creek incident and for the current period so that
the throughput of Olympic-s system under norma operations could be compared with its current
operations. Thisdiscovery would have allowed Tesoro and theCommisson to haveafactud bass
from which to determine whether the throughput cal culation Olympic advocated initsdirect case or
the new throughput caculation Olympicis expected to advocate in itsrebutta casefairly represent
the throughput likely to be realized during the period in which therates at issue are to be collected.
This discovery would have alowed Tesoro to confirm its own caculation of expected throughput
st forth in its answering case.

Tociteoneof many examples, Olympic=s current throughput isnot representative of future
operations due to the unusualy high levels of downtime on the system resulting from nonrecurring
capitad and maintenance projectsaswell asextensve and nonrecurring testing of itssystem.  So, on
the onehand, Olympic intendsto changeits position on rebuttd to advanceits current throughput as
representative while, on the other hand, refusing to provide the discovery which would test whether
or not its current throughput is truly representative.  Olympic has not provided discovery
demondrating a representative level of downtime under norma operations. Olympic has not
provided discovery indicating the amount of downtime embedded within its current throughpt.
Olympicisjust making unsupported throughput alegationswhile, a the sametime, disregarding the

Commissiorrs order to compel discovery which would prove those alegations wrong.
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V. The Problems Caused By Olympics Disregard of This Commission=s Order to

Compd Throughput Information.

Olympic has the information necessary to assess whether the various throughput
cdculations it has advanced are truly representative of its future level of throughput. It has
disregarded this Commissorrs order compelling that information be provided to Tesoro and the
other parties. Without that information, the various throughput caculations advanced in this
proceeding may not be properly tested to determineif they fairly represent future operationsor not.

Without that information, Tesoro may not properly prepare cross examination of Olympic:s
throughput witness.
V. Olympics Violations of This Commission=s Order to Compel Came After Being

Put on Clear Notice Further Discovery Violations Would Not be Tolerated.

The Commisson compelled Olympic to provide this information during a prehearing
conference in which the WUTC Staff argued to dismiss Olympic:=s rate filing outright due to its
pattern of discovery abuse. Whilethe Commisson determined & that timenot to dismissOlympic:s
rate filing, each Commissioner expressed grave concerns with Olympic=sfailure to comply with
discovery. Commissioner Hemstad spoke first and summarized his concerns by saying.

COMMISSIONER HEMSTAD: Wél, I would liketo
make a couple of comments. | consder thisavery seriousissue,

one of the most serious matters that | have had to face since |
have been a commissoner now for nineyears. | do not
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recdl any time when there has been so much turmail, if that's the
way to put it, with regard to discovery.

And to the company | would say, my tentative view prior
to commencing the hearing today after reading Al of the materids
was to grant the motion to dismiss, and | think there was ample
basisfor that, and then we would have had to confront theissue of
what to do about the interim rates that had been paid.

* % %

[1] don't want this hearing to end with sort of an attitude or with
the parties going away and saying, oh, wdl, never mind, it was
just atempest in ategpot. 1t wasnot. Thisisavery seriousissue.
And speaking for mysdlf, and I'm sure my colleagues agree, we
fully expect the company to comply with their discovery obligation
so0 that we can get on promptly and expeditioudy with this
proceeding.

CHAIRWOMAN SHOWALTER: | concur in those remarks.

* * %

| haven't been here on the Bench aslong as Commissioner
Hemgtad, and | haven't been around as long as some of the
people here, but | believe them when they say this is the mogt
egregious case of discovery problems that they have seen. It
catanly isin my little short higory. Y ou have an obligation to
comeforward with the evidence that provesyour case, that backs
up your cae. You have an obligation to provide it to the
sakeholders, andit'ssmply not an excuseto say, well, wehavea
lot going on. If you havealot going on, don't bring the case here.

COMMISSIONER OSHIE: | wouldjust liketo add that | agree
with both the comments of Chairwoman Showdter and
Commissoner Hemstad. |I:m dso very concerned with the
company moving forward with its case on the basis of unaudited

financid satements.
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Motion to Dismiss Hearing Tr. (4/4/02) Vol. 17, pp. 1801-04 (emphasis added).

Given eech Commissioner=s clear and unequivoca statement of concern during the
prehearing conference a which the dismissd of Olympic-sraefiling duetoitsfalureto comply with
discovery was argued, it seems inconceivable that Olympic would go on to completely disregard
the Commissiors subsequent order compelling Olympic to finaly provide throughput information.
Asthe Staff has aptly stated, Alf dl public service companies acted thisway, the agency:sregulatory
process would grind to ahdt.i Staff Motion to Dismissat 10.

Smply stated, the worse case of discovery abuse the Commissioners and their staff had

ever seen subseguently got worse after a clear warning to Olympic to comply. Moreover, the

discovery abuse did not just get worse on an inconsequentid issue in the proceeding, but on the
sgngle issue which will have a gregter impact on intrastate rates than any other angle issue in the
proceeding. The Commisson should fashion a sanction which makes clear that it will not
countenance Olympic=s continued abuse of the discovery process.

Vi. Olympic Has Not Accepted Any Responsibility for its Abuse of the Discovery

Process.

The Commission should dso consder that Olympic=sresponseto itsclear violaionsof this
Commissores order has not been to assume responsibility for its actions, but has been to Ablame
the victim.f)  Olympic has wasted tremendous resources going back to revist every conceivable
fault for every paty but itsdf. To be fair, much of Judge Wadliss order is concerned with

addressing the various faults Olympic finds in other parties for Olympic=s failureto do or produce
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the discovery it was compelled by this Commission to produce. The Commission should weigh
Olympic=s complete failure to assume any responghbility for its own prior and continuing abuse of
the discovery process before this Commission.

Vii. Sanctions Should, at a Minimum, Solve the Problems Caused by Olympics

Disregard of the Commissiores Order to Compd.

An gppropriate sanction should, & aminimum, resolvethe problems caused by the violation
of the Commissionsorder. Theimposition of amonetary sanction of $30,000 will not address or
resolve the problems caused by Olympic:s blatant violation of the Commissiorss order. Inthis
regard, in addition to amonetary sanction, Tesoro respectfully requeststhe Commission (1) dismiss
Olympic=s rate filing outright, or, in the dternative, (2) hold that Olympic has faled to carry its
factua burden to demondtrate that its proposed throughput is representative of future operations.
viii.  Monetary Sanctions Should Be Substantial Enough to Set a Clear Example and

Dissuade Such Violations of the Commission=s Orders.

Monetary sanctions should be substantia enough to set a clear example and dissuade
Olympic and other public service companies from such violations of the Commissiorrs ordersand
regulations. In thisregard, Tesoro agrees with Judge Wdliss observations. Judge Wallis Sated:

Thefind question iswhether to assessapendty for each violation,
and for each day:s continuation of the violation. Asof May 31,
thetotd for each violation would be nearly $50,000 and the total

thus could reach nearly $350,000 in pendtiesfor six violationsfor
each day of continuing violaion.
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We think that there is some equivalence between the costs
imposed by Olympic=s repested discovery failures on the parties,
as noted above, and thislevel of pendty. Webdievethat sucha
pendty could be warranted in this docket and bdieve that the
Commission, onreview of thisrecommendation, could with thefull
support of the record and in the exercise of sound judgment,
impose a pendty of thislevd.

Thirteenth Supplemental Order, Docket No. TO-011472, AOrder Recommending Pendty
Sanctions For Violations of Commission Order(l at 18 (emphasis added).

While Judge Wadlis goes on to recommend far less, the logic he employed in his
recommendation would suggest a substantidly greater monetary sanction than $30,000. A
monetary sanction of $30,000 isinconsequentid for Olympic-sfailureto produce discovery onthe
most financidly important sngleissuein this proceeding. Olympic sandsto gain millionsover time
from its attempts to low ball throughput in this proceeding.

IX. The Commission Hasthe Authority to Grant the Sanctions Requested by

Tesoro.

This Commission has broad authority to issue avariety of sanctions. WAC 480-09-480

provides.
If aparty failsor refusesto comply with acommisson order or an
adminidrative law judge's order that is not reviewed resolving a
dispute under this section, or aletter from the secretary resolving
such adispute, the commission may imposesanctionsinduding but

not limited to dismissd, striking of testimony, evidence, or cross-
examination, or monetary pendties as provided by law.
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The regulation specificaly alowsthe Commisson to strike testimony, evidence and cross
examination asgppropriate sanctions. Thesetypesof sanctionsmentioned intheregulation dl relate
to eiminating substantive portions of a party:s case asaconsequenceto violating acommisson or
judgess order. Thisis exactly the type of sanction that Tesoro is requesting.

X. Conclusion.

Tesoro respectfully requests Olympic:s rate filing be dismissed or, in the dternative, the
Commission enter afinding that Olympic hasfalled to support itsfactud burden to demondratethat
its proposed throughput is representative and provide asubstantial monetary sanction as discussed
above.

DATED this 10" day of June, 2002.

BRENA, BELL & CLARKSON, P.C.

Attorneysfor Tesoro Refining and
Marketing Company

By
Robin O. Brena, ABA #8410089
David A. Wensel, ABA #9306041
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CERTIFICATE OF SERVICE

| hereby certify that on June 10, 2002,
atrue and correct copy of the foregoing
document was faxed, emailed, and mailed
to the following:

OLYMPIC PIPELINE COMPANY, INC.
Steven C. Marshall, Esq.

Patrick W. Ryan, Esq.

Counsel for Olympic Pipe Line Company
Perkins Coie LLP

One Bellevue Center, Suite 1800

411- 108" Ave. N.E.

Bellevue, WA 98004-5584

Fax: 425-453-7350

Email: marss@perkinscoie.com

William H. Beaver, Esq.

Karr Tuttle Campbell

1201 Third Avenue, Suite 2900
Seattle, WA 98101

Fax: 206-682-7100

wbeaver @karrtuttle.com

WUTC STAFF

Donald Trotter, Assistant Attorney General

Counsel for Commission Staff
Attorney General-s Office

Utilities and Transportation Division
1400 S. Evergreen Park Drive SW.
P.O. Box 40128

Olympia, WA 98504-0128

Fax: 360-586-5522

Email: dtrotter@wutc.wa.gov

TOSCO CORPORATION

Edward A. Finklea, Esg.

Counsel for Tosco Corporation

Energy Advocates LLP

526 N.W. 18" Avenue

Portland, OR 97209-2220

Fax: 503-721-9121

Email: efinklea@energyadvocates.com

Elaine Houchen
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