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COMMENTS OF COMMISSION STAFF:  (1) IN SUPPORT OF LANGUAGE LIMITING PARTICIPATION IN SETTLEMENT CONFERENCES TO “INITIAL OR EARLY INITIAL” SETTLEMENT CONFERENCES, (2)  URGING CLARIFICATION TO “EARLY INITIAL SETTLEMENT” LANGUAGE, AND (3) URGING ELIMINATION OF THE CUSTOMER NOTICE REQUIREMENT 


1 These comments follow up on oral comments made by Commission Staff and counsel for Commission Staff at the commission’s June 28, 2006, public hearing on the proposed procedural rules.  First, we support the language limiting participation in settlement conferences to “Initial or Early Initial” settlement conferences.  Second, we have attached a suggested revision to the language in WAC 480-07-700(3)(b) limiting the conduct of settlement discussions prior to the initial prehearing conference in adjudications.  Finally, we urge the commission to eliminate the customer notice requirement entirely.
Limited Participation
2 Commission Staff supports the language amending WAC 480-07-700(3) limiting full party participation in settlement conferences to “initial or early initial” settlement conferences.  Even then, participation is limited to “any party or person who has filed a “petition to intervene” in a matter.  
Clarifying Language
3 The purpose of the suggested revision to WAC 480-07-700(3)(b) is to clarify the period within which the subsection (3)(b) restrictions apply.  The currently proposed language would start the period when the company makes its filing.  This is inconsistent with the commission’s stated intent to limit the settlement conference restrictions to adjudications, because a matter does not become an adjudication at the time it is filed.  To the contrary, the Administrative Procedure Act provides in relevant part:

An adjudicative proceeding commences when the agency or a presiding officer notifies a party that a prehearing conference, hearing, or other stage of an adjudicative proceeding will be conducted.  
RCW 34.05.413(5).

4 The suggested revision would clarify that the subsection (3)(b) restrictions become effective on the date the adjudication begins, rather than on the date the matter is filed.
Elimination of the Customer Notice Provision
5 We further urge you to consider eliminating the customer notice provision entirely.  Inclusion of this statement in the customer notice will likely have little practical effect, particularly since there are many filings that do not require a customer notice at all, least of all one prior to the initial prehearing conference, and would further complicate a communication that is often too complicated already.  In Staff’s experience, the stakeholders who would care about the possibility of a settlement conference do not receive their information about a filing through the customer notice.

6 Without the customer notice provision, subsection (3)(b) would put all stakeholders on general notice, via the commission’s procedural rules, that early settlement conferences may occur.  Those stakeholders with sufficient interest to warrant filing a petition to intervene would also receive a specific notice when an initial settlement conference is actually scheduled.

7 Thank you for considering these comments.
DATED this 7th day of July, 2006.
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WAC 480-07-700  Alternative dispute resolution.
… 


(3) Settlement conference.


… 

(b) Early initial settlement conference.  Any party that wishes to initiate a settlement conference with any other party between the date the adjudication begins and the initial prehearing conference must have included in its notice to customers, if otherwise required, a statement indicating that an early initial settlement conference may be scheduled and must provide ten days prior notice of any such conference to the commission, public counsel and any entity that has filed a petition to intervene.  The notice will be posted on the commission’s web site.
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