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| NTRODUCTI! ON
COVES NOW t he Washi ngton | ndependent Tel ephone
Associ ation (“WTA”), by and through its attorney of record,
Richard A. Finnigan, attorney at law, and files this Am cus
Reply Brief Concerning Rural Exenptions under Section 251 of
t he Tel ecommuni cati ons Act of 1996 (“Reply Brief”) with the
Washi ngton Utilities and Transportati on Conm ssion (the
“Conmm ssion”). For the purposes of this Reply Brief, Level

3 Communi cations, LLC s (“Level 3”) Brief and Menorandum of
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Law will be referred to as the “Level 3 Brief,” and
CenturyTel of Washington, Inc.’s (“CenturyTel”) Brief on
Jurisdictional Issues will be referred to as the “CenturyTe

Brief.”

ARGUNMENT

1. The rural exenption applies to Section 251(c)(1) and
Section 252.

In the Level 3 Brief, Level 3 argues that Section
251(a) triggers the arbitration and interconnection
agreenent provisions of Section 252.%' If so (and no other
barriers to arbitrating an interconnection agreenent

exi st), ?

a conpetitive |local exchange carrier (“CLEC), Ilike
Level 3, could force a rural incunbent |ocal exchange
carrier (“ILEC), like CenturyTel and WTA' s ot her nenbers,

to enter into an interconnection agreenent via mandatory

arbitration.

! References to the sections of the Tel econmuni cations Act of 1996 (the
“Act”) will be in the formof “Section 251" and will not include
references to the codified version for ease of reading.

2 This argument assumes that the rural exenption under Section 251(f) is
the only applicable issue that curtails the Commi ssion’s jurisdictiona
authority in this matter. In reality, as pointed out in WTA s Am cus
Brief and in CenturyTel’'s Brief, there are at | east three argunents that
renove the interconnection issues presented by Level 3 fromthe

Conmmi ssion’s jurisdiction.
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However, Level 3's interpretation of Sections 251(a)
and 252 of the Act is wong. Level 3 fails to cite any
cases or Conmm ssion orders, whether fromthis Conm ssion or
ot her state conm ssions, to support its skewed
interpretation of Section 251(a) and Section 252. This is
because the decisions that exist fromthis Comm ssion and
ot her state comm ssions have definitively addressed this
i ssue contrary to Level 3's position.

As detailed in WTA's Am cus Brief, the arbitration
provi sions of Section 252 are only triggered by the
requirenents in Section 251(c). Section 251(a) does not
make nmention of Section 252 and Section 252 does not nake
mention of Section 251(a). Thus, despite Level 3's
observation that Sections 251 and 252 are “renmarkably
straightforward,”® Level 3 has misapplied these sections by
attributing the provisions of Section 251(c) to Section
251(a).

As pointed out by the Comm ssion:

Section 251(f)(1)(A) <creates a two-step
process by elimnating a rural tel ephone

3 See, Level 3 Brief, at 5.
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conpany’s duty to negotiate wth new
entrants. (Enphasis added).”

Section 251(f)(1)(A) creates a “rural exenption” fromthe
requi rements of Section 251(c). |If Section 251(a) could be
used to trigger the arbitration provisions of Section 252,
then the “rural exenmption” in Section 251(f) from the
obligations of Section 251(c) would be neaningless. This is
directly counter to well-settled Washington and federal case

| aw on statutory interpretation. See, e.qg., State v. Felix,

78 W.2d 771, 776, 479 P.2d 87 (1971); Staples v. United

States, 511 U. S. 600, 611, 114 S. Ct. 1793, 128 L. Ed. 2d
608 (1994).

Level 3 attenpts to read Sections 251(a)-(c) and 252 in
a vacuum w thout reference to the “rural exenption” of
Section 251(f), and as though Section 251(a) inposes the
sane obligations for interconnection that Section 251(c)
i nposes. See, Level 3 Brief, at 5 claimng that Sections
251 and 252 “apply to all (enphasis in original)

t el ecommuni cations carriers, and the tel econmuni cati ons

“1n the Matter of the Claimof GIE Northwest, Inc. for Rural Tel ephone
Exenption Pursuant to 47 U S.C. Section 251, Second Suppl enental Order,
Docket No. UT-960324 (Dec. 11, 1996)(“GTE Northwest”), at 14, affirned,
MCI Metro Access Transni ssion Services, Inc. v. GIE Northwest, Inc.,
1998 U.S. Dist. LEXIS 11335 (WD. WA, 1998).
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services they provide,” w thout maki ng any provision for the
different levels of obligations inposed by different
subsections on different carriers. As denonstrated above,
this argunent is conpletely defeated by the Comm ssion’s

ruling in GTE Northwest.?>

In addition to overl ooking GIE Northwest, Level 3 fails

to nention any of the other states that have used the sane
rationale in holding that a rural ILEC is not obligated to
arbitrate an interconnection agreenent unless and until the
“rural exenption” defined in Section 251(f) is first
elimnated. See, WTA Am cus Brief, at 8-13 (citing
Comm ssi on orders and rules from Oregon, |daho, Mine,
Virginia, California, Illinois, Colorado and Kentucky).
The only obligation inmposed on a rural ILEC, Iike
CenturyTel and WTA s other nenbers, via Section 251(a) is
“to interconnect directly or indirectly with the facilities
and equi pnment of other tel ecommunications carriers.” Level
3 is attenpting to expand these basic obligations by acting

as though the obligations of Section 251(c) and Section 252

5 This effort to “blend” various sections of the Act to obtain a result
that fits its purpose despite a wealth of case law to the contrary is
al so mani fested in Level 3's arguments concerning preenption under
Section 201 of the Act. See, Level 3 Brief, at 8-18.
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are incorporated into Section 251(a). See, Level 3 Brief,

at 4-8. This Comm ssion in GITE Northwest, and all of the

other state comm ssions |isted above, have rejected Level
3’s interpretation.

2. Level 3's reliance on the “conpensati on” aspect of |SP
traffic is m spl aced.

In the Level 3 Brief, Level 3 spends npbst of its tinme
trying to distinguish all of the cases that discuss
preenption of state conmm ssions’ ability to deal with | SP-
bound traffic.® However, Level 3 draws too fine a line.

The basic prenise for the FCC s preenption order on
| SP-bound traffic is the exercise of the FCC s authority
under Section 201. The FCC concl uded that | SP-bound traffic
is “informati on access” subject to the FCC s authority under
Section 201 and not within the scope of Section 251(c)(2).’

I f 1SP-bound traffic is interexchange in nature and

thus subject to the FCC s jurisdiction under Section 201, it

6 Level 3 Brief beginning at page 8.

"In Re |nplenmentation of the Local Conpetition Provisions of the

Tel econmuni cati ons Act of 1996; Intercarrier Conpensation for |SP-Bound

Traffic, Order on Remand and Report and Order, FCC 01-131, at s 38, 39,
55-64 (2001), remanded, WrldCom Inc. v. FCC, No. 01-1218, slip op. (DC

Cir. 2002). It is inportant to note that the FCC Order addresses the
issue in the context of local traffic (i.e. an ISP within the |ocal
calling area). It would seemself evident that traffic to an ISP

outside the local calling area is interexchange traffic.
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is not subject to Section 251 and the state conm ssi ons’
authority related to arbitration. Section 251(b) and (c)
and Section 252 all relate to local traffic.

Level 3 seens to argue that any interconnection under
Section 251(a) is subject to arbitration. However, the duty
to interconnect, directly or indirectly, under Section
251(a) applies to all carriers. Mst often, interexchange
traffic exchanged between an interexchange carrier and a
| ocal carrier is acconplished through tariffs, not
negoti ated agreenments. Wiile in sone cases there nmay be
agreenents between interexchange carriers and the | ocal
carrier for the exchange of such traffic, those are in the
distinct mnority. Level 3's argunent fails by the weight
of experience.

Level 3 brings to the table in this case only the issue
of 1 SP-bound traffic. Since this traffic is not local in
nature and since the FCC has preenpted state jurisdiction
over | SP-bound traffic in an intraexchange context, Level
3’s argunents fail and this Conm ssion does not have
jurisdiction to arbitrate an agreenent related to | SP-bound

traffic between Level 3 and CenturyTel.
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CONCLUSI ON

Level 3 has attenpted to west an interpretation from
the Act that neets its needs. This interpretation, however,
is directly counter to the | anguage of the Act and the
vari ous state conm ssion case law on this topic. Level 3
does not discuss any of the applicable cases that interpret
Sections 251(c), 251(f) and 252 because to do so would be to
acknow edge the novelty of its argunent, despite its clains
that its interpretation is “remarkably straightforward.” In
reality, Level 3 has m sapplied the statutes in its effort
to force arbitration of an interconnection agreenent on
CenturyTel .

DATED: COctober 15, 2002.

RI CHARD A. FI NNI GAN, WSBA #6443
Washi ngton | ndependent Tel ephone
Associ ati on
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