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BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

Proposed Rulemaking to Adopt a Methodology ) DOCKET NO. UT-970723

the Determination of Just and Reasonable Rates )

for Attachments to Transmission Facilities ) SUPPLEMENTAL COMMENTS OF
) U S WEST COMMUNICATIONS, INC.
)
)

U S WEST Communications, Inc. (“U S WEST”), pursuant to the Notice of Preproposal
Statement of Inquiry dated September 15 and December 15, 1997, submits the following
supplemental comments pertaining to the adoption of a methodology for determination of just and
reasonable rates for attachments to transmission facilities.

L OVERVIEW

On November 7, 1997, U S WEST filed its first set of comments on the Commission’s
proposal to adopt the FCC’s current methodology for determining just and reasonable rates for
attachments to transmission facilities. U S WEST supported the Commission’s proposal,
emphasizing that U S WEST prefers the use of a formula only as a fallback for stalled negotiations,

or to resolve disputes. U S WEST also requested the Commission to adopt the FCC’s formula

U S WEST, Inc.

1600 7th Ave., Suite 3206
Supplemental Comments of U S WEST -1- Seattle, WA 88191
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adjustment for negative .et salvage." The Commission solicited comments to assist it in
implementing an efficient and effective methodology for determining fair, consistent and effective
rates for attachments to transmission facilities.> U S WEST stands by its original comments and
specifically reincorporates them herein.

At the first workshop held in this docket, however, certain additional issues and problems
were raised and identified by the parties. Accordingly, U S WEST submits these additional
comments to address some (but not all) of the issues raised. U S WEST reserves the right to
supplement these comments, if and when required.

II. CONCERNS PERTAINING TO EQUAL TREATMENT

U S WEST believes that the Commission should adopt a methodology which explicitly
treats all owners of similar transmission facilities in an equal, nondiscriminatory manner. Similarly,
the Commission should treat all attachers to transmission facilities in an equal, nondiscriminatory
manner. Accordingly, U S WEST rejects the notion that PUDs should be exempted from the
proposed methodology. Further, U S WEST also submits that the Commission should reject Puget
Sound Energy and Washington Water Power’s suggestion to charge market value for transmission
facilities. All transmission facilities owners and attachers should be treated in an even-handed
manner, across the board, regardless of their underlying business.

Specifically, U S WEST urges the Commission to provide nondiscriminatory treatment
between telecommunications carriers. Incumbent local exchange carriers (“ILECs”) must be
accorded the same rights and duties as competitive local exchange carriers (“CLECs”). Rights and

duties must be reciprocal. This would contrast with 47 U.S.C. § 224(a)(5), which creates an

! In its Briefing Paper for Workshop, dated December 3, 1997, TCI characterized U S WEST’s concerns as a “minor
anomaly.” (TCI Whitepaper at 6). U S WEST objects to TCI’s minimizing this problem. As U S WEST noted in
its comments, negative net salvage is a problem in five (5) of its fourteen state region. This problem will not go
away, and U S WEST urges the Commission to proactively address this problem before it occurs in Washington.

? Several parties have expressed their desire to have the Commission clarify exactly which such transmission
facilities are to be included in this rulemaking proceeding. U S WEST joins in these requests.
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artificial — and unneces.ury — distinction between ILECs and CLLCs. Section 224(a)(5) excludes
ILECs from the definition of “telecommunications carriers.” Section 224(f)(1) requires utilities to,
“. .. provide a cable television system or any telecommunications carrier with nondiscriminatory
access to any pole, duct, conduit or right-of-way owned or controlled by it.” By excluding ILECs
from “telecommunications carriers,” the FCC seems to imply that [LECs are second-class citizens
vis-a-vis transmission facility access. The Commission should take active steps to correct this
injustice when it adopts its methodology.

III. RIGHTS-OF-WAY AND EASEMENTS OWNED BY THIRD PARTIES

U S WEST joins Pacificorp in requesting that the Commission’s rules, once adopted, reflect
the difference between leased and/or granted rights-of-ways and easement, on the one hand, and
owned transmission facilities, on the other. Plainly, use and access to a right-of-way or easement
are defined by state law and we limited to the terms of the grant by the grantor to the grantee. A
grantee cannot unilaterally expand access to a right-of-way or easement without the consent of the
grantor. Thus, the Commission should frame its rules so as to alldw access to rights-of-way or
easements only to the extent that such access is consistent with the terms of the right-of-way or
easement.

Where requested access is inconsistent with the terms of the grant, U S WEST submits the
party seeking to expand the grant should pay any costs incident to the expansion. The owner of
the right-of-way or easement should not be forced to pay to acquire greater property rights to
accommodate the request of an attaching entity.

IvV. IMPLEMENTATION
Some parties have advocated that the Commission “flashcut” to mirror the contemplated
FCC methodology which will prevail in 2006. Others have noted that at least one other state has

adopted provisions which would automatically follow future FCC modifications pari passu.
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U S WEST objeuts to both proposals, and agrees with TC.’s proposal that the FCC’s
methodology should be adopted as it currently exists (once adjusted to eliminate negative net
salvage). Subsequent FCC modifications should be implemented by the Commission only after the
Commission has held a proposed rulemaking docket. While such a procedure may appear to be
cumbersome, it does have two virtues. First, the users of transmission facilities would not be
burdened by onerous (yet unforeseen) regulations without having the opportunity to present their
views. Second, it would allow the Commission the opportunity to assess any future FCC
regulations before giving them effect, which is consistent with the Commission’s decision to
preempt the FCC in regulating transmission facilities.

IV. CONDUITS

It is unclear whether the current rulemaking docket is to address conduit rents. GTE
included a discussion of conduit rents in its initial filing. TCI, prompted by GTE, discussed conduit
rents in its Whitepaper. TCI contends that an one-third duct methodology should be rejected in
favor of a one-fourth duct methodology.

If the Commission is disposed toward addressing conduit rents, U S WEST submits that the
one-third duct methodology is most appropriate. In its recent Notice of Proposed Rulemaking, the
FCC proposed a one-half duct methodology. Mindful of the wide variety of conduits and conduit
use among conduit owners, and, further, mindful of the increasing capacity of conduit facilities, U S
WEST urged the FCC to adopt a one-third methodology in its comments in the federal proposed
rulemaking. Other parties, like TCI in the present docket, went even further and proposed a one-
fourth conduit methodology. U S WEST believes that the one-third methodology is sufficient and
that TCI’s proposed one-fourth methodology goes too far. While TCI claims that “evidence has
been advanced” in the FCC proceedings to negate the one-third duct methodology, such evidence is

notably lacking in this proceeding. The one-fourth duct methodology would place an unwarranted
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and unjustified carrying cost upon conduit owners, who would have difficulty recovering their costs
from users. U S WEST submits that a one-third duct methodology adequately addresses the flaws
in the FCC’s proposed one-half methodology without going too far in the other direction, as TCI
proposes.

VL. COMPLAINT PROCEDURES

U S WEST agrees with TCI that parties to negotiated attachment agreements should not be
deemed to waive their rights to challenge the justness and reasonableness of the terms of the
agreement before the Commission. (TCI Whitepaper at 11-13). As TCI noted, access to

transmission facilities are often time-sensitive, i.e., immediate access may override concerns over

negotiating a fair deal. Agreements executed in such circumstances closely resemble adhesion
contracts. Moreover, the gross disparity in information available to the parties during negotiations
requires the Commission to scrutinize these contracts closely when one party is subject to unusually
harsh terms.

Accordingly, U S WEST supports a preference for negotiated contracts, but such contracts
should not prevent either party from presenting a complaint to the Commission when circumstances
so warrant. Moreover, the existence of such a contract should not place a greater burden upon the
complaining party in pressing its complaint before the Commission. No rebuttable presumption of
fairness should be imputed to a negotiated contract. The Commission should undertake a_de novo
review of such contracts in the context of a complaint proceeding.

VII. TIMING OF THESE PROCEEDING

U S WEST notes that the FCC is scheduled to issue a modification to some of its rules

regarding transmission facilities on February 8, 1998. U S WEST requests the Commission to

U S WEST, Inc.

1600 7th Ave., Suite 3206
Supplemental Comments of U S WEST -5- Seattle, WA 98191
y:\pbutler\public\ut970723\suppcoms.doc Telephone: (206)343-4000

Facsimile: (206)343-4040



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

schedule the second wo.kshop in this docket to allow the parties 1o file additional comments (if
any) after the FCC’s rulings and before the second workshop.
Respectfully submitted thislf day of January, 1998.

U S WEST Communications, Inc.

Lisa A. Apderl, WSBA #13236
Peter J. Butler, Attorney at Law
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