0001

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BEFORE THE WASHI NGTON UTI LI TI ES AND
TRANSPORTATI ON COVM SSI ON

In the Matter of the
DOCKET NO. UW 031596
Penal ty Assessnent Agai nst
Virgil R Fox, President,
Aneri can Water Resources,
Inc., in the anpunt of

$3, 700. 00
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A pre-hearing conference in the above matter
was held on January 22, 2004, from1:30 p.m to 2:05
p.m, at 1300 South Evergreen Park Drive Sout hwest, Room
108, O ynpia, Washington, before Administrative Law

Judge KAREN CAI LLE.

The parties were present as follows:

THE COWM SSI ON, by LI SA WATSON, Assi st ant
Attorney Ceneral, 1400 South Evergreen Park Drive
Sout hwest, P. O Box 40128, dynpia, Washi ngton
98504- 0128, Tel ephone (360) 664-1186, Facsinile (360)
586-5522, E-Miil | watson@wtc.wa. gov.

VIRG L R FOX, PRESIDENT, AMERI CAN WATER
RESOURCES, INC., by VIRGL R FOX, 921 Mddle Fork Road,
Onal aska, Washington 98570, Tel ephone (360) 978-6178,
Facsimle (360) 978-5225, E-mail virgfox@ds. net.

Joan E. Kinn, CCR, RPR
Court Reporter
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PROCEEDI NGS

JUDGE CAILLE: W are here today for the
first pre-hearing conference in the proceedi ng docketed
UW 031596, and this matter is encaptioned In The Matter
of the Penalty Assessment Against Virgil R Fox,
Presi dent Anerican Water Resources, Incorporated, in the
amount of $3,700. This matter concerns an application
for mtigation of penalties filed by M. Fox, and
today's pre-hearing conference was originally schedul ed
for January 15th but was rescheduled to today to
accommodate M. Fox's schedul e.

My nane is Karen Caille, and | amthe
presi ding Adm nistrative Law Judge in this proceeding.
Today is January the 22nd, 2004, and we are convened in
a hearing roomat the Conmi ssion's offices in Oynpia,
Washi ngt on.

I would Iike to start out this afternoon by
t aki ng appearances fromthe parties. | wll ask you to
pl ease state your nanme, who you represent, your street
address and mailing address, tel ephone nunber, fax
nunber, and if you have one an E-nmil address, and let's
begin with you, M. Fox.

MR FOX: Ckay. It's Virgil Fox, | represent
Anerican Water. M address is 921 M ddl e Fork Road,

Onal aska, Washi ngton 98570, phone is (360) 978-6178.
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1 JUDGE CAI LLE: Fax?

2 MR, FOX: Fax is (360) 978-5225.

3 JUDGE CAILLE: And E-mail.

4 MR, FOX: E-mmil is virgfox@ds. net.

5 JUDGE CAILLE: Is it V-1-R-GF-O X then?
6 MR, FOX: That's close enough, I-L if you

7 want the whol e nane.

8 JUDGE CAILLE: No, | nean for the E-mail,

9 V-1-R-G --

10 MR, FOX: Oh, yes, V-1-RGF-OX

11 JUDGE CAI LLE: At?

12 MR. FOX: At tds.net.

13 JUDGE CAI LLE: Ckay.

14 And for Commi ssion Staff?

15 MS. WATSON: This is Lisa Watson, Assistant

16 Attorney Ceneral for Conmission Staff. M address is
17 1400 South Evergreen Park Drive Southwest, P.O Box
18 40128, A ynpia, Washington 98504. M tel ephone nunber

19 is (360) 664-1186, the fax is (360) 586-5522, and ny

20 E-mail is |watson@wtc.wa. gov.
21 JUDGE CAILLE: Thank you.
22 Let the record reflect there are no other

23 appear ances.
24 The first topic | would like to discuss today

25 concerns M. Fox's letter filed on January the 9th, and
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inthis letter M. Fox asked that the parties and the
Conmi ssi on consider putting the penalty case on hold
until the conplaint rate case is resolved.

And, M. Fox, did you want to comrent any
further on your proposal ?

MR, FOX: Well, | just thought that because
believe that there's a nunber of issues intertw ned that
it would be nost time efficient for all of us to talk
about both issues together.

JUDGE CAI LLE: Okay, then | m sunderstood.
Did you mean to say that you wanted to consolidate the
conplaint case with the --

MR. FOX: Wth the rate case

JUDGE CAILLE: The rate case with the penalty
case?

MR FOX: Well, if it --

JUDGE CAILLE: And consolidate woul d nean
that all the issues would be heard together

MR, FOX: That sounds to nme |ike the right
t hi ng.

Is that the right way to say it Julia?

M5. PARKER: | think that that would be.

JUDGE CAILLE: Because the way your letter
reads, it sounded like you wanted to first do the rate

case and then do the penalty case.
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MR FOX: No.

JUDGE CAI LLE: Okay.

MR. FOX: | believe it would be npst
efficient to talk about it all together

JUDGE CAILLE: Al right. 1Is that all you
have to comrent on on that?

MR. FOX: | believe so.

JUDGE CAILLE: Okay.

Go ahead.

MS5. WATSON: The two dockets, the rate case
and the penalty assessnent case, they really are two
di stinct cases, and conbining themreally wouldn't be
appropriate. There's a couple of reasons why. First,
the i ssues are very separate. 1In this docket, the
penalty assessnent docket, we're |ooking at whether, or
not whether, but how nuch of the penalty M. Fox should
ultimately pay. In the rate case we're determ ning the
appropriate rates for AWR the conpany.

The two different cases have different
parties. Staff is the same in both of the cases, but in
the penalty docket the party is M. Fox as an
i ndi vidual, not AWR the conpany. 1In the rate case it's
AVWR t he conpany and not M. Fox.

The issues in the two cases don't really

overlap. Sonme of the facts overlap to a certain degree
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because in both cases we'll discuss the Docket 010961
account, but in each of those cases we discuss themin
different manners. In this case we're |ooking at
penal ti es based on the uses of that noney or failure to
deposit that noney. 1In the rate case we're | ooking at
what we need to do with the noney that's sitting in the
account and nmoney that was supposed to be deposited.

So the issues are different, the parties are
different, and so consolidating the two dockets,
actually three dockets because the rate case is a
consol i dat ed docket, but conbining the dockets woul dn't
be appropriate.

JUDGE CAI LLE: Okay. Wuld you go over again
for me, Ms. Watson, the differences in the two cases. |
didn't get themall down as you were saying them

MS. WATSON: Sure. One of the primary
differences is the parties. |In the penalty assessment
docket it's M. Fox as an individual. 1In the rate case
it's AWR the conpany.

JUDGE CAILLE: Mm hm

MS. WATSON: Another primary reason that
they're different is the issues. |In this case we're
| ooking at a very discreet issue. The parties agree
that there's a penalty, the parties disagree as to how

much of the penalty should be paid. And so the issue in
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the penalty assessnent case is really how rmuch of that
penalty should be paid. 1In the rate case we're | ooking
at what rates are appropriate for the conpany to be
charging the custoners. Very different issues there.

JUDGE CAILLE: Ckay.

MS. WATSON: Do we still have a question as
to whet her we shoul d postpone the penalty docket as
well, | nean in addition to consolidating?

JUDCGE CAILLE: Yes, let's consider that as
wel |, because based on -- you definitely think they
shoul d not be heard together, so would you al so address
whet her you think they should be heard in sequence.

M5. WATSON: | don't think that postponing
the penalty case would be beneficial either. It should
be a fairly quick proceeding, one that we can prepare
for pretty quickly |I think on both sides because the
issue is so discreet. MWaiting until after or sonetine
around the same time as the rate case docket really
doesn't save any resources in that sense. In my opinion
it would seemlike we woul d expend nore resources by
postponing it because the case is fresh. To wait unti
I think the case is set for April we would end up using
nore resources by gearing up again to prepare for the
penal ty assessnment case.

JUDGE CAI LLE: Okay.
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M. Fox, do you have any remarks in response?

MR, FOX: Well, | guess | suppose it's a
matter of how you fol ks have to handl e your procedures,
but fromny viewpoint, | don't think there should be a
penalty. And | think the reasons why | believe that are
a part of what gets discussed in the rate case, and
that's why | thought that it nmade sense to discuss them
together. But whether or not that is your procedura
way of dealing with it or whatever, you know, | don't
know those things. So | think | guess it's a matter of
it gets discussed however you feel is the appropriate
way, but that's my thinking on it.

JUDGE CAI LLE: Okay.

Ms. Wat son, anything further?

MS. WATSON: Not really, | think I would end
up reiterating what | have already stated.

JUDGE CAILLE: Let me just make sure
under st and what has happened in the penalty. The
penalty has al ready been assessed, and am | correct that
that penalty has to do with the tax situation with the
sal e of sone plant, is that the discreet issue?

MS. WATSON: That's part of the issue. What
happened in the penalty assessnment, there was a failure
to deposit the noney, and so there were certain

penal ti es assessed for that. And then there was an
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expenditure made fromthat account. The nopney was being
set aside for specific purposes. There was an
expenditure that was made. It was sonmewhere in the

nei ghbor hood of $66,000, | don't renenber the exact
nunmber off the top of ny head, but there was that
expenditure, and that was for certain taxes, and one of
those taxes was a sale of a water system

JUDGE CAILLE: Okay, so in the rate case are
we still dealing with the issue of failure to deposit
noney?

M5. WATSON: No. In the rate case we're
dealing with cost of operations, what the conmpany needs
in terms of rates in order to operate at a fair, just,
reasonabl e, sufficient |evel.

JUDGE CAI LLE: Because, and maybe ny
recollection, | may have to go back, but it was a
conplaint and | thought that one of the issues was the
i nappropriate use of funds fromthat docket account. |
can't renenber the docket, docket account, | wll just
call it the docket account.

MS. WATSON: Right.

JUDGE CAILLE: And then also failure to
deposit.

MS5. WATSON: So certain facts that are

probably brought up in the case -- and | think what
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you' re thinking about is there's certain discussions
about | think there were two different sales, Birch
Field and View Royal, and so we're trying to deal with
how to treat the gain on those sales.

JUDGE CAILLE: In the rate case we're doing
t hat ?

MS. WATSON: Ri ght.

JUDGE CAI LLE: Okay.

MS. WATSON: And how to treat the noney
that's in the docket account and the noney that should
have been deposited but wasn't deposited.

JUDGE CAI LLE: Okay.

M5. WATSON: So it's the treatnment of those
nmoneys, and so that's where the facts overl ap.

JUDGE CAI LLE: Okay.

MS. WATSON: Here we're dealing with the
activity in the account, and in the other case we're
dealing with howto treat that noney on a going forward
basi s.

JUDGE CAILLE: All right. Based on ny
under standi ng now after talking with the parties, first
I thought it would be a good idea actually to
consolidate these. | didn't see any benefit to doing
t hem one behind the other.

Did you want to say sonething nore, M. Fox?
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MR, FOX: Well, | think it kind of seens to
me that maybe you had the better idea in the beginning
interpreting ny letter, that it should be considered
after. Because | believe that there's a lot of things
to be discussed in the rate case that have a bearing, a
very direct bearing on what | did or didn't do that
precipitated the penalty, and | don't believe that the
decision on the penalty or the ampunt of the penalty
shoul d reasonably be nade w thout review ng those other
i ssues, so maybe after is the better answer.

JUDGE CAILLE: Okay, | amgoing to give this
just alittle bit of thought. | would like to take
about a ten mnute recess. During that tinme maybe the
parties, just so you aren't sitting here doi ng nothing,
let's assunme that we're going to go forward with this
separately and i nmedi ately, so could you naybe think
about a schedule or the process for this while I'm
readi ng this over and thinking about it.

M5. WATSON:  Sure.

May | add just one thing?

JUDGE CAl LLE: NMm hm

MS. WATSON: One thing that | forgot to state
earlier was that the parties' positions have already
been outlined in the pleadings that we have already

submtted, and the way that | see this proceeding is the
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positions have al ready been established, and so the
proceedi ng woul d be a chance to question both of the
parties on those positions, so | think we already have
the facts in this docket that we need.

JUDGE CAILLE: And so what we would need is a
hearing just for cross-exam nation or presentation?

MS. WATSON: | believe so.

JUDGE CAILLE: Al right, thank you.

I will be back at 2 minutes to 2:00.

(Recess taken.)

JUDGE CAILLE: | amgoing to take this under
advi semrent and reserve ruling at this point. Just so
you know, another option that | thought m ght work is
sonmewhat of a middle ground that we would go ahead with
the hearing, and then after the hearing M. Fox could
file a nmotion to supplenment with the nmaterial fromthe
rate case that you think is relevant to this hearing, or

we coul d maybe even do that up front if it's already

been filed and you know what it is. |'mpretty sure
that -- oh, wait, Staff filed testinony, the conpany
will be filing in February.

Okay, well, I"mstill thinking about that,

but in any event let's go ahead and conme up with
alternative schedul es so that when | nmake a deci sion on

how we should handle this | will have a schedul e ready
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to put in place in the pre-hearing conference order. So
why don't we |look at going with the hearing first on the
penal ty assessnent.

MS. WATSON: We're | ooking at the first week
in March. The conpany's case in the rate case docket is
due on February 17th, and then they're tied up in
billing at the end of the nonth, and so the first week
in March works well for both the conpany and Staff. And
we're tal ki ng about March 1st, which is that Mnday.

JUDGE CAILLE: ©Oh, could we please not do it
on March 1st, that's my birthday.

MS. WATSON: Well, any day that week really.

JUDGE CAILLE: 1'mgoing to get ny cal endar

Any ot her day that week | think. Hold on,
just let me check the calendar. Well, the big hearing
roomisn't available, but | don't have a problemwith
that. We can do it in this room

Were you thinking of one day?

M5. WATSON:.  Yes.

JUDGE CAl LLE: Like an afternoon?

MS. WATSON: Probably less than a day.

JUDGE CAI LLE: Which would you prefer, a
norni ng start or an afternoon?

MR, FOX: That far away it doesn't matter to

me, | can accommobdat e anyt hi ng.
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MS. WATSON:  We woul d probably prefer to
start in the norning just in case it goes a little
| onger.

JUDGE CAILLE: Al right, so I'mgoing to
have to just verify. Wich day would you prefer, 2nd,
3rd, 4th?

MS. WATSON: Staff doesn't have a preference.

JUDGE CAI LLE: How about the 3rd?

M5. WATSON: That's good.

JUDGE CAI LLE: Okay.

MR. FOX: The 3rd?

JUDGE CAILLE: Yes, March 3rd. Now this is
subject to my checking with my assistant to make sure
that room 108 is available, so if the 3rd isn't okay,
will the 4th or the 2nd work as well?

M5. WATSON:  Yes.

JUDGE CAILLE: Okay. And | wll be checking.
Actually | can probably check after we go through. So
you envision this just a one day hearing, and then were
you thinking of doing a brief, because M. Fox is

representing hinsel f?

M5. WATSON: | don't know that in this case
briefs are necessary. |If you wanted them | think we
woul d be nmore than happy to prepare one, well, each

party preparing their own briefs. But |I'mnot sure that
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this is really a docket that needs briefing.

JUDGE CAI LLE: Well, then all we need is the
heari ng date, and we've got that, and | will check that
in just a mnute.

Is there any reason to i nvoke the discovery
rul e?

MS. WATSON: | don't believe so.

JUDGE CAILLE: We wouldn't need a protective
order either then.

Okay, | think that's it, let me just quickly
check with ny assistant to see if that is available and
we' Il have that.

(Recess taken.)

JUDGE CAILLE: Well, unfortunately, no one is
there right now, they nust all be in a different
meeting. So | will get ny pre-hearing conference order
out, which will define the process and maybe adopt this
date for hearing hopefully early next week, so then
everyone will be aware of what the process is.

Is there anything el se that needs to be

di scussed today?

Oh, | have one additional thing. For al
your filings in this docket we will need an origina
plus nine, and | will put that in the order as well, but

that's just for you to know now.
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1 Anyt hi ng el se?

2 MS. WATSON: Staff has nothing further.
3 JUDGE CAILLE: All right, thank you very
4 much.

5 (Hearing adjourned at 2:05 p.m)
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