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INTRODUCTION

The NW Energy Coalition and The Energy Project submit the following comments in response to the Commission’s May 22, 2009 Notice of Opportunity to File Written Comments in Docket U-090222. Specifically we address post-workshop question #1, i.e., “Please provide statutory authority for the Commission’s ability to consider a conservation priority criteria, e.g., 10 percent.”
Statutory authority clearly exists for the Commission to consider conservation a priority resource. We highlight provisions throughout state statute that establish energy efficiency as a key component of state policy; emphasize the multiple benefits associated with energy conservation; direct state agencies to promote efficient use of energy; and specifically direct and authorize the WUTC to provide investor-owned utilities with incentives to pursue energy efficiency. Regional law and policy also support energy conservation as a priority resource. Prioritizing conservation is in line with the requirements in Initiative 937. And the Commission can utilize its existing mechanism, the Total Resource Cost test (TRC), to reflect the prioritization of energy efficiency.
REVIEW OF WASHINGTON STATE STATUTE 

Washington has a long history of promoting energy efficiency and conservation. Several state laws prioritize energy efficiency as a resource and direct state government to lead by example in efficiently using energy and fostering energy conservation. Various laws promote conservation incentives.  

Washington state policy affirmatively promotes efficient energy use:

It is declared policy of the state of Washington that energy be used efficiently. … (RCW 19.27A.015, Findings, 1990 c 2, § 1)

It is the policy of the state of Washington that: … (4) Energy conservation and elimination of wasteful and uneconomic uses of energy and materials shall be encouraged …  (RCW 43.21F.015)

In 2006, the state’s voters approved Initiative 937, which was codified into law as the Energy Independence Act (Chapter RCW 19.285 et seq.) (“Clean Energy Act”).  As part of the Clean Energy Act, RCW 19.285.020 declares, as state policy, that “increasing energy conservation and the use of appropriately sited renewable facilities builds on the strong foundation of low-cost hydroelectric generation in Washington state and will promote energy independence in the state and the Pacific Northwest region.”  (Emphasis added)  This declaration of state policy confirms the important role that energy conservation holds for Washington and for the region.


State law further finds that energy efficiency is the cleanest, cheapest and most abundant source of energy available. In addition to saving money for consumers and utilities, the law recognizes that efficiency reduces our carbon footprint and protects electricity consumers in times of energy shortage. And pursuit of energy efficiency fosters retention and further development of the clean energy sector in Washington, including green jobs. 

The legislature finds that Washington state currently derives many benefits from its renewable energy and energy efficiency sectors. These sectors are an important source of employment and income for a significant number of Washington residents, currently generating close to one billion dollars in annual revenue and employing over three thousand eight hundred people. Equally important, energy efficiency and renewable energy businesses add to the region's quality of life by employing technologies that can reduce some of the harmful effects of the reliance on fossil fuels. Washington state possesses all the necessary elements to do much more to develop these sectors and to become a national leader in the research, development, manufacturing, and marketing of clean energy technologies and services. (RCW 28B.20.298, § 1)

The legislature finds that using energy efficiently in housing is one of the lowest cost ways to meet consumer demand for energy; that using energy efficiently helps protect citizens of the state from negative impacts due to changes in energy supply and cost; that using energy efficiently will help mitigate negative environmental impacts of energy use and resource development; and that using energy efficiently will help stretch our present energy resources into the future. (RCW 19.27A.015, Findings, 1990 c 2, § 1)

The legislature finds that improving energy efficiency is key to achieving the state's goals to reduce greenhouse gas emissions to 1990 levels by 2020. The legislature further finds that increased energy efficiency saves Washington businesses money, which in turn helps the state and local economy, as energy bill savings can be spent on local goods and services. … (RCW 82.04.4493, Findings, Intent, 2008 c 284 § 1)

… The legislature further finds that energy efficiency improvement is the single most effective near term measure to lessen the risk of energy shortage. ... (RCW 80.04.250, Findings, 1991 c 122 § 1.)

In the 2009 session, the Legislature once again affirmed the critical importance of energy efficiency.

The legislature finds that energy efficiency is the cheapest, quickest, and cleanest way to meet rising energy needs, confront climate change, and boost our economy. More than thirty percent of Washington's greenhouse gas emissions come from energy use in buildings. Making homes, businesses, and public institutions more energy efficient will save money, create good local jobs, enhance energy security, reduce pollution that causes global warming, and speed economic recovery while reducing the need to invest in costly new generation. Washington can spur its economy and assert its regional and national clean energy leadership by putting efficiency first. … (SB 5854 § 1, signed into law on May 8, 2009, emphasis added)

(1) The legislature finds that improving energy efficiency in structures is one of the most cost-effective means to meet energy requirements, and that while there have been significant efficiency savings achieved in the state over the past quarter century, there remains enormous potential to achieve ever greater savings. Increased weatherization and more extensive efficiency improvements in residential, commercial, and public buildings achieves many benefits, including reducing energy bills, avoiding the construction of new electricity generating facilities with associated climate change impacts, and creation of family-wage jobs in performing energy audits and improvements.

(2) It is the intent of the legislature that financial and technical assistance programs be expanded to direct municipal, state, and federal funds, as well as electric and natural gas utility funding toward greater achievement of energy efficiency improvements. ... (SB 5649, signed into law on May 7, 2009, § 1, emphasis added)
The 2009 Legislature also passed SB 5854, establishing Washington as the first state in the nation to adopt the Architecture 2030 Challenge in state law.  That new law requires the state building code council to adopt rules that will ensure construction of increasingly energy efficient homes and buildings and requires the state energy code to achieve a 70 percent reduction in annual net energy consumption by 2031. (§ 4 and 5)

Washington law specifically directs all state agencies to foster efficient energy use.
The legislature finds and declares that it is the continuing purpose of state government, consistent with other essential considerations of state policy, to foster wise and efficient energy use and to promote energy self-sufficiency through the use of indigenous and renewable energy sources, consistent with the promotion of reliable energy sources, the general welfare, and the protection of environmental quality. (RCW 43.21F.010)

It is the policy of the state of Washington that:
     (a) State government is committed to achieving significant gains in energy efficiency. … [RCW 39.35.010, Findings, c 214 § 14 (2).]

It is therefore declared to be the policy of the state that its public agencies and institutions of higher learning maximize their efforts collectively and cooperatively with the private sector to establish the state as a leader in clean energy research, development, manufacturing, and marketing. To this end, all state agencies are directed to employ their existing authorities and responsibilities to:
     (a) Work with local organizations and energy companies to facilitate the development and implementation of workable renewable energy and energy efficiency projects;
     (b) Actively promote policies that support energy efficiency and renewable energy development;
     (c) Encourage utilities and customer groups to invest in new renewables and products and services that promote energy efficiency; and
     (d) Assist in the development of stronger markets for renewables and products and services that promote energy efficiency. … (RCW 28B.20.298 (2), emphasis added)

State statute specifically directs the WUTC to approve certain incentives for investor-owned utilities to promote energy efficiency, and provides authority for consideration of other conservation incentives. 

The legislature finds and declares that the potential for meeting future energy needs through conservation measures, including energy conservation loans, energy audits, the use of appropriate tree plantings for energy conservation, and the use of renewable resources, such as solar energy, wind energy, wood, wood waste, municipal waste, agricultural products and wastes, hydroelectric energy, geothermal energy, and end-use waste heat, may not be realized without incentives to public and private energy utilities. The legislature therefore finds and declares that actions and incentives by state government to promote conservation and the use of renewable resources would be of great benefit to the citizens of this state by encouraging efficient energy use and a reliable supply of energy based upon renewable energy resources. (RCW 80.28.024) 

In establishing rates for each gas and electric company regulated by this chapter, the commission shall adopt policies to encourage meeting or reducing energy demand through cogeneration as defined in RCW 82.35.020, measures which improve the efficiency of energy end use, and new projects which produce or generate energy from renewable resources, such as solar energy, wind energy, hydroelectric energy, geothermal energy, wood, wood waste, municipal wastes, agricultural products and wastes, and end-use waste heat. These policies shall include but are not limited to allowing a return on investment in measures to improve the efficiency of energy end use, cogeneration, or projects which produce or generate energy from renewable resources which return is established by adding an increment of two percent to the rate of return on common equity permitted on the company's other investment. … (RCW 80.28.025(1), emphasis added)

(1) The commission shall adopt a policy allowing an incentive rate of return on investment (a) for payments made under RCW 19.27A.035 and (b) for programs that improve the efficiency of energy end use if priority is given to senior citizens and low-income citizens in the course of carrying out such programs. …

(2) The commission shall consider and may adopt a policy allowing an incentive rate of return on investment in additional programs to improve the efficiency of energy end use or other incentive policies to encourage utility investment in such programs. (RCW 80.28.260, emphasis added)

REVIEW OF REGIONAL STATUTE
The 1980 Pacific Northwest Electric Power Planning and Conservation Act (“the Act”), while not directly applicable to investor-owned utilities, does set important precedent for the region by prioritizing energy efficiency above all other resources. (16 U.S.C. § 839b(e)(1))  In defining the term “cost-effective,” the Act specifically provides a 10 percent system cost benefit for conservation when comparing the estimated incremental system cost of conservation with that of a nonconservation measure or resource. (16 U.S.C. § 839a(4)(D)) 
The Northwest Power and Conservation Council (“Council”), established by the Act to carry out its purposes, interprets that 10 percent cost benefit to reflect nonquantifiable benefits of energy efficiency (direct costs and quantifiable benefits of a measure or resource are specifically addressed in 16 U.S.C. 839a(4)(B)). It is important to note that the 10 percent “adder”, as it if often referenced, is incorporated directly into the Council’s cost-effectiveness analysis for conservation measures. 
ESTABLISHING ENERGY EFFICIENCY AS A PRIORITY RESOURCE IS COMPATIBLE WITH THE CLEAN ENERGY ACT
As mentioned previously, the Clean Energy Act affirms the importance of increasing pursuit of energy efficiency and establishes a specific standard to help accomplish that goal. Under the energy efficiency standard, qualifying utilities must “pursue all available conservation that is cost-effective, reliable, and feasible.” (RCW 19.285.040(1), emphasis added)  This requirement shows that conservation must play an important role in a utility’s energy resource portfolio. Qualifying utilities must use methodologies consistent with the Council in determining their conservation potential. The Council’s methodologies, as described above, include a 10 percent bonus for conservation measures when determining cost-effectiveness. That 10 percent adder is explicitly included in the rules adopted by the Department of Community, Trade and Economic Development for implementation of the Clean Energy Act for qualifying public utilities. (WAC 194-37-070(6)(a)(xiii))
While the Clean Energy Act defines “cost-effective” according to RCW 80.52.030, the Commission has discretion to determine if a conservation program implemented by an investor-owned utility is cost-effective based on the Commission's policies and practice. (RCW 19.285.040 (1)(d)) Thus the Clean Energy Act provides the Commission with the authority to prioritize energy efficiency as a resource.

ESTABLISHING ENERGY EFFICIENCY AS A PRIORITY RESOURCE IS COMPATIBLE WITH CURRENT REGIONAL POLICY RECOMMENDATIONS

The Northwest Energy Efficiency Taskforce (NEET) was formed in 2008 to bring together a group of high-level leaders to focus and improve the efficiency of electricity use throughout the Pacific Northwest. Multiple workgroups were created, including Workgroup #6: Rethinking Governance and Energy Efficiency Policies – 
How do we optimize the alignment of regulatory practice with public policy goals? One of the four subgroups addressed the issue of cost-effectiveness. In its final report, the Workgroup includes within its Secondary Recommendation #2 on Cost-Effectiveness a note that the Total Resource Cost test “inhibits utility investment in energy efficiency especially in the situation in which the non-energy benefits are not known (or easily quantifiable), but the customer is willing to pay for those benefits. … In addition the TRC favors existing technologies that have already achieved economies of scale: it doesn’t allow for a long-term costs perspective, and thus sometimes prohibits investment in new energy efficiency opportunities for the future.” The Workgroup recommended addressing this barrier to energy efficiency:

On the project level, when non-energy benefits are not known or quantifiable, utilities and other TRC test users should be allowed to assume that any amount the customer is willing to pay above the value to the customer of the energy savings (calculated at the customer’s retail energy costs) is going for the unknown or unquantifiable non-energy benefits. In other words, the customer’s payment above the value at the customer’s energy costs can be ignored. Furthermore utilities and other TRC test users should be encouraged to provide incentives up to the level at which total program costs (excluding customer contribution) are equal to or less than avoided cost. (NEET Workgroup #6:  Rethinking Governance and Energy Efficiency Policies: How do we optimize the alignment of regulatory practice with public policy goals, http://www.nwcouncil.org/energy/neet/workgroups/6/Default.htm, 12/15/08 Report, pp. 4-5)
Further, the Workgroup recommends that “NEET, its successor and/or the Northwest Power and Conservation Council should survey public utility commissions, individual publicly owned utilities and Bonneville to determine the situations in which a change in the TRC test would achieve the savings identified in by the Work Group and propose specific new rules to achieve them.” (id., p. 5)

That same report includes the Workgroup’s Priority Recommendation on Cost-Effectiveness, also relevant here, i.e., “to accelerate regional energy efficiency, cost-effectiveness rules and regulations should allow “bundling” of energy efficiency measures so long as the bundle of measures costs less than avoided cost.” (id., p. 1)  According to the Workgroup, some utilities miss a lot of conservation potential by applying the cost effectiveness test to the measure level instead of the building or project level. Their proposed solution:
Rules and regulations should encourage bundling at the project (home, building, facility) level. For example, utility incentive programs are likely to attract more program participants to their home weatherization programs IF they offer financial incentives for retrofitting windows (paying for the kwh savings value to the utility) as a package deal. For low-income weatherization programs, measures essential to the proper installation and effective functioning of the efficiency measures should be bundled with the efficiency measures with the bundle subjected to the avoided cost test. (id., p. 1)
The WUTC has utilized a “bundled” program approach to cost-effectiveness for investor-owned utility conservation programs, and we strongly believe that policy should continue.
CONCLUSION
The Commission has clear statutory authority as well as the policy imperative to consider energy efficiency a priority resource. The Commission can improve its existing mechanism, the TRC, to better incorporate the nonquantifiable benefits of energy efficiency. The Commission also can explore additional incentives to motivate utilities to acquire more energy efficiency. And both can be accomplished within the concept of ensuring the portfolio of conservation programs pursued by a utility is cost-effective. We urge the Commission to proactively identify our cheapest, cleanest and most beneficial resource – energy efficiency – as a priority resource for Washington’s investor-owned utilities.
� We note that the Commission approved use of a 10 percent “environmental adder” to total avoided cost for Puget Sound Energy in Dockets UE-011570 and UG-011571 as part of Exhibit F to the Settlement Stipulation. (p. 5, Para. 15)
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