[Service date: July 27, 2010]

BEFORE THE
WASHINGTON UTILITIES AND
TRANSPORTATION COMMISSION

In the Matter of the Joint Application of

UT-100820
QWEST COMMUNICATIONS
INTERNATIONAL INC. AND CENTURYTEL, | CBEYOND COMMUNICATIONS
INC. LLC, AND

For Approval of Indirect Transfer of Control of LEVEL 3 COMMUNICATIONS, LLC
Qwest Corporation, Qwest Communications
Company LLC, and Qwest LD Corp. JOINT RESPONSE TO JOINT
APPLICANTS’ MOTION FOR
SUPPLEMENT TO PROTECTIVE
ORDER

Pursuant to the Notice of Opportunity to Respond to Joint Motion for Supplemental
Protective Order, Cbeyond Communications LLC and Level 3 Communications, LLC
(“Cbeyond and Level 3”) provide the following response to Qwest’s and CenturyLink’s Joint

Motion for Supplement to Protective Order.

CenturyTel, Inc. and Qwest Communications International, Inc. (collectively “Joint
Applicants”) seek creation of a catégory of confidential information designated as “Staff’s Eyes
Oniy’ >. Such information would be deemed Competitively Sensitive/Highly Confidential
Information and would be disclosed only to Staff and Public Counsel. Such a proposal is highly

problematic. It is unnecessary to protect the Joint Applicants’ legitimate interests, unnecessarily
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cumbersome, unfair, and presents serious issues of denial of due process. Level 3 and Cbeyond

object to the Joint Applicants’ proposal and urge the Commission to deny their motion.

DISCUSSION

L The Joint Applicants’ Request for a “Staff Eyes Only” Category of
Nondisclosure is Unprecedented and Should Not Be Allowed

The Joint Applicants attempt to justify their proposal for a “Staff Eyes Only” category of
nondisclosure by referencing Order No. 7 in Docket UT-030614, a case involving Qwest’s
petition for competitive classification of its basic business services. But that case was
significantly different that this one and does not provide any precedential support for the Joint

* Applicants’ extraordinary request here.

What the Joint Applicants do not mention is that the Commission in the Qwest
competitive classification case was dealing with a request from the Staff for an order requiring
all CLEC: certified in the state, not just those that were parties to the case, to provide sensitive
information about the number of customers each served. Given concerns about the reluctance of
non-parties to provide commercially sensitive information the Commission ordered that the
CLEC information would be provided only to the Staff, which would then mask the identity of
the providing CLECs, aggregate the information, and make the aggregated information available

to all the parties.

Unlike the Qwest competitive classification case, we are not dealing with the sensitive
information of non-parties; it is the information of the Joint Applicants that ié at issue here.
Moreover, this is not a circumstance where it is possible to make key information available in
another form that serves the purposes of the case. In the Qwest competitive classification case
all parties had access to the aggregated data as a whole although not to the carrier-specific
component parts. Here, the Joint Applicants propose to disclose (and, in fact, have already
disclosed) the sensitive information to the Commission Staff and Public Counsel, but no other

party will have access to that information in any form whatsoever. The selective disclosure
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arrangement proposed by the Joint Applicants has not been adopted in any prior proceeding in

Washington and should not be adopted here.

IL. A “Staff Eyes Only” Category of Nondisclosure Is Not Necessary to Protect
the Joint Applicants’ Legitimate Interests, And Is Unnecessarily
Cumbersome, Unfair, and Presents Serious Issues of Denial of Due Process.

Adding a third level of protection so that some documents can be viewed only by Staff
and Public Counsel is unnecessary to protect the legitimate interests of the Joint Applicant. The
“highly confidential” designation already exists for materials that are especially competitively
sensitive. Since access to those highly confidential documents is restricted to outside counsel
and experts, the Joint Applicants’ sensitive information is protected from being disclosed to their

competitors.

Level 3 and Cbeyond have serious due process concerns with any process in which
information that is responsfve to data requests and otherwise relevant to this proceeding is
disclosed to some parties but not others. It would be fundamentally unfair if certain parties to
the case were deprived of the opportunity to protect their substantial interests by being denied the
opportunity to review information that could impact those interests. Further, no party should be
required to rely on the representations of opposing counsel or even counsel for Commission Staff
or Public Counsel that the information will not adversely affect its interests. Nor is it the job of

Staff or Public Counsel to look after the interests of other parties.

It is also very problematic if, potentially, portions of the Commission decision could be
based on evidence that was inaccessible to the majority of parties or their advisors/counsel in this
case. The Joint Applicants fail to address how the Commission would or could consider such

information when making a decision on the merits.

The Joint Applicants dismiss such concerns by claiming that these circumstances are
unlikely because the Hart-Scott-Rodino documents are of limited or no relevance to the issues

the Commission will be considering. Such a self-serving assertion misses the point. Without
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seeing the documents and the information they contain, it is impossible to tell whether that is the
case. Moreover, the broad descriptions given to the documents by the Joint Applicants in their

motion are not helpful.

Level 3 and Cbeyond believe the proposed transaction could raise a serious threat to
competition. There is a substantial risk that the merged company will be unable to provision
wholesale inputs in compliance with the law and that the merged company will attempt to
achieve synergies by reducing wholesale service quality. They are also concerned that the
transaction will increase the Joint Applicants’ incentive to discriminate against competitors.
Without seeing the “Staff Eyes Only” documents no party can tell whether they contain

information relevant to these concerns.

Under the scenario urged by the Joint Applicants, unlikely or not, the Commission would
be asked to determine whether the proposed transaction is in the public interest based on a record
that includes information to which only the Commission, Staff, and Public Counsel have access.
Other parties, who have substantial interests in the case, would be denied the opportunity to
advise the Commission of the significance of information that may be important to protecting
those interests. The Applicants fail to offer sufficient justification for such an extraordinary

procedure of decision-making.

The Joint Applicants’ proposal raises other procedural issues as well. The current
protective order includeé a ﬁrocess for parties to challenge a party’s designation of information
as highly confidential. Those provisions would be meaningless with respect to information
designated as “Staff Eyes Only” because a party without access to the information could not
possibly assess whether it has been properly designated. Thus, parties other than the Staff and
Public Counsel would be in the untenable position of having no ability to determine whether
information designated as “Staff Eyes Only” is properly designated as such, much less whether

that information affects their interests.
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The Commission has reviewed several merger proceedings in the past and has never
found it necessary to establish a “Staff Eyes Only” level of nondisclosure, including for Hart-
Scott-Rodino filings. If the Applicants believe in good faith that parts of their filing warrant
special limitations on disclosure beyond highly confidential restrictions, the appropriate
procedure would be to allow outside counsel for the other parties to review the documents to
ensure that the Commission is fully informed of the nature and potential impact of those
dbcuments on all parties in the case. The Commission then could conduct a review of specific
documents on an individual case basis to determine the extent to which access to those
documents should be further limited. The Commission should not enter a protective order that
gives the Applicants virtually unfettered discretion to designate information that they will

disclose only to the Staff and Public Counsel.
CONCLUSION

For the foregoing reasons, the Commission should not create a new level of
nondisclosure for information provided solely to the Staff and Public Counsel, but instead should

deny the Joint Applicants’ motion for a supplement to the protective order.

RESPECTFULLY SUBMITTED this 27th day of July, 2010.

ATER WYNNE LLP

ﬁ 0 lﬁan\ WSBA 1634)
By for

Arthur A. Butler, WSBA #04678
601 Union Street, Suite 1501
Seattle, Washington 98101-3981
Tel: (206) 623-4711

Fax: (206) 467-8406

Email: aab@aterwynne.com

Attorneys for Cbeyond Communications LLC and
Level 3 Communications, LLC
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CERTIFICATE OF SERVICE
I hereby certify that I have this 27th day of July, 2010, served the true and correct
original, along with the correct number of copies, of the foregoing document upon the WUTC,

via the method(s) noted below, properly addressed as follows:

David S. Danner Hand Delivered
Secretary and Executive Director U.S. Mail (first-class, postage prepaid)
WaslélggrorﬁsUSit(l)létles and Transportation "% Ovemi ght Mail (UPS)
- 1300 S Evergreen Park Drive SW _ Facsimile (360) 586-8203
PO Box 47250 X  Email (records@wutc.wa.gov)

Olympia, WA 98504-7250

I hereby certify that I have this 27th day of July, 2010, served a true and correct copy of
the foregoing document upon parties of record, via the method(s) noted below, properly

addressed as follows:

On Behalf Of 360networks:

Michel L. Singer Nelson Hand Delivered

360 Networks ‘ x _ U.S. Mail (first-class, postage prepaid)
Suite 600 Overnight Mail (UPS)

370 Interlocken Boulevard ‘

Facsimile (303) 854-5100

Broomfield CO 80021 X Email (michel.nelson@360.net)

Confidentiality Status Public:

On Behalf Of Integra, twtc, Covad, XO, Pac-West,

and PAETEC: Hand Delivered
Gregory J. Kopta x _ U.S. Mail (first-class, postage prepaid)
]S)a)tflsz\;v(;‘(l)ght Tremaine LLP Overnight Mail (UPS)
151(1) f« Trird Avenue , , Facs@mile (206) 757-7700
Seattle WA 98101-3045 —X_ Bmail (gregkopta@dw.com)

Confidentiality Status: Highly Confidential

On Behalf Of Qwest Communications:

Lisa A. Anderl _____ Hand Delivered
Qwest Corporation _x_ U.S. Mail (first-class, postage prepaid)
Room 3206 ____ Overnight Mail (UPS)
1600 7th Avenue ___ Facsimile (206) 343-4040
Seattle WA 98191 _ X Email (lisa.anderl@qwest.com)
Confidentiality Status: Highly Confidential
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On Behalf Of Public Counsel:

Simon J. ffitch

Attorney General of Washington
Public Counsel Section

Suite 2000

800 Fifth Avenue

Seattle WA 98104-3188

Confidentiality Status: Cohﬁdential

On Behalf Of Sprint Nextel and T-Mobile:

Judith A. Endejan

Graham & Dunn, PC

Pier 70

2801 Alaskan Way, Suite 300
Seattle WA 98121-1128

Confidentiality Status: Highly Confidential

On Behalf Of DoD/FEA:

Charles King

Snavely King Majoros O'Connor & Bedell,
Inc.

Suite 300

1111 14th Street NW

Washington DC 20005

Confidentiality Status: Public

On Behalf Of DoD/FEA:

Stephen S. Melnikoff

U.S. Army Litigation Division
Regulatory Law Office, Suite 700
901 N Stuart Street

Arlington VA 22203-1837

Confidentiality Status: Public

On Behalf Of Dod/FEA:

Robert W. Spangler

Snavely King Majoros O'Connor & Bedell,
Inc.

Suite 300

1111 14th Street NW

Washington DC 20005

Confidentiality Status: Public
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_____ Hand Delivered

_x_ U.S. Mail (first-class, postage prepaid)
_____ Overnight Mail (UPS)

_____ Facsimile (206) 389-2079

_x__ Email (simonf@atg.wa.gov)

____ Hand Delivered

_x_ U.S. Mail (first-class, postage prepaid)
_____ Overnight Mail (UPS)

_____ Facsimile (206) 340-9599

_x__ Email (jendejan@grahamdunn.com)

Hand Delivered
U.S. Mail (first-class, postage prepaid)

Overnight Mail (UPS)
Facsimile (202) 842-4966
X Email (CharlieKing@snavely-king.com)

_____ Hand Delivered

_x_ U.S. Mail (first-class, postage prepaid)
____ Overnight Mail (UPS)

___ Facsimile (703) 696-2960

_ X Email (stephen.melikoff@hqda.army.mil)

Hand Delivered

____U.S. Mail (first-class, postage prepaid)
____ Overnight Mail (UPS)

___ Facsimile (202) 842-4966

_ X Email (rwspang@centurytel.net)
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On Behalf Of Comcast Cable Communications:

Michael C. Sloan

Davis Wright Tremaine LLP
Suite 200

1919 Pennsylvania Avenue NW
Washington DC 20006

Confidentiality Status: Public

On Behalf Of Charter Communications:

K.C. Halm

Davis Wright Tremaine LLP
Suite 200

1919 Pennsylvania Avenue NW
Washington DC 20006

Confidentiality Status: Public

On Behalf Of PAETEC Communications:

William A. Haas

McLeodUSA Telecommunications Services,
Inc.

1 Martha's Way

Cedar Rapids 1A 52233

Confidentiality Status: Public

On Behalf Of Integra Telecom:

Karen L. Clauson

Integra Telecom, Inc.
6160 Golden Hills Drive
Golden Valley MN 55416

Confidentiality Status: Public

On Behalf Of XO Communications:

Rex Knowles

X0 Communications Services, Inc.
Suite 400

7050 Union Park Avenue

Midvale UT 84047

Confidentiality Status: Public
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__ Hand Delivered

_x__ U.S. Mail (first-class, postage prepaid)
__ Overnight Mail (UPS)

_____ Facsimile (202) 973-4499

_ X Email (michaelsloan@dwt.com)

_____ Hand Delivered

_x_ U.S. Mail (first-class, postage prepaid)
_____ Overnight Mail (UPS)

_____ Facsimile (202) 973-4487

_ X Email (kchalm@dwt.com)

_____ Hand Delivered

_x _ U.S. Mail (first-class, postage prepaid)
___ Overnight Mail (UPS)

_____ Facsimile (319) 790-7901

__ X __ Email (william.haas@paetec.com)

_____ Hand Delivered

_x__ U.S. Mail (first-class, postage prepaid)
____ Overnight Mail (UPS)

__ Facsimile (763) 745-8459

_ X Email (kiclauson@integratelecom.com)

_____ Hand Delivered

_x_ U.S. Mail (first-class, postage prepaid)
__ Overnight Mail (UPS)

__ Facsimile (801) 951-2133

_x _ Email (rex knowles@xo.com)
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On Behalf Of tw telecom:

Lyndall Nipps _____ Hand Delivered

tw telecom _x  U.S. Mail (first-class, postage prepaid)
Suite 500 . ___ Overnight Mail (UPS)

9665 Granite Ridge Drive - Facsimile

San Diego CA 92123

X Email (lyndall.nipps@twtelecom.com)
Confidentiality Status: Public

On Behalf Of CenturyLink:

Cal Simshaw Hand Delivered

CenturyLink X U.S. Mail (first-class, postage prepaid)

PO Box 9901 Overnight Mail (UPS)

Vancouver WA 98668-8701 Facsimile

Confidentiality Status: Confidential x _ Email (calvin.simshaw@centurytel.com)
On Behalf Of Integra:

Gregory Merz Hand Delivered

Gray, Plant, Mooty, Mooty & Bennett, P.A. x TU.S. Mail (first-class, postage prepaid)

ggOSIDtSh %?IglgctrStr t Overnight Mail (UPS)

outh Ei ee .
Minneapolis MN 55402 Facsimile (612) 632-4257

X Email (gregory.merz@gpmlaw.com)
Confidentiality Status: Highly Confidential

On Behalf Of Covad Communications:

Katherine K. Mudge Hand Delivered
Covad Communications Company X U.S. Mail (first-class, postage prepaid)
%335113% 5 ~ Overnight Mail (UPS)
opac Expressway o i
Austin TX 78731 Facsimile (512) 514-6520

X Email (kmudge@covad.com)
Confidentiality Status: Public

On Behalf Of Commission Staff:

Jennifer Cameron-Rulkowski Hand Delivered

Attorney General of Washington x_ U.S. Mail (first-class, postage prepaid)
1400 S Evergreen Park Drive SW Overnight Mail (UPS)

PO Box 40128 I

Facsimile

Olympia WA 98504-7250 X  Email (jcameron@utc.wa.gov)

Confidentiality Status: Confidential
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On Behalf Of DoD/FEA:

Harry Gildea . Hand Delivered
Snavely King Majoros O'Connor & Bedell, U.S. Mail (first-class, postage prepaid)
Ian.t 300 Overnight Mail (UPS)

uite 1M1
1111 14th Street NW e TRCSIIMIE (02) 524566
Washington DC 20005 X mail (hgildea@snavely-king.com)

Confidentiality Status: Public

On Behalf Of Charter Communications:

Michael R. Moore
Charter Communications
12405 Powerscourt Drive
St. Louis MO 63131

Confidentiality Status: Public

On Behalf Of Pac-West Telecomm:

James C. Falvey

Pac-West Telecomm, Inc.
Suite 2-1

420 Chinquapin Round Road
Annapolis MD 21401

Confidentiality Status: Public

On Behalf Of Sprint Nextel:

Kristin L. Jacobson
Sprint Nextel

Suite 1500

201 Mission Street

San Francisco CA 94105

Confidentiality Status: Confidential

On Behalf Of Sprint Nextel:

Kenneth Schifman
Sprint Nextel

6450 Sprint Parkway
Overland KS 66251

Confidentiality Status: Confidential

_____ Hand Delivered

_x__ U.S. Mail (first-class, postage prepaid)
___ Overnight Mail (UPS)

_____ Facsimile (314) 965-6640

_ X Email (michael.moore@chartercom.com)

_____ Hand Delivered

_x_ U.S. Mail (first-class, postage prepaid)
____ Overnight Mail (UPS)

____ Facsimile

_ X Email (jfalvey@pacwest.com)

_____ Hand Delivered

_x_ U.S. Mail (first-class, postage prepaid)
_____ Overnight Mail (UPS)

____ Facsimile

_ X Email (kristin.l.jacobson@sprint.com)

_____ Hand Delivered

_x__ U.S. Mail (first-class, postage prepaid)
____ Overnight Mail (UPS)

_ Facsimile

_ X Email (kenneth.schifman@sprint.com)

ATER WYNNE LLP

CBEYOND COMMUNICATIONS LLC, AND

LEVEL 3 COMMUNICATIONS, LLC : Lawyers

JOINT RESPONSE TO JOINT APPLICANTS’ MOTION FOR 601 Union Street, Suite 1501

SUPPLEMENT TO PROTECTIVE ORDER Seattle, Washington 98101 -
(UT-100820) - PAGE 10 991440_1.DOC (206) 623-4711



On Behalf Of Spriht Nextel:

Diane C. Browning Hand Delivered

Sprint Nextel x _ U.S. Mail (first-class, postage prepaid)
6450 Sprint Parkway Overnight Mail (UPS)

Overland KS 66251 Facsimile

Confidentiality Status: Confidential X _ Email (diane.c.browning@sprint.com)

On Behalf Of 360networks:

Penny Stanley Hand Delivered

360 Networks U.S. Mail (first-class, postage prepaid)
11th Floor Overnight Mail (UPS)

2401 Ath Avenue

Facsimile (206) 239-4365

Seattle WA 98121 X Email (penny.stanley@360.net)

Confidentiality Status: Public

On Behalf Of T-Mobile:
Dave Conn _____ Hand Delivered
T-Mobile USA, Inc. _x_ U.S. Mail (first-class, postage prepaid)
12920 SE 38th Street Overnight Mail (UPS)
Bellevue WA 98006-1350 ~ Facsimile (425) 383-3640
Confidentiality Status: Public _ X Email (dave.conn@t-mobile.com)

I declare under penalty of perjury under the laws of the State of Washington that the

foregoing is true and correct.

DATED this 27th day of July, 2010, at Seattle, Washington.

S Cangunts
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