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1 Olympic Fipe Line Company (“*Olympic”) submits this Motion to Strike portions

of Tesoro'stestimony referring to, or based on, crimind alegations against Olympic. The name

and address of Olympic is asfollows:
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2. This Answer brings into issue the following statutes and regulations: Amend. V of
the United States Condtitution; Article |, 8§ 3 of the Condtitution of the State Washington; WAC
480-09-425.

l. FACTS
3. Tesoro makes the following references to crimina dlegations in its Testimony:
Tegtimony of John F. Brown, Exhibit No. __; JFB-1T:

Page 16, lines 8-9: “Olympic and certain of its former employees have
been crimindly charged . . . "

Page 52, lines 18-20: “Crimina charges have been brought againgt
Olympic and certain of its employees for their role in the Whatcom Creek
incident.”

4. Based in part on these dlegations, Mr. Brown draws certain conclusions. Inthe
hearings on Olympic's request for interim rates, Tesoro sought to introduce a crimina indictment
aganst Olympic as Exhibit 43. See Transcript, vol. VIII, p. 656. Olympic objected to the
introduction of such unproven dlegations. Id. a 659. Olympic made the following points:

These are nothing but dlegations. They have not been proven. They
probably never will be proven. They are, in the essence of federa and
date rules of evidence, highly prgudicid. We don’'t know who made these
alegations, with what evidence, we have no foundation for any of the
dlegaionsinthiscase. | objected to it in atimely way during cross-
examination, and it was said that we could look at the front sheet of this.
But it was not inquired in further in any of the details of the indictments and
we didn’t want the cross-examination to go into this arena.

Mr. Brena dicited from Mr. Batch, over our objectionsin this
area, the question and answer that he made. He can’t open the door by
himsdf on his own exhibit here, which, again, is nothing but a collection of
prgudicid dlegations. So | most strenuoudly object to this. | don't say
strenuoudy very often, but this oneis beyond the pae.

MOTION TO STRIKE - 2

[/Motion to Strike.doc]



Tr. Vol. X, pp. 1204-05. Exhibit 43 was not entered into evidence in the Interim proceeding. See
Attachment A, the Exhibit Ligt of the Interim proceeding, which clearly indicates, on page 3, that
the indictment was regjected as an exhibit.

5. In the Third Supplemental Order in this proceeding, the Commission was careful to
avoid reference to any crimind dlegations againgt Olympic. Compare, Third Supplementa Order
a p. 5 (“The [Whatcom Creek] incident has generated considerable litigation. More than 40
lawsuits are pending.”), with JFB- 1T, p. 16, lines 8-10 (“Olympic and certain of its former
employees have been criminaly charged, and there are over 20 lawsuits pending as the result of
their role in the Whatcom Creek incident.”). The referenced dlegations are not scheduled to go to

trid until early next year.

[l. ARGUMENT
Referencesto Unproven Criminal Allegations Should Be Stricken

6. The Commission should gtrike references to unproven crimind dlegations as
prejudicid, inflammeatory, and without proof. Allegations are not evidence of wrongdoing,
culpability, or fault. The dlegations Mr. Brown refers to are unproven and will remain unproven.
The alegations Mr. Brown refers to should not form the basis for factud findings or conclusonsin
this proceeding. The referenced alegations will not even go to trid until well after this Commisson
rendersits decision in this proceeding.

7. Theuse of crimind dlegations in an adminidrative proceeding is highly prgudicid
and inconsstent with congtitutional protections. See ER 403 (evidence may be excluded if it results
inunfair prgudice). “The law presumes one S0 accused to be innocent until his guilt has been
established in a court of competent jurisdiction, by legaly admissible evidence, beyond reasonable
doubt.” Lundberg v. Baumgartner, 5 Wn.2d 619, 623 (1940) (discussing the consegquence of an

arest). The Washington Rules of Evidence, for example, only permit awitness to be impeached

MOTION TO STRIKE- 3

[/Motion to Strike.doc]



upon evidence of conviction of acrime, and then only when certain other prerequisites are met.
See ER 609.

8. Tesoro' s second attempt to introduce crimina alegationsin this proceeding
violates the basic tenets of American law and Olympic' s rights under the Fifth Amendment to the
United States Congtitution and Art. |, 8 3 of the Washington State Condtitution. Tesoro attempts
to impose alegd consegquence on Olympic without such charges having been “established in a
court of competent jurisdiction, by legally admissible evidence, beyond reasonable doubt.”

0. The Washington Administrative Procedure Act requires that evidence that
contradicts a party’ s conditutiona rights must be stricken. “The presiding officer shall exclude
evidence that is excludable on congtitutiona or statutory grounds or on the basis of evidentiary
privilege recognized in the courts of thisstate” RCW 34.05.452(1) (emphasis added).

10.  Asitdid at the Interim proceeding, this Commission should rgect Tesoro' s attempt
to impose alegd consegquence on Olympic arisng from unproven crimina alegations.

IIl.  PRAYER FOR RELIEF

Olympic respectfully requests that the Commission issue an order striking those portions of
Tesoro' s testimony referencing criminal dlegations againg Olympic.

DATED this___ day of May, 2002.

Respectfully submitted,

PERKINSCOIE LLP

By

Steven C. Marshadll, WSBA #5272
William R. Maurer, WSBA #25451
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