BEFORE THE WASHI NGTON UTI LI TI ES AND
TRANSPORTATI ON COVMM SSI ON

In re the Petition of the ) DOCKET NO.
WASHI NGTON | NDEPENDENT )
TELEPHONE ASSOCI ATI ON )
for Declaratory Order on the )
Use of Virtual NPA/ NXX Calling )

)

)

Patterns

Pursuant to RCW 34. 05. 240, the Washington | ndependent
Tel ephone Association (“WTA”), by and through Richard A
Fi nni gan, attorney at |aw, hereby petitions the Washi ngton
Uilities and Transportation Conmm ssion (“Conm ssion”) for a
declaratory order. This Petition for Declaratory Order is
filed on behalf of WTA s nenbers and is filed in accordance
with WAC 480- 09-230.

| SSUES TO BE ADDRESSED

Several of WTA s nenbers have received an initial

i nquiry concerning the establishment of rel ationships on what

is described as a |local interconnection basis between those
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members and | CG Tel ecom Group, Inc. (“ICG). A copy of one
such request is attached as Exhibit 1.

From Exhibit 1, it appears that ICGis requesting to
enter into a relationship under which a virtual NPA/ NXX
(“VNXX") woul d be established within the WTA nmenbers’

i ndividual rate centers (i.e., one NPA/NXX per rate center).
An alternative nethod for establishing a VNXX is to use one
NPA/ NXX over multiple rate centers. The apparent purpose of
establishing this VNXX is to allow custoners of the WTA
menmber to call a customer of ICG on a |local dialing pattern
basis. However, the location of 1CGs custonmer would not be
within the local rate center (nor an EAS calling area), but
in arenote rate center. A call fromthe WTA nenber’s rate
center to the rate center where the I CG custoner is |ocated
woul d, but for the VNXX, be classified as an interexchange
call. Upon information and belief, WTA asserts that VNXX
services are currently being offered by some conpetitive

| ocal exchange carriers (“CLECs”). This calling arrangenment
rai ses at |east three issues:

1. Is this calling arrangenent properly classified as
| ocal exchange tel ecomruni cations service or is such a

calling pattern nore properly classified as either intrastate
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or interstate interexchange service (dependi ng upon whet her
the called party is |ocated within or outside the state)?

2. I's use of VNXX services an appropriate use of
numberi ng resources?

3. Is the use of the alternative nmethod for VNXX
service (one NPA/NXX over nultiple rate centers) consistent
with the Comm ssion’s standards for nunmber portability?

BACKGROUND

The use of a VNXX allows a CLEC to market services to a
customer as if the custoner has a | ocal calling area which
i ncludes rate centers where the customer has no physica
presence.! For exanple, under a VNXX arrangement, a CLEC
coul d obtain an NPA/NXX for the Yelmrate center. The CLEC
may have a customer |ocated in Seattle to whomthe CLEC woul d
assign a number out of the Yelmrate center NPA/ NXX assigned
to that CLEC. In theory, this would then allow a custoner of
YCOM Networ ks, Inc. (“YCOM) to reach the CLEC s Seattle
custonmer whi ch has been assigned a number out of the Yelm
VNXX on a local dial basis. The call would come fromthe

YCOM customer to YCOMs switch which would route the call as
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directed. That call would be haul ed back to the CLEC s
switch and then be term nated to the CLEC s end-use custoner
in Seattle.

But for the presence of the VNXX, this call |ooks in al
ot her respects like an interexchange call for which a tol
charge woul d apply, and for which access charges woul d be
assessed on the originating and term nating ends of the call.
Thus, for exanple, if a YCOM customer desired to call an AT&T
| ocal custonmer in Seattle, that call m ght be handed off by
YCOM to AT&T (if the YCOM custoner was presubscribed to
AT&T' s |l ong distance service) to be carried over AT&T s
feature group Dtoll facilities, delivered to AT&T s switch
In Seattle, and then term nated to the custoner in Seattle.
Under this scenario, the YCOM custonmer would pay a toll
charge for the call, YCOM would receive originating access
charges and, presumably, AT&T would charge, or inpute to its
| ong distance affiliate, term nating access charges on the
term nating end of the call. O course, under a simlar

scenario, where the call was carried by AT&T Long Di stance

! To the CLEC s customer this is a substitute for 800-type services -- a
substitute that does not have the associ ated charges for an 800-type
service.
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fromYCOM and term nated to a Qwmest custoner in Seattle, then
Qnest’ s term nating access charges woul d apply.

Usi ng an “end-to-end” analysis of the calling pattern,
the call described above would not be a local call, but
rather, an interexchange call. The “end-to-end’” anal ysis has
its origin in Federal Communi cations Comm ssion (FCC) orders
di scussing the nature of calling patterns. This analysis
| ooks at where the call actually originates and term nates.

See, for exanple, In the Matter of |nplenentation of the

Local Conpetition Provisions in the Tel ecommuni cati ons Act of

1996, Intercarrier Conpensation for |SP-Bound Traffic, CC

Docket No. 96-88, No. 99-68, FCC 01-131 (Rel eased April 27,
2001) .2

A DECLARATORY ORDER | S APPROPRI ATE PURSUANT
TO THE STANDARDS OF RCW 34. 05. 240

In addition to the request received fromI|CG described
above, WTA' s nenbers, based on information and belief,
al l ege that VNXX type services are in use today. Based on

the way Local Dial describes its service, it is probable that

2 Pl ease note this case was recently remanded to the FCC by the Court of
Appeal s.
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Local Dial and its underlying CLEC service provider are
maki ng use of a VNXX-type service to allow custonmers in
renote rate centers to reach Local Dial on a local calling
pattern basis.

Further, some of WTA s nenbers have received requests
to discuss working arrangenents with Level 3 Communi cati ons,
LLC (“Level 3”). Based on the information which Level 3
presented to WTA nenbers, it is apparent that what Level 3
I's requesting is a VNXX service arrangenent.

Under the VNXX scenario described in the preceding
section, the CLEC desires to have the call classified as a
|l ocal call. In fact, WTA s nenmbers may be routing these
calls as local calls, to the extent they may exist today.?
Under this theory, no toll charges or access charges apply.
Under the other scenario, where the call between the sane
physi cal locations is carried by an | XC without a VNXX in
that originating rate center, the call is routed and rated as

an interexchange call. Toll charges and access charges apply

3 The calls into EAS areas where a CLEC may have a VNXX are routed as
EAS/ I ocal calls over EAS trunks. Unknown to the WTA menber, the called
party may not have a presence in the EAS calling area, but instead is
physically present in sone renpte rate center.
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to that call. The possibility of different classifications
for the sanme physical call raises concerns by WTA' s nenbers
that they could be found to be in violation of RCWB80.36.170
as providing an unreasonabl e preference between the CLEC
using a VNXX and an | XC whi ch does not; RCW 80. 36. 180 as
engaging in rate discrimnation; and RCW 80. 36. 186 as
provi di ng undue preference or advantage to the carrier in the
first scenario over the carrier (I XC) in the second scenari o.

RCW 34. 05.240(1)(a) states that a petition for a
decl aratory order nust set forth the facts and reasons to
show that uncertainty necessitating resolution exists.
Certainly, where a CLEC requests that a WTA nmenber treat a
call as part of the local calling area even though the
physi cal end-to-end nature of the call is between renote rate
centers and, as descri bed above, such a call nade between the
sane originating and term nating destinati ons when carried by
an | XC would be a toll call, then uncertainty exists as to
t he proper rating and routing of the call.

Furt her, under RCW 34.05.240(1)(b), there nust be a
denmonstration that an actual controversy arising fromthat
uncertainty exists. Certainly that is the case here. WTA s

nmenbers have received requests fromI|CG and Level 3 that such
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VNXX arrangenents be inplenmented. It appears that some VNXX
arrangenents are already being used by CLECs, which place
W TA nmenbers in jeopardy of finding thenselves in violation
of RCW 80. 36.170, RCW 80. 36. 180 and RCW 80. 36. 186.

Under RCW 34. 05.240(1)(c), the petition nust denonstrate
the uncertainty adversely affects WTA s nmenbers. To the
extent that calls are routed and rated as |local calls that
shoul d be routed and rated as interexchange calls, WTA s
nmenbers are deni ed appropriate conpensation for those calls.
Further, to the extent that there is a difference in
treatment for the sanme physical call (it originates in one
rate center and termnates in a different rate center),
wher eby one carrier is given preferential treatnment and
charged less than a carrier transmtting an identical call,
W TA s nenbers are adversely affected by being placed at risk
of violation of the statutes cited above.

RCW 34. 05. 240(1) (d) asks that the petitioner show that
t he adverse affect of uncertainty on the petitioner outweighs
any adverse affects on others or on the general public that
may |ikely arise fromthe order requested. |In this case,
there woul d be no adverse affect on others or the general

public, other than that nenbers of the public currently using
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VNXX services would be placed in the sanme position as al
ot her menbers of the public who do not use VNXX services.
That is, if the call is an interexchange call and should be
routed and rated as an interexchange call, with the carriers
provi di ng the “800” type interexchange service being charged
access in the same manner that access is assessed to
i nterexchange carriers carrying a call to the sane
destination rate center fromthe sane originating rate center
in the provision of their “800” type service. In each
i nstance the menber of the general public placing the call
woul d not be charged toll. However, also in each instance
t he underlying carrier providing the “800” type service to a
custoner in a distant wire center woul d be assessed access
charges for the calls. Certainly, the fact that the WTA
menmbers face potential damages, fines and penalties for
vi ol ati on of RCW 80.36.170, RCW 80.36.180 and RCW 80. 36. 186
out wei ghs any other adverse affect that nay be found to
exi st.

Thus, WTA s nenbers are in a position where they nust
petition that the Comm ssion clarify their responsibilities

in these circunstances. The issuance of such a declaratory
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order woul d be consistent with RCW 34.05.240 and is needed to
resol ve the situation described in this Petition.
OTHER PUBLI C | NTEREST | SSUES

Dependi ng on the nethod of deploynent of the VNXX, it
can raise significant issues related to either number
resources or nunber portability. [If a new NPA/NXX is
obtai ned for each rate center within the state, then this is
a significant waste of nunbering resources. This Commi ssion
has undertaken significant efforts to conserve nunber
resources in order to delay NPA overlays and, to the extent
possi bl e, preserve seven-digit dialing.

On the other hand, if a single NPA/NXX is desired to be
spread across nmultiple rate centers, then this raises a
concern about the mechanics of nunmber portability and may be
in violation of the industry standards established and
approved by this Comm ssion.

ACTI ONS BY OTHER STATES

This issue has been addressed by several other state
comm ssions in recent nonths. In some cases these issues
have arisen in arbitration disputes questioning whether the
assessnment of reciprocal conpensation is appropriate. In

ot her words, the issue is whether the placing of calls
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t hrough the use of a VNXX is “local” calling for purposes of
appl ying reci procal conpensati on.

For exanple, the Public Utilities Conm ssion of Ohio
very recently issued a decision in which they concluded that
such calling is interexchange traffic subject to access

charges. 1n the Matter of the Petition of d obal NAPs, Inc.

for Arbitration, Case No. 01-2811-TP-ARB and Case No. 01-

3096- TP- ARB, Arbitration Award, (May 9, 2002) at pages 8-11.
The decision is attached as Exhibit 2.

In South Carolina, that state’s Comm ssion recently
ruled that calling through the use of a VNXX arrangenent is
an i nterexchange call under an “end-to-end” analysis and that

access charges apply. I1n Re: Petition of Adel phia Business

Sol uti ons of South Carolina, Inc. for Arbitration of an

I nt erconnection Agreenent with Bell South Tel ecommuni cati ons,

Inc., Docket No. 2000-516-C, Order No. 2001-045 (January 16,
2001). A copy of this decision is attached as Exhibit 3.
The South Carolina Comm ssion relied on FCC anal ysi s that
tel ecommuni cations traffic is local only if it originates and
termnates within the same |ocal calling area. See, the
South Carolina Oder at p. 7. The South Carolina Comr ssion

went on to hold that under this analysis reciprocal
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conpensation is not due on calls placed to VNXX nunbers as
the calls do not termnate within the same |ocal calling area
in which the call originates. The South Carolina Conm ssion
hel d that access charges should apply to such calls. See,
the South Carolina Order at p. 13.

The Mai ne Comm ssion anal ogi zed VNXX service to that of
an 800 service and held that access charges should apply.

See, In Re: Investigation into Use of Central Ofice Codes

(NXXs) by New Engl and Fi ber Conmmuni cations, LLC d/b/a Brooks

Fi ber, Docket No. 98-758, Order (June 30, 2000) at p. 12. A
copy is attached as Exhibit 4.

In Georgia, a simlar decision was reached when the
Georgia Comm ssion held that while a CLEC could create a
VNXX, traffic had to be separated between | ocal and toll

traffic for proper routing and billing of calls. See, In Re

Petition of Bell South Tel ecommuni cati ons, |Inc. for

Arbitration of an Interconnection Agreenment with |Internedi a

Communi cations, Inc., Docket No. 11644-U (July 5, 2000) at p.

13. A copy is attached as Exhibit 5.
Simlar results were reached in Tennessee and M ssouri .

See, In Re: Petition for Arbitration of the |Interconnection

Agr eenent between Bel |l South Tel ecommuni cati ons, Inc. and
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I nternedi a Conmmuni cati ons, Inc., Docket No. 99-00948, Interim

Order of Arbitration Award (January 25, 2001) at p. 44. A

copy is attached as Exhibit 6. See, also, In the Matter of

t he Application of AT&T Conmmuni cations of the Sout hwest,

Inc., TCG St. Louis, Inc., and TCG Kansas City, Inc., for

Conpul sory Arbitration of Unresol ved | ssues with Sout hwestern

Bel| Tel ephone Conpany, Case No. TO 2001-455, Arbitration

Order (June 7, 2001) at p. 31. A copy is attached as Exhibit
7.

It should be noted that sone states discuss this concept
under the title of “Virtual FX' or “foreign exchange”
service. The argunment that this service is simlar to an
| LEC s offering of foreign exchange service has been raised
in other states. It also has been rejected. See, for
exanpl e, the decision in Chio at p. 9-11.

RELI EF REQUESTED

Based on the foregoing, WTA respectfully petitions the
Commi ssion to issue an order declaring that use of VNXX-1ike
services are not in the public interest and prohibiting their
use. |In the alternative, WTA respectfully petitions the
Comm ssion to issue an order declaring use of VNXX-1ike

services are appropriately classified as interexchange
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services subject to the assessnent and paynent of access
charges where the call originates and termnates in two
separate rate centers w thout a Comm ssion approved extended
area service arrangenent between those rate centers.

W TA al so requests that the Conmm ssion issue an order
decl aring that such service arrangenents are an inappropriate
use of numbering resources where that service uses a new
NPA/ NXX for each rate center, and prohibit such practice.

W TA further requests that the Comm ssion issue an order
decl aring that where a single NPA/NXX is desired to be spread
over several rate centers, such practice would violate

st andards needed to inmplenent nunmber portability, and is
prohi bi t ed.

Respectfully submtted this 29th day of My, 2002.

RI CHARD A. FI NNI GAN, WGB #6443
Attorney for Washington

| ndependent Tel ephone
Associ ati on
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