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1           SEATTLE, WASHINGTON; OCTOBER 22, 2012

2                         9:30 A.M.

3                           -o0o-

4

5  MIKE PHILPOTT,           witness herein, having been

6                           first duly sworn on oath,

7                           was examined and testified

8                           as follows:

9

10                   E X A M I N A T I O N

11  BY MS. GOLDMAN:

12      Q   Good morning, Mr. Philpott.  As you know, my

13  name is Jessica Goldman and I represent Waste

14  Management.  Have you had your deposition taken

15  before?

16      A   I have.

17      Q   How many times?

18      A   Half a dozen.

19      Q   Do you have any direct role with Stericycle's

20  customers or prospective customers?

21      A   What do you mean by that?

22      Q   In your job, do you have any direct role

23  dealing with or working with or addressing

24  Stericycle's clients or prospective clients or

25  customers?
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1  broken?

2      A   It could be they want a different size.  It

3  could be they feel they want a better looking one,

4  they think it's not clean.  Sometimes a reusable

5  container can retain some odor.  Other times it's

6  possible that it could have an issue that they just

7  want it changed out for.  We typically don't try to

8  deliver a container that is broken.  At times it can

9  happen where there could be a cracked lid along with a

10  container, or they need a new lid, or something else

11  with it, but that's the majority of it.

12      Q   Are you familiar with the term Steri-Tub?

13      A   Yes.

14      Q   You are smiling because this is a very

15  familiar term, I assume?

16      A   Well, it's a container we use.

17      Q   So tell me, what is a Steri-Tub?

18      A   A Steri-tub is a reusable plastic tub that's a

19  proprietary container, where the mold and everything

20  is owned by Stericycle.  It's a reusable container

21  that has postconsumer recycled plastic in it.

22      Q   And so it's owned by Stericycle, Inc.?  I

23  assume we're not talking Stericycle of Washington,

24  Inc.?

25      A   I wouldn't know how the ownership goes for the

jessicag
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1          If you are asking -- no, Stericycle of

2  Washington drivers aren't picking up accounts in

3  Northern California.  No, they are not, but employees

4  will have interactions with other customers in other

5  states at times.

6      Q   Anything else?  Any other kinds of

7  responsibilities or tasks that are performed by

8  Stericycle of Washington, Inc. for customers or

9  services outside the state of Washington?

10      A   I don't think so.  I would have to check that

11  out, because -- I mean, we have employees the same as

12  myself that are -- have dual responsibilities in the

13  state of Washington, as well as outside.

14      Q   So when you say "dual responsibilities," you

15  mean who are formally employees of both the corporate

16  parent and of the Washington subsidiary?

17      A   What do you mean formerly?

18      Q   "Formally."

19      A   Yes, we have -- a regional sales director

20  would be in the same capacity as me, would work on

21  things in the state and outside.  The same with the

22  other program managers that would do that.

23      Q   So what sizes are the Steri-Tubs offered in

24  Washington?

25      A   I believe it's a 21-gallon, a 48-gallon.

jessicag
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1  There was -- some time ago there used to be, I think,

2  like a 32 or 34.  That is no longer in use.

3      Q   Why not?

4      A   It was not a popular size.

5      Q   What was the complaint about that size?

6                MR. VAN KIRK:  Objection to the form of

7  the question.

8      A   Well, I didn't say there was any complaints

9  about it, I said that it was not a popular size so it

10  wasn't used.

11      Q   Why was it not popular?

12      A   I couldn't tell you, you would have to ask

13  somebody that wasn't using it.  It was something that

14  I think disappeared before I was there in '99, so I

15  don't have a lot of knowledge about it.

16      Q   So since you've been with Stericycle, the only

17  two sizes of Steri-Tubs have been the 21 and 48-gallon

18  containers?

19      A   To the best of my knowledge, yes.

20      Q   Do you know when Stericycle began offering the

21  Steri-Tubs in the state of Washington?

22      A   I believe it was when they started doing

23  business in the state of Washington, but since I

24  wasn't here when they started, I can't tell you for

25  sure.  I know previously I was employed at BFI in '95

jessicag
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1  and they were using them at that time.  They got in

2  the business I think a couple years before that in

3  this state.  It's my understanding that that was the

4  only container they had to offer, were those two.

5      Q   "They" meaning Stericycle?

6      A   Stericycle, yes.

7      Q   So at least from your own experience, at least

8  as far back as 1995, Stericycle was offering the

9  Steri-Tubs in Washington?

10      A   Correct.

11      Q   And what has Stericycle's experience been with

12  the level of satisfaction of customers with

13  Steri-Tubs?

14      A   The same with any other reusable container we

15  have.  There's no perfect container for anybody.  Some

16  people enjoy them; some people don't.  It depends on

17  what their use is for them.

18      Q   And what have been the concerns among those

19  customers who don't find the Steri-Tub to be a perfect

20  container?

21      A   Some of the concerns are they may not like the

22  color of the container.

23      Q   What color is it?

24      A   Black.

25      Q   Okay.  What else?

jessicag

jessicag
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1      A   Another is at times lids on those containers

2  crack because the plastic, since it is a recycled

3  plastic, is more of a brittle material.

4      Q   Any other concerns that have been raised by

5  Stericycle customers regarding the Steri-Tubs, besides

6  the color and the lids cracking?

7      A   At times some of the lids are difficult to

8  snap on.

9      Q   Why is that?

10      A   Just basically from reusable containers going

11  through a wash system.  You know, they are exposed to

12  hot temperatures and cold and it may change the shape

13  somewhat.  The same issue happens on Rubbermaid

14  containers with tabs, sometimes tabs break off, and

15  there's lid issues with those as well.  So depending

16  on the container, all of them have certain

17  shortcomings.

18      Q   Does Stericycle use Rubbermaid containers?

19      A   We do.

20      Q   For what?

21      A   For picking up regulated medical waste.

22      Q   What sizes?

23      A   10-gallon, 20-gallon, 28-gallon, 40.

24      Q   Are these the square tubs?

25      A   No.

jessicag
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1  customers that have them directly, or the sales reps

2  that have accounts that have them.

3      Q   How many sales reps does Stericycle use in

4  Washington?

5      A   Well, there's a multitude.  You have people

6  that are actually out visiting customers would be --

7  you would have two major account executives in the

8  state of Washington.  I believe there are three

9  individuals that cover the medium-quantity generators.

10  For the small-quantity generators, I couldn't tell

11  you, there's -- numerous have contacts with customers.

12      Q   And those are by phone, correct, the

13  small-quantity generators, typically?

14      A   Correct, and some of them could be visited by

15  the other people as well that are local.

16      Q   How has Stericycle responded to concerns of

17  customers regarding the Steri-Tubs, if at all?

18      A   Well, customers in the state of Washington are

19  free to use whichever container's on our tariff.  I

20  believe at this time we have eight different reusable

21  containers, or actually nine different reusable

22  containers, and two cardboard boxes.  If they request

23  a change, we change them at any time that they want.

24      Q   So run me through the nine reusable containers

25  that Stericycle offers.

jessicag
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1      A   We have the two Steri-Tub sizes, the 21 and

2  48.  We have the Rubbermaid in the 10, the 20, the 28

3  and the 40.  Plus, we have a 28-gallon incinerate

4  container, reusable Rubbermaid container, that's a

5  28-gallon.

6      Q   You mentioned 28 as one of the four under

7  Rubbermaid.  Is there a second 28 gallon?

8      A   Yes, it's Rubbermaid, but there's a gray

9  container that's an incinerate-only container.

10      Q   Okay.

11      A   And we have two Rehrig containers.  I think

12  they are a 31 and 43.  I'm not positive of the

13  gallons.

14      Q   So that adds up to nine.  Is that the list?

15      A   Of reusables?

16      Q   Yes.

17      A   To the best of my knowledge.  There may be

18  more in the tariff that may not be getting used at the

19  current time.

20      Q   And so is it your testimony that a Stericycle

21  customer is free to use any of these nine containers

22  anywhere in the state of Washington?

23      A   I didn't say that.

24      Q   Okay.  Correct me then, please.

25      A   Two of the containers aren't available in the

jessicag
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1  entire state.

2      Q   Are not?  Are or are not?

3      A   Are not.

4      Q   Which two are those?

5      A   The Rehrigs.

6      Q   Where are the Rehrigs available?

7      A   I don't know specifically.  It's listed on our

8  tariff.

9      Q   So other than the Rehrigs, are the other seven

10  reusable containers available to any Washington

11  customer?

12      A   They are.

13      Q   So why are the Rehrigs not available to all

14  Washington customers?

15      A   They are currently being tested.

16      Q   And where are they being tested, do you know?

17      A   I just answered previously.  I'm not positive

18  which counties they are in.  It's listed on our

19  tariff.

20      Q   And how long is that test going to go on?

21      A   Well, I'm not sure.  It's actually not going

22  real well.  Customers haven't received them very well.

23  I have a warehouse full of them.  They don't

24  particularly like that container.

25      Q   What are they telling you that they don't like

jessicag
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1  about it?

2      A   They don't like it because basically it's got

3  the attached lid.  The lid, when it's open -- in order

4  to fill a medical waste container, you have to have a

5  liner in it.  The liner folds out over the lid.  If

6  they are keeping it somewhere where they want to keep

7  a lid on top of the container, they have to pull the

8  bag out and tuck the bag inside and shut the lid.

9  Where on another container with the detached lid, you

10  can have the bag on it with the lid sitting on top of

11  the container.

12      Q   Okay.

13      A   It's not applicable for a lot of uses in

14  facilities.

15      Q   What else?  Any other complaints or concerns

16  that you've heard from customers about these new

17  Rehrig tubs that you are testing?

18      A   That's the main concern that I've heard at

19  this point.  I think probably the sales group that's

20  tried them out in there may have different answers.  I

21  don't know all of them.

22      Q   So has Stericycle made a determination to

23  terminate the test and terminate the availability of

24  the Rehrig tubs because they are not working in

25  Washington?

jessicag
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1      A   Not at this time.  It's fairly difficult to

2  remove a container from the tariff once you have it

3  on.  If one customer likes it, you typically would

4  leave it on the tariff.

5      Q   And do you have customers who like the Rehrig

6  tubs?

7      A   I believe there are some using them, so I

8  would assume that they -- there's something that they

9  care about for that container.

10      Q   Do you have an understanding of how many

11  customers, Stericycle customers, in Washington are

12  using these Rehrig tubs right now?

13      A   I don't.

14      Q   Do you have an understanding of how many of

15  the customers who are using the Rehrig tubs have

16  concerns about the attached lid?

17      A   I know there was numerous, because these were

18  handed out to many customers in I think King and

19  Pierce County.  A lot of them that were using them

20  have subsequently given them back to us.  I don't have

21  the exact data on that.  Somebody like Ron Adams or

22  James Ryan would that have information.

23      Q   And how is it that you are aware of this

24  issue?

25      A   Because I see them in our warehouse.  And I

jessicag
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1      Q   -- or do you know?

2      A   It's used in the United States.  It could be

3  used internationally, I don't know.

4      Q   Okay.

5      A   Like I said, it's not my area.

6      Q   So why is the TB01 proprietary container not

7  being used by Stericycle in the state of Washington?

8      A   We made a decision not to use that particular

9  container because of the color, it's gray.  In the

10  state of Washington, we use 28-gallon Rubbermaid

11  reusables as an incinerate-only container.  It would

12  be confusing to introduce another gray container when

13  we have had the customers somewhat trained on, you

14  know, red is regulated medical waste and gray is

15  incinerate only.

16      Q   Have you had any conversations with Jeff

17  Norton regarding customer complaints about Steri-Tubs

18  ever?

19      A   Well, you are referring to them as complaints.

20  The people that have concerns over the tubs, yeah,

21  I've spoken to them about the issues, you know, that

22  you previously asked me about, yes.

23      Q   So you are taking issue with my use of the

24  word "complaint."  We will use yours, "concerns."

25  That's one that you feel more comfortable with?

jessicag
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1      A   Sure.

2      Q   And you have previously identified what you

3  understand to be customer concerns with Steri-Tubs; is

4  that correct?

5      A   Correct.

6      Q   That they don't like the color, the lids crack

7  and the lids are difficult to snap on, correct?

8      A   Correct.

9      Q   And those are the concerns that you are

10  talking about, right?

11      A   Correct.

12      Q   Any other concerns that you have discussed

13  with Mr. Norton regarding customers' use of

14  Steri-Tubs?

15      A   Not that I can think of off the top of my

16  head.  There may have been other concerns, but I just

17  don't recall right now.

18      Q   So tell me what you recall about your

19  conversations with Mr. Norton regarding these customer

20  concerns about the Steri-Tubs.

21      A   I believe you just read them off.  The color,

22  the lids not going on perfectly, as easily as they may

23  on some other containers at times.  I think the other

24  one was at times the lids may crack due to the

25  brittleness of the plastic.

jessicag
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1      Q   Are these concerns that Mr. Norton reported to

2  you that he was hearing from customers with whom he

3  was interfacing?

4      A   I would imagine, yes.

5      Q   And what was your response to his bringing

6  these concerns to your attention?

7      A   I couldn't tell you what my response was at

8  that point in time.  On those particular containers,

9  either customers like them or they don't, just like

10  other containers that are out there.  If it was a

11  concern with those particular containers, a customer

12  can change to something else.

13          A lot of customers preferred using those due

14  to the footprint that they take up in their utility

15  room, where they store it.  Some of the other

16  containers that are out there, the Rubbermaids have

17  exterior handles on them that protrude, which will end

18  up taking up some more space, depending on how they

19  are placed in a room.  People feel due to the shape of

20  the Steri-Tubs, you can get more waste inside of them.

21  The Rubbermaids have a slight taper to them, so

22  Steri-Tubs may at times hold sharps containers better,

23  when they are disposing of them.

24          It's a personal preference.  That's why we

25  offer an array of containers for people's use.
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1      Q   Were you done?

2      A   I am.

3      Q   So what was your response to Mr. Norton when

4  he brought these concerns to your attention?  Was it

5  what you just said, that customers are free to use

6  others?

7      A   That would have probably been the response.

8  This isn't like something that came up every day.  I'm

9  not sure what exact conversation you are trying to

10  pinpoint.  I've had numerous conversations with Jeff

11  about a lot of different things.  If he would have

12  brought that up, I would have said if the customer

13  isn't comfortable with that container, they can change

14  to a different container.

15      Q   Do you recall what you said to Mr. Norton

16  about this subject?

17      A   I don't recall any specific conversations, no.

18      Q   But you do recall that he brought the issue to

19  your attention, correct?

20      A   I recall speaking to him about it previously,

21  yes.

22      Q   When did Stericycle begin offering the Rehrig

23  containers in Washington?

24      A   I don't know the exact date.  I believe the

25  first customers received them for use in June of 2011.
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1  When the discussions came up, when to start using

2  them, I don't know the exact date.

3      Q   Why did Stericycle begin offering Rehrigs in

4  June of 2011?

5      A   Because at that point in time -- earlier than

6  June, so it would have been the start of the year.  At

7  some point in time, customers started asking, perhaps

8  they would like to try a hinged lid.

9      Q   And so none of Stericycle's prior tubs had a

10  hinged lid; is that correct, prior to Rehrig?

11      A   Not offered in the state of Washington, no.

12      Q   So at some point earlier in 2011, customers

13  were asking for a hinged lid.  Who were the customers

14  asking for a hinged lid?

15      A   I have no idea.

16      Q   How did you learn of this?

17      A   I would imagine through the sales team.

18      Q   And who from the sales team talked to you

19  about this issue?

20      A   I'm not sure who specifically spoke to me, but

21  I'm sure it would have either been James Ryan or Ron

22  Adams or Bill Avery, one of those three.

23      Q   And do you recall actually having

24  conversations with them about this subject?

25      A   I recall conversations talking about
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1  containers.

2      Q   About customers wanting a hinged lid

3  container?

4      A   Correct.

5      Q   And was there any other reason that you were

6  led to understand was driving Stericycle's testing or

7  piloting of this Rehrig tub?

8      A   Well, obviously at that point in time Waste

9  Management was -- I believe the reason the question

10  was coming up is they were going around speaking to

11  existing customers about a hinged lid container.  I'm

12  sure that had something to do with it as well.

13      Q   So Waste Management was speaking to existing

14  Stericycle customers about a hinged lid; is that

15  right?

16      A   Correct.

17      Q   And so how did that play into the decision of

18  Stericycle to try the Rehrigs out?

19      A   I'm not really sure.  I'm not the one that

20  makes the final call on which containers to secure or

21  to not secure.

22      Q   And who makes that decision?

23      A   At that time it would have been Dan Ginetti,

24  who was the --

25      Q   I'm sorry, who?
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1      A   Dan Ginetti.

2      Q   How do you spell his name?

3      A   G-I -- G-I-N-E-T-T-I.

4          And at that time he was the area VP, not Jim

5  Hortenstine.  Dan would have been the area VP at that

6  time.

7      Q   And so now Mr. Hortenstine is the area VP who

8  replaced Mr. Ginetti?

9      A   Correct.

10      Q   And is Mr. Ginetti still with Stericycle?

11      A   He is.

12      Q   What is his position now?

13      A   I believe he is senior vice president of

14  operations.  I don't know the exact title.

15      Q   Somewhere further up the food chain?

16      A   Correct.

17      Q   And who participated in making the decision to

18  offer the Steri-Tubs besides Mr. Ginetti?

19      A   It would have been Dan, Bill Avery, and

20  someone in our corporate office that deals with -- in

21  the purchasing department.

22      Q   So three individuals made the decision about

23  offering the Rehrig tubs in Washington; is that

24  accurate?

25      A   More or less.  There could have been more
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1  department and sales and Dan.

2      Q   And what I'm trying to understand here is what

3  you know.  If you know, you know; and if you don't,

4  you don't.

5          You have described the, quote, final call, end

6  quote, having been made by Mr. Ginetti.  What I'm

7  trying to understand is have you told me now

8  everything you know about the process that Mr. Ginetti

9  and anybody else at Stericycle undertook to make -- to

10  reach that decision on that final call about offering

11  Rehrigs?

12      A   I'm sure there was more that took place there.

13  I was involved in some conversations discussing them.

14  I'm sure that Rehrig -- you know, I'm not sure if they

15  offer those in other locations or not and what the

16  sizes are.  I'm sure there's other discussions I

17  wasn't involved in.  To the best of my knowledge,

18  that's an accurate overview.

19      Q   And so you were involved with some

20  conversations discussing the pros and cons of

21  introducing Rehrigs; is that correct?

22      A   Yeah, I was involved.  I mean there could have

23  been -- I mean I deal with a lot more than just buying

24  two containers.  There could be more.  I would have to

25  go back and look at some information around that time.
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1      A   I don't know how it was communicated.  I know

2  for sure that all of the large-quantity generators

3  that would typically use containers of that size were

4  contacted by the sales group.  I'm not sure how they

5  contacted the small-quantity generators or any others.

6      Q   So you testified that Stericycle learned that

7  Waste Management was speaking to some of the

8  Stericycle's existing customers about Rehrig tubs in

9  early 2011; is that right?

10      A   Approximately.  I believe that's around the

11  day.

12      Q   And what do you know about that?

13      A   I just have secondhand knowledge from -- the

14  people in the sales group I believe brought up that

15  they were getting contacted, I don't know if it was by

16  one person or a multitude of them, in regards to a

17  container being offered.

18      Q   And who was in the sales -- who in the sales

19  group told you this?

20      A   It would be one of those -- the same three I

21  keep bringing up, either James Ryan, Ron Adams or Bill

22  Avery.

23      Q   And what do you recall the sales group

24  representative or representatives saying to you about

25  the fact that Waste Management was speaking to
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1  Stericycle customers about Rehrig tubs?

2      A   From what I recall, just that they were

3  offering a different container that we didn't have at

4  that time available, which was a hinged lid container

5  with an attached lid.  Other than that, I'm not sure

6  what else they would have brought up.

7      Q   Did any members of the sales group suggest

8  that Stericycle should also offer a hinged lid

9  container?

10      A   It's possible.  I don't really recall.

11      Q   Are you aware of any other reason why

12  Stericycle customers began inquiring about a hinged

13  lid in 2011, other than what you have already

14  testified to?

15      A   No.

16      Q   Are you aware by name of any Stericycle

17  customers who have tried the Rehrig tubs and then

18  decided that they no longer wished to use them?

19      A   No.

20      Q   Are you aware of how many Stericycle customers

21  have tried the Rehrig tubs and then decided they don't

22  want to use them?

23                MR. VAN KIRK:  Objection.  Asked and

24  answered.

25      A   No.
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1  discussions with regarding Biosystems prior to the

2  offering of those services?

3      A   I believe Jeff Norton was there at that time.

4  Honestly, I don't remember who else was in the sales

5  group at that time.

6      Q   And what did you and Mr. Norton discuss

7  regarding Biosystems prior to that service being

8  offered?

9      A   I recall -- I think we were discussing how we

10  were going to price it for the market.

11      Q   And what was your concern?

12      A   The concern was that the way that the program

13  was offered in other states would be different in

14  Washington, since it's a regulated state, when it

15  comes to the tariff and the pricing for that waste

16  that's on -- the Biosystems waste.

17      Q   And why would the tariffing of the pricing

18  make a difference for purposes of setting the price?

19      A   Because that service is offered at a flat

20  monthly fee because there's a service tech that's

21  inside the hospital changing out the reusable

22  containers.

23      Q   And so what was the concern there?

24      A   If it would be applicable to offer in this

25  state because the tariff service had to be contained
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1  in that pricing.

2      Q   And what did you conclude regarding the flat

3  fee?

4      A   That it would work based off of how it was

5  placed in the tariff.  I believe it was -- I don't

6  know exactly, but I believe it's priced at a per-cart

7  rate, which reflects kind of a per-gallon rate off of

8  our tariff of our existing containers.

9      Q   And so does that tariff rate include these

10  additional services that come with Biosystems?

11      A   No.

12      Q   And so how does that work?  The flat monthly

13  fee includes a tariff rate, plus other additional

14  components?

15      A   Yes, it's a full-service program.  I don't

16  know the exact specifics of everything that's offered.

17  A full-service program has service tech time included

18  to change out the sharps containers within the

19  healthcare facility under a services contract.

20      Q   So if I'm understanding correctly, the flat

21  fee is higher than the tariff rate because it includes

22  additional services, right?

23      A   That's correct.

24      Q   So it would be the tariff rate, plus some

25  additional cost for additional nontariffed services
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1  that gets rolled up into a flat fee; is that right?

2      A   Correct.

3      Q   We've been discussing your conversations prior

4  to the rollout of Biosystems.  Is it also correct that

5  what you have just described is indeed the way the

6  Biosystems is charged today?

7      A   Yes.

8      Q   Okay.

9          So do you recall any other conversations you

10  had with Mr. Norton regarding how to price the

11  Biosystems or anything else regarding Biosystems prior

12  to it being offered?

13      A   I recall that Jeff felt very strongly that it

14  should not be tariffed.

15      Q   And why is that?  Did he tell you why?

16      A   He felt that since reprocessed medical devices

17  were already being picked up from healthcare

18  facilities and weren't on the tariff, that this could

19  be considered the same item.

20      Q   Anything else that you recall about your

21  communications with Mr. Norton regarding Biosystems

22  prior to it being offered?

23      A   Not that I recall at this time.

24      Q   Who prepared the tariff amendments regarding

25  Biosystems?
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1      A   Steve Johnson.

2      Q   Did you play any role in that process?  And

3  I'm not asking you for any direct communications you

4  had with Mr. Johnson, simply what your role was in

5  that process.

6      A   I would have, I'm sure, looked at them once

7  they were prepared, but what was the specific role at

8  that time, you know, that's a while ago, I don't

9  really recall.

10      Q   When was that?

11      A   I honestly don't know when it was first

12  offered.  I don't know.

13      Q   More than two years ago?

14      A   Yes.

15      Q   More than five years ago?

16      A   I don't know.

17      Q   Now, you said you would have looked at the

18  tariff once it was prepared.  What was the purpose of

19  you looking at that tariff?  And I'm assuming you are

20  talking about before it is filed; is that right?

21      A   Correct.

22      Q   What would the purpose of you looking at the

23  tariff regarding these Biosystems services?

24                MR. VAN KIRK:  Again, your response

25  should not include any communications you may have
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1  received from Steve Johnson.

2      A   I would imagine I would have looked at it to

3  make sure that the pricing per cart that they gave

4  would actually work, you know, in our tariff.  The

5  specific things I looked at at that time, I -- you

6  know, I couldn't tell you.

7      Q   What do you mean by, To make sure that the

8  pricing per cart would actually work in the tariff?  I

9  don't understand what you mean by that.

10      A   Well, if the price per cart was $3,000 a cart,

11  obviously that's not something that would work.  I

12  would imagine I would look at it to make sure that it

13  was comparable to existing rates we were already

14  charging on a per-gallon basis.

15      Q   I understand, okay.

16          So you would have been looking to compare the

17  new proposed Biosystems rates with the preexisting

18  rates that you are charging for other services, to see

19  if they are relatively equivalent in their rating

20  scheme; is that fair?

21      A   It could have been something I looked at, yes.

22      Q   Well, is there any other reason you would have

23  looked at it besides what I just said?

24      A   The language contained how the service was

25  provided.  Since I was in charge of the
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1  transportation, I would want to know what we are

2  promising that we are going to provide out in the

3  market.

4      Q   So you would have looked at how the rates

5  compare to existing rates, correct?

6      A   That could have been one thing, yeah.

7      Q   And you would have looked at the actual

8  description of what the service is going to be,

9  correct?

10      A   Yes.

11      Q   Anything else that you would have been looking

12  at in the proposed tariff for Biosystems before it was

13  filed?

14      A   That's all I can think of at this time.

15      Q   Do you know who set the rates for the

16  Biosystems in that tariff?

17      A   No.

18      Q   But it wasn't you, right?

19      A   No.

20      Q   I'm right or I'm wrong?

21      A   I did not personally come up with the rate

22  scheme, correct.

23      Q   It showed up for you to review, somebody else

24  had already come up with the proposal; is that fair?

25      A   Yes.
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1  services that were added; is that right?

2      A   No.

3      Q   So the other one you mentioned was changes to

4  the incineration boxes or containers; is that right?

5      A   Correct.

6      Q   So you did participate in the change or the

7  addition of that service as a tariffed service; is

8  that right?

9      A   No.

10      Q   What was your involvement with the change to

11  the incineration containers?

12      A   Just purely the container.

13      Q   What do you mean "purely the container"?

14  Deciding what the container would be?

15      A   No.

16      Q   What?

17      A   Well, the service was already offered, it's

18  not a new service.

19      Q   It was a preexisting tariffed service?

20      A   Correct.

21      Q   So what was the change?

22      A   Changing the specific container that was used

23  for the incineration.

24      Q   And so you participated in the decision to

25  change the container?
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1      A   No.

2      Q   Tell me what you did in regards to the change

3  in the container.

4      A   The decision is made somewhere else, the

5  particular container to use, and we need to fit it in

6  the tariff.

7      Q   Okay.

8      A   So I would have looked at it to see if the

9  transfer over of it would have made sense on a price

10  per-gallon basis.  It's not my ultimate decision.  It

11  would have been bounced off me if it looked accurate.

12      Q   So when you would be looking at this new type

13  of incineration container, your purpose would be to

14  compare the pricing that was being considered with the

15  existing price per gallon that's being offered already

16  in the tariff?

17      A   More or less, yes.

18      Q   If you can make it more accurate, please let

19  me know.

20      A   The containers that we use are -- we have a

21  multitude of containers throughout the country.  At

22  times I believe they were changing manufacturers used

23  for boxes and they don't necessarily make the exact

24  same box.  They would have given us a different option

25  to use because that's what's being purchased
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1  nationally.

2      Q   Who is "they"?

3      A   Um...

4      Q   The manufacturer of the container?

5      A   Yeah, they may have changed a manufacturer of

6  the container that --

7      Q   Who is it "they"?

8      A   The corporate office.

9      Q   Stericycle?

10      A   Stericycle.

11      Q   Okay.

12      A   And therefore this is the new box.  It may be

13  off one gallon or two gallons due to the previous size

14  that was offered.  I would just be involved in looking

15  at what's on the tariff if the box was actually a 14

16  by 14 by 34, to make sure that it didn't say 10 by 10

17  by 20, and it was the wrong box size or dimension on

18  there.

19      Q   So you would be confirming that the tariff

20  accurately reflected the precise dimensions of the new

21  container?

22      A   The gallons, dimensions.  I would be one of

23  the individuals that would have looked at it.

24      Q   What else would you be looking at?

25      A   And I may have looked at, at that time as
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1  well, what the existing per-gallon rate would have

2  been on the existing container, or if it was a flat

3  fee, you know, where to put it.

4      Q   I assume the reason you would be doing that is

5  because you were trying to make this a scheme that was

6  rational and so the pricing for one container is

7  relative to equivalent pricing for another; is that

8  right?

9      A   Correct.  My understanding is that you can

10  offer a different container, as long as the price is

11  not more than the previous one that exchanged it with.

12  Perhaps that may not be the best description, but

13  that's how I understand it.

14      Q   So in other words, you can offer -- it's your

15  understanding that you can offer a new container with

16  pricing per gallon, as long as that pricing per gallon

17  is not higher than what you are already offering on

18  your tariff?

19      A   Yes.

20      Q   So when Stericycle was considering in 2011

21  adding the Rehrig containers to the tariff, did you

22  undertake a similar analysis that you did with both

23  the Biosystems and the change in the type of

24  incineration containers?

25      A   I recall I was involved in some of the

jessicag



0f64de22-52be-4d99-a8a7-cec9222c74edElectronically signed by Sherrilyn Smith (201-052-843-9094)

In the Matter of the Application of Waste Management of Washington, Inc. Mike Philpott

SEATTLE 206.287.9066  OLYMPIA 360.534.9066  SPOKANE 509.624.3261  NATIONAL 800.846.6989
BUELL REALTIME REPORTING, LLC

Page 64

1  discussions with it, yes.

2      Q   Were any of the discussions regarding adding

3  the Rehrig containers similar to the ones you have

4  just described you participating in, when it came to

5  adding the Biosystems or the -- or the change in the

6  incineration container?

7                MR. VAN KIRK:  Objection to the form of

8  the question.

9      A   Could you ask that question again?

10      Q   Sure, that that was really long.

11          You have just described, for example, when

12  Stericycle made the decision to change the

13  incineration container, the analysis that you went

14  through.  You looked at the description of the

15  services, because you wanted to make sure it was

16  accurate, and you looked at the pricing to make sure

17  that it compared appropriately to the existing tariff.

18  Did you do either of those two things in preparing --

19  in Stericycle's preparing for the filing of its tariff

20  for Rehrig, the addition of the Rehrig containers?

21      A   I was involved in placing it on the tariff,

22  the discussions.  I would be the person that would be

23  interfacing with Steve Johnson in regards to this,

24  because he prepares the tariff filings that go to the

25  UTC.  Who did the rates or the comparable price per
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1  gallon breakdown on that, I'm not exactly positive.

2      Q   But it wasn't you, correct?

3      A   Correct.

4      Q   And who were the options of who could have

5  done that rates per gallon comparison to the existing

6  tariff?

7      A   I have no -- I couldn't answer that.  I don't

8  know.

9      Q   You don't even have a guess as to who at

10  Stericycle would be responsible for that task if it

11  weren't you in 2011?

12      A   I don't know who did it, no.

13      Q   Do you know if anyone did it?

14                MR. VAN KIRK:  Objection.  Asked and

15  answered.

16      A   I don't know.

17      Q   Did you ever participate in any communications

18  of any sort where the issue was comparing the proposed

19  rates for the new Rehrig containers with the existing

20  Stericycle tariff rates?

21      A   I was, to the best of my knowledge, involved

22  in some conference calls in regards to pricing the new

23  container.  Who priced it, I don't know.

24      Q   How many conference calls were you involved in

25  regarding pricing the Rehrig containers?
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1      A   I don't recall.

2      Q   More than one?

3      A   Sure.

4      Q   More than two?

5      A   Sure.

6      Q   More than three?

7      A   I don't know.

8      Q   So --

9      A   I mean there were multiple discussions in

10  regards to the Rehrig container.  Which ones involved

11  pricing, I couldn't recall.

12      Q   But at least two conference calls in which you

13  participated concerned the pricing of the new Rehrig

14  tubs by Stericycle; is that right?

15      A   That may have come up in the discussion on the

16  calls, correct.

17      Q   Did it come up or it may have come up?

18      A   It may have.

19      Q   Do you remember it coming up?

20      A   I don't recall.

21      Q   Do you have a recollection as you sit here of

22  having any communications with anybody about how to

23  price the new Rehrig tubs?

24      A   At this time I don't recall, no.

25      Q   Who participated in these conference calls
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1  regarding pricing besides yourself?

2                MR. VAN KIRK:  Objection to the form of

3  the question.  Misstates testimony.

4      A   I don't know exactly who was on the calls.

5  There would have been representatives from the sales

6  group, myself, you know, representing operations, and

7  I'm sure that Dan Ginetti would have been on the call

8  at that time.  There could be other people from the

9  group purchasing at the corporate office.  I just

10  don't recall who was on the phone call.  I'm sure that

11  some of those people, or all could have been involved.

12      Q   Just to be really clear here, it's your

13  testimony today that you have no recollection of

14  having participated in any communication with anybody

15  in Stericycle regarding how to price the Rehrig tubs;

16  is that accurate?

17      A   No.

18      Q   What communications do you recall

19  participating in?

20      A   I would have been on the calls when it was

21  discussed.

22      Q   So it's your testimony that you have no

23  recollection of what was discussed in conversations in

24  which you participated regarding how to price the

25  Rehrig tubs; is that accurate?

jessicag



0f64de22-52be-4d99-a8a7-cec9222c74edElectronically signed by Sherrilyn Smith (201-052-843-9094)

In the Matter of the Application of Waste Management of Washington, Inc. Mike Philpott

SEATTLE 206.287.9066  OLYMPIA 360.534.9066  SPOKANE 509.624.3261  NATIONAL 800.846.6989
BUELL REALTIME REPORTING, LLC

Page 68

1      A   At this point in time, I don't recall the

2  specifics that were discussed in regards to how to

3  price it, that would be correct.

4      Q   Do you recall anything about those

5  conversations?

6      A   I recall they were discussing the pricing of

7  the containers.  I recall we were discussing on how

8  many to purchase.  I recall we were discussing whether

9  to purchase the containers with antimicrobial built

10  into the plastics, and the color of the container.

11  You know, other than that I don't know the exact

12  specifics.  There could have been more things

13  discussed, and all of those things may not have been

14  discussed on one call.

15      Q   Do you know who from the sales group

16  participated in the conference calls to which you have

17  just testified about?

18      A   Not specifically.

19      Q   And who would the choices have been for

20  participating in that call at that point?

21      A   Most likely Bill Avery or Ron Adams.

22      Q   Do you know what Stericycle's profit margin is

23  in Washington for its Washington, Inc. services?

24      A   No.

25      Q   Who would know that?
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1      A   I would imagine somebody in the corporate

2  accounting.

3      Q   And what you say "corporate accounting," does

4  that mean Stericycle, Inc. corporate accounting?

5      A   Correct.

6                MR. VAN KIRK:  Can we go off the record

7  for one second?

8                MS. GOLDMAN:  Yes.

9                     (A brief recess.)

10                MS. GOLDMAN:  Back on the record.

11                     (Exhibit No. 12 marked.)

12      Q   I am handing you what has been marked as

13  Exhibit 12 to your deposition.  Do you recognize this

14  document?

15      A   Yes, it appears to be our tariff.

16      Q   And it's got your name on the front page; is

17  that right?

18      A   It does.

19      Q   So I want to draw your attention to the fifth

20  page of Exhibit 12.  Can you describe what Page 5 is

21  of Exhibit 12?

22      A   The fifth page or the page that's numbered?

23  This one?

24      Q   The fifth page, counting one, two, three,

25  four, five from the beginning.
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1      A   Okay.  Well, it says Page No. 4, the next one

2  is Page 5, on the top.

3      Q   So the fifth page of Exhibit 12, actually

4  numerically fifth --

5      A   Okay.

6      Q   -- what is that?

7      A   On the top right it says, Third revised Page

8  No. 4 cancels second revised page No. 4.

9      Q   And what is this?

10      A   This looks like a -- one of the pages of our

11  tariff.

12      Q   Did you prepare this page?

13      A   I did not.

14      Q   Was this submitted under your name?

15      A   It appears so.

16      Q   Do you understand why it says that it was

17  issued by Michael S. Philpott if you didn't have

18  anything to do with preparing it?

19      A   Could you ask that again?

20      Q   Sure.

21                MS. GOLDMAN:  Could you read it back for

22  me, please?

23               (The requested portion of the

24                transcript was read by the reporter.)

25                MR. VAN KIRK:  Objection to the form of
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1  the question.  Misstates testimony.

2      A   I would imagine the reason that it has my name

3  on it is because I'm the regional operations director

4  for Stericycle of Washington.

5      Q   Why does that matter?

6      A   No idea.

7      Q   Why would you expect that the regional

8  operations director of Stericycle of Washington would

9  have an involvement in filing Page 5 of Exhibit 12?

10      A   I have no idea.

11      Q   Did you look at Page 5 of Exhibit 12 prior to

12  its being filed?

13      A   It's possible.  I don't really recall.

14      Q   And if you looked at it, why would you be

15  looking at it prior to it being filed?

16      A   What I would look at it to see if some of the

17  notes contained within it matched perhaps what it said

18  in our other pages for filing.

19      Q   Any other reason?

20      A   Not that I recall.

21      Q   So beginning with Page 5 there is -- one, two,

22  three, four, five, six -- six pages, correct, that

23  were filed by Stericycle under your name on June 6,

24  2011; is that correct?

25      A   It appears to be.

jessicag



0f64de22-52be-4d99-a8a7-cec9222c74edElectronically signed by Sherrilyn Smith (201-052-843-9094)

In the Matter of the Application of Waste Management of Washington, Inc. Mike Philpott

SEATTLE 206.287.9066  OLYMPIA 360.534.9066  SPOKANE 509.624.3261  NATIONAL 800.846.6989
BUELL REALTIME REPORTING, LLC

Page 72

1      Q   And so what was the purpose of these changes

2  that were made on June 6th, 2011, to Stericycle's

3  tariff?

4      A   Honestly, I don't know exactly.  This likely,

5  since we're talking about it, could be the addition of

6  the two Rehrig containers.  It also could have been

7  the elimination of a container.  I see medium, large,

8  32-gal.  I believe that was the other Steri-Tub size.

9  It could have been removed at that time.  I'm not sure

10  if any of the notes below are different than what was

11  previously contained.

12      Q   So the 32-gallon Steri-Tub container is the

13  one that's referenced with the (C) and three

14  asterisks; is that --

15      A   I believe that's it.  I'm not positive.

16      Q   And is it your belief that that was the

17  Steri-Tub that was no longer used because there was

18  not sufficient demand for it, the one you testified

19  about earlier?

20      A   Yeah, I -- I think that might be it.  I'm not

21  sure.

22      Q   And do you have an understanding of which of

23  these containers that are referenced in the June 6th,

24  2011 filing were the Rehrigs?

25      A   I believe they are going to be the 31 and the
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1  43.

2      Q   And so the Steri-Tubs that remained offered

3  through the tariff would be the 21-gallon and the

4  48-gallon; is that correct?

5      A   Yeah, those do look like the gallons of the

6  Steri-Tubs.

7      Q   So the notes that appear on this June 6th,

8  2011 tariff amendment, which was issued in your name,

9  can you explain to me how Note 3 was determined?

10      A   I can't.

11      Q   Did you have anything to do with making the

12  determination as to which counties would be part of

13  the offerings for these 31 and 43-gallon containers?

14      A   No.

15      Q   Who did?

16      A   I don't know.

17      Q   Did you participate in any communications

18  regarding which counties would be included in Note 3?

19      A   I don't specifically recall any conversations

20  about it, no.

21      Q   So this tariff amendment is issued in your

22  name.  If you don't review this information prior to

23  filing, who does?

24                MR. VAN KIRK:  Objection to the form of

25  the question.  Misstates testimony.  Assumes facts not
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1  in evidence.

2      A   The items contained in the tariff were all

3  prepared by, like I said, Steve Johnson.  He may have

4  conversations with other individuals in our company as

5  well.  I don't know everyone that's involved in it.

6      Q   Are you aware of anybody at Stericycle who

7  reviewed the June 6, 2011 tariff amendment prior to

8  filing?

9      A   Other than myself, having it sent to me, I

10  don't know who else would have been receiving this.

11      Q   So I would like you to explain to me a couple

12  of the additional notes.  Note 2, can you explain to

13  me -- and that, for the benefit of Fronda and Jim,

14  says, A minimum of $20 will be charged per scheduled

15  pickup.

16          Can you explain how that works and under what

17  circumstances?

18      A   Well, if one of our route trucks makes a trip

19  to a facility, the minimum charge would be $20.

20      Q   So that -- I'm sorry, go ahead.

21      A   And that's basically it.

22      Q   So under what circumstances would a facility

23  be providing you for collection less than $20 worth of

24  waste?

25      A   Well, basically at this point in time it would
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1  cover if customers we have provide us posted operating

2  hours, and if a truck went there and they were closed

3  without notifying us that they wouldn't be open on

4  their pickup day, they would be charged $20 for that

5  stop, when nothing was picked up.  There's occasions

6  where people are on a regularly scheduled service, and

7  if they don't want a pickup, they need to call us to

8  cancel that stop.  If we go to the facility and go in

9  to take their container and they go, We don't want it

10  taken at this time, it's not full, that would be a $20

11  minimum stop fee.

12      Q   So have you just described for me all of the

13  circumstances in which that note to a $20 minimum

14  pickup charge would be incurred?

15      A   I believe so.

16      Q   And then can you describe for me the

17  circumstances under which the Note 4 charge would be

18  incurred?  And that is, quote, a minimum of $10 per

19  month will be charged for on call or less than monthly

20  service per Item 80, end quote?

21      A   The $10 minimum monthly is for customers that

22  are either on call, which means they don't have a

23  regularly scheduled service, or somebody would

24  be other than, you know, every four weeks, they would

25  be a six-week, an eight-week or anywhere out from
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1  there customer.  The way it would work is for the

2  month that they are getting no actual waste picked up,

3  they would be charged $10, and in a month that they

4  were picked up they would be charged only the pickup

5  fee.

6      Q   Are there circumstances in which a customer

7  would be charged both the $20 Note 2 charge and the

8  $10 Note 4 charge?

9      A   No.

10      Q   So as I understand your testimony today, you

11  have no idea how the rates were set that are found in

12  the June 6th, 2011 amendment to Stericycle's tariff;

13  is that correct?

14                MR. VAN KIRK:  Objection to the form of

15  the question.

16      A   As I stated earlier, I did not set the rates,

17  so I don't know how -- the pricing they came up with.

18  Obviously some of the pricing that's there was

19  preexisting for some of the other containers.  For the

20  new additions, I don't know how the ultimate price was

21  set on those.

22      Q   In your capacity as regional operations

23  director for Stericycle, Inc. and Stericycle of

24  Washington, Inc., do you have any responsibilities

25  regarding analyzing the Washington business's profits
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1  and losses?

2      A   No.

3      Q   Do you have responsibilities for any of the

4  accounting documents that are generated reflecting

5  profits and losses?

6      A   No.

7      Q   Who does that?

8      A   It would be our accounting team, the corporate

9  office.

10      Q   And again, that's Stericycle, Inc.?  When you

11  say "corporate office," you mean the parent company?

12      A   Correct.

13      Q   And do you ever review profit and loss

14  information regarding Stericycle?

15      A   I review --

16                MR. VAN KIRK:  Sorry, which company?

17                MS. GOLDMAN:  Any of the Stericycle

18  companies.

19      A   I review for my region, which are what I have

20  incomplete financials because not all aspects report

21  directly into what I am responsible for.

22      Q   I'm sorry, I didn't understand the answer to

23  that question.  Do you review profit and loss

24  information for any of the Stericycle entities?

25      A   No.
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1      Q   So as you sit here today, you have no idea

2  regarding what Stericycle of Washington, Inc.'s

3  profits and losses are; is that accurate?

4      A   That is accurate.

5      Q   Do you get paid a bonus?

6      A   Yes.

7      Q   On what grounds is your bonus determined?

8      A   Multiple criteria.

9      Q   Let me hear them, please.

10      A   It's based off of how well the overall

11  Stericycle, Inc. has done.  It's also based off of how

12  my region has done.  Also, it takes into account some

13  turnover numbers, based on how many individuals in my

14  region have turned over for employment.

15      Q   So how is it determined how your region has

16  done for purposes of determining your bonus?

17      A   It's based off of the numbers that I'm

18  provided at the start of the year, my budget.

19      Q   So at the beginning of the year, you are

20  provided a budget.  You don't generate a budget but

21  somebody provides it to you?

22      A   That's correct.

23      Q   Who provides you your budget at the beginning

24  of the year?

25      A   I'm provided the budget through my area VP.
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1  is the direct testimony of Julie Sell filed by Waste

2  Management on October 1 of 2012.  You have now had an

3  opportunity to review that, correct?

4      A   Correct.

5      Q   Do you have any knowledge about any of the

6  statements she makes in her testimony?

7      A   No.

8      Q   Do you have any knowledge regarding any

9  response by Stericycle, if any, to the issues she

10  raises?

11      A   No.

12                MS. GOLDMAN:  So why don't we take a

13  lunch break now.  It's 12:08.

14                MR. VAN KIRK:  Okay.

15                     (Lunch recess.)

16                     (Mr. Sells and Ms. Woods absent.)

17      Q   Have you spoken with any waste generators

18  about this case?

19      A   No.

20      Q   Are you aware of any generators who disapprove

21  of competition in the biomedical waste market in

22  Washington?

23      A   I haven't spoken to any generators, so I

24  don't -- I don't know of any who disapprove or support

25  or anything other than that.
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1  something I would do.  I would look at it afterwards

2  and see if it made sense, if I agree with them or not,

3  but I wouldn't perform the actual analysis portion of

4  it.

5      Q   Who participated in developing or testing the

6  revenue loss model that Mr. Dunn relied on in his

7  testimony?

8      A   I don't know.

9      Q   So you have no idea who participated in

10  developing that model other than Mr. Dunn?

11      A   No idea.

12      Q   Okay.

13                     (Exhibit No. 16 marked.)

14      Q   Do you recognize Exhibit 16 to be the prefiled

15  testimony that was filed by you?

16      A   Yes.

17      Q   Did you draft this testimony?

18      A   No.

19      Q   Who drafted it?

20      A   It was drafted in conjunction with Jared and

21  Steve.

22      Q   So I am going to ask you some questions about

23  your testimony.  I want to start with your

24  Paragraph 8.

25      A   Okay.
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1                transcript was read by the reporter.)

2      A   Sure.

3      Q   Okay, let me know.  And if you could just

4  reference the page and line number.

5      A   Well, we can start at Page 3, and the question

6  starting on 9, where it basically states, Since he has

7  worked at Stericycle he knew that black Steri-Tubs

8  were disliked by most of the customers that use them

9  because they stick together when nest, and customers

10  in some cases couldn't get them apart and the lids

11  rarely fit properly.

12      Q   Do you mind slowing down for our

13  court reporter?

14          Okay.  So --

15      A   That whole paragraph I think is purely an

16  opinion.  I don't think it's a fact.

17      Q   Okay.  Let's start, then, with that paragraph.

18          Are you aware of any Stericycle customers who

19  did not like Steri-Tubs because they stick together

20  when they nest?

21      A   It may have been an issue that came up,

22  but I -- doesn't say that considers -- if one person

23  states that, that doesn't mean that the majority of

24  your customers feel that way.

25      Q   And to your knowledge, was it only one
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1  customer who stated that?

2      A   I couldn't tell you the exact number of who it

3  was.  It's an issue that came up from time to time.

4      Q   And did you deal with customers directly?

5      A   At times I did, yes.

6      Q   Oh, okay.  So tell me when it is that you have

7  dealt with customers directly.

8      A   I speak to customers every now and then on the

9  phone regarding issues, but I don't recall having any

10  discussions directly about Steri-Tubs with them, no.

11      Q   When you say "every now and then," how often

12  do you think you speak to customers on the phone?

13      A   Currently, a couple times a month.

14      Q   And how about in 2010?

15      A   Probably the same.

16      Q   Okay.  All right.

17          And it says here that customers in some cases

18  could not get them apart.  Are you aware of Stericycle

19  customers having that problem with the Steri-Tubs?

20      A   It can happen at times, yes.

21      Q   And the lids rarely fit properly.  You have

22  already testified to that issue, because of the

23  exposure to the temperature, high temperature and low

24  temperature of these reusable containers, correct?

25                MR. VAN KIRK:  Object to the form of the
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1      A   That would be basically it.

2      Q   Did you ever have any conversations with

3  Stericycle customers regarding that issue, about lids

4  not fitting properly?

5      A   I don't recall.

6      Q   Did you ever have any conversations with

7  Mr. Norton in which he relayed to you the concerns

8  that Stericycle customers had about Steri-Tubs?

9      A   I don't recall any specific conversations with

10  him in regards to those.

11      Q   Do you deny that they happened?

12      A   No.

13      Q   Okay.

14          And in this same paragraph, Mr. Norton

15  testifies about Virginia Mason and Northwest Hospital.

16  I take it you have no knowledge about Virginia Mason

17  because that's what you testified to when I asked you,

18  correct?  So you don't know one way or the other if

19  this is right?

20      A   I am not aware of anything at Virginia Mason.

21      Q   What about Northwest Hospital, do you have any

22  knowledge about Northwest Hospital, in any of the

23  statements that Mr. Norton makes at the bottom of

24  Page 3, regarding Northwest Hospital?

25      A   Well, no.  I mean obviously we have an e-mail
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1  from Jeff Norton that was to Northwest Hospital.  I

2  don't have any other knowledge of the conversations he

3  has had with them, no.

4      Q   What else, besides what we have just

5  discussed, do you believe is incorrect in Mr. Norton's

6  testimony?  And if you could just run me through line

7  by line what you are looking at.

8      A   I think that -- it's at the bottom of the

9  paragraph.  I think Jeff Norton is making assumptions.

10      Q   Can you tell me actually what you are looking

11  at?

12      A   At the end where he states -- the very end.

13  We reduced our tariff rates to match Waste

14  Management's for those containers.

15      Q   So that's the bottom of Page 3 --

16      A   3.

17      Q   -- and carry over to Page 4?

18      A   Right.

19      Q   And that's wrong?

20      A   I think that's an assumption he is making.

21      Q   Is it an erroneous assumption?

22      A   I think that -- our rates, I don't believe --

23  I'm not sure, I don't know if they are identical, so I

24  couldn't tell you.  I don't think in most cases that

25  our rates are identical to Waste Management's.
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1  because we haven't had them before, so...

2      Q   What is the basis of your conclusion that

3  Stericycle -- that Mr. Norton is wrong when he says

4  Stericycle also reduced its tariff rates to much Waste

5  Management's for those containers only?  What is the

6  basis of your statement that that's wrong?

7      A   The basis is that he would have some knowledge

8  of what transpired when these containers were filed.

9      Q   What about that statement is wrong?

10                MR. VAN KIRK:  Objection.

11      A   That we reduced our tariff rates.

12      Q   So there was no reduction in tariff rates is

13  what you are saying?

14      A   My statement would be if I haven't offered

15  those containers before, it would be difficult for me

16  to reduce rates on something that I haven't had in

17  place before, correct?

18      Q   So what about the setting of the tariff rates

19  for the Rehrig?  Is he incorrect that those rates were

20  set in consultation with Waste Management's rates for

21  the same containers?

22      A   I don't know.

23      Q   So continuing on.  Now we are at the top of

24  Page 4.  Anything else in Mr. Norton's testimony that

25  you disagree with?
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1      A   The same thing, probably starting in 4, where

2  he's stating that when we added our new container that

3  Stericycle converted their price exactly the

4  per-container price used for the new containers with

5  Waste Management.

6      Q   That's wrong?

7      A   It could be.  I think that's an assumption.

8      Q   Do you know if it's wrong or it's right?

9      A   Not without looking at the rate right now, no.

10      Q   And your testimony earlier is you had nothing

11  to do with setting those rates, correct?

12      A   That still is correct.

13      Q   So what else?

14      A   It states, starting on No. 10, kind of halfway

15  between 9 and 10, that, It's obvious to me that

16  Stericycle changed its container and its pricing only

17  as a result of direct competition for Waste Management

18  and still does not offer either in the territory where

19  Stericycle alone is authorized to provide RMW service.

20      Q   Okay.  So --

21      A   That is not true.  We offer it in all of

22  King County and all of Pierce County, which I believe

23  Waste Management doesn't have complete authority in

24  the entire counties of those areas.  Plus, there may

25  be some other counties in there that it is offered,
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1      A   I am.

2      Q   So 50 percent of the waste.  And -- okay.  So

3  what else do you take issue with in Mr. Norton's

4  testimony?

5      A   I would basically state that the answer that

6  starts on Page 5, Line 10 is completely inaccurate.

7      Q   So let's start with that.  The first sentence,

8  Stericycle charges a minimum monthly fee for small

9  quantity generators which do not use their services in

10  a particular month.  Is that wrong?

11      A   That's correct.

12      Q   And tell me how I compare that testimony to

13  the testimony you gave earlier about the tariff and

14  the monthly fee to generators who don't have services

15  collected that month.

16      A   I'm not following your question there.

17      Q   Can you pull out Exhibit 12, which is the

18  tariff, please.

19      A   (Complies.)

20      Q   And does Note 4 not say that Stericycle will

21  charge a minimum $10 charge per month for on-call or

22  less than monthly service?

23      A   It does.

24      Q   And is that distinct than what Mr. Norton

25  wrote?
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1      A   That is what he wrote.  Part of this paragraph

2  that I'm talking about starts down on 15.

3      Q   Okay, I'm sorry, so look at 15.  What about 15

4  do you take issue with?

5      A   Waste Management's treatment facility in

6  Seattle is closer to most facilities generating RMW in

7  Washington than its Stericycle treatment facility in

8  Lewis County, which is used by Stericycle.  And

9  basically stating that less travel time for untreated

10  waste from generator to treatment facility reduces

11  risk of liability.  I think that's purely an opinion.

12      Q   Let's take these one by one, okay?

13      A   Okay.

14      Q   So the first one you just mentioned is the

15  geographic proximity.  So you disagree that Waste

16  Management's treatment facility in Seattle is closer

17  than the Lewis County facility to most of the

18  facilities generating biomedical waste in Washington?

19      A   I wouldn't agree or disagree on that, because

20  I don't think anybody has ever pulled out where the

21  most waste is coming from.  It's an opinion, from my

22  standpoint right now.

23      Q   So you can't say one way or the other that

24  this is true or not true?

25      A   Where the majority of the waste comes from in
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1  the state of Washington?  I can tell you that waste

2  generated in other parts of the state are closer to

3  the Morton facility than they would be in Seattle.

4      Q   It's my understanding of what you just

5  testified is that you have never conducted an

6  analysis, so you don't know whether the majority of

7  the waste is closer to Seattle or to the Lewis County

8  facility; is that correct?

9      A   That's correct.

10      Q   So the next issue that you mentioned was, you

11  took issue with in Mr. Norton's testimony is his

12  statement that, Less travel time for untreated waste

13  from the generator to the treatment facility reduces

14  the risk of liability and the environmental impact of

15  the transportation.  What is wrong about that

16  statement?

17      A   I think it's completely inaccurate.

18      Q   Why is that inaccurate?

19      A   I don't think there has ever been any studies

20  done that showed that as a true statement.

21      Q   And are you aware of any studies that have

22  shown the contrary?

23      A   I know there are studies that are done that

24  show that the majority of accidents happen next to

25  your home.  That would lead you to believe that
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1      Q   By percentage?

2                MR. VAN KIRK:  Objection.  Asked and

3  answered.

4      A   I have not performed a study.

5      Q   I'm sorry, is there anything else in

6  Mr. Norton's testimony with which you take issue?  At

7  this point the only line left is his statement that he

8  has concluded his testimony.  I am assuming that

9  that's it, but please let me know if I am wrong.

10                     (Pause in the proceedings.)

11      A   That's all I can come up with at this time.

12      Q   So before you put the tariff aside, I wanted

13  to ask you one additional question.  On Page 5 of

14  Exhibit 12, which is the beginning of the June 6th,

15  2011 amendment that you filed --

16      A   The fifth page, but Page 4 of the tariff,

17  correct.

18      Q   Right.

19          And the Note 4 there, the minimum of $10 per

20  month fee.  How did Stericycle determine what that

21  number should be, what that dollar charge should be?

22      A   I don't recall all the specifics.  I know that

23  at that point in time, when that number, they came up

24  with it, that there was some internal research done

25  based on the cost of having a customer active in your
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1  database.  They would have taken into account what all

2  is involved in setting up a new customer when coming

3  up with that number.

4      Q   And you said at that point in time.  When was

5  that?

6      A   Early 2000, somewhere in there, I think.  That

7  would be my best guess.

8      Q   This would have been a fee that was submitted

9  under your name because you have already been at

10  Stericycle, correct?

11      A   Correct.

12      Q   Who is the "they" that you referenced when you

13  said "they came up with it"?

14      A   It would have been -- the numbers and the

15  detail on that would have been pulled up by

16  Stericycle, Inc. corporate in Chicago, in the

17  financial group.  It was a long time ago.  I wouldn't

18  be able to give you specifics on who was involved in

19  the conversations.

20      Q   And so the only thing you can recall is that

21  the basis for this fee was an assessment of a

22  per-customer cost for setting up that customer in

23  Stericycle's database; is that correct?

24      A   No, it was also carrying cost for keeping the

25  person active in the database.  It would have probably
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1  included some number associated with -- they have one

2  of our assets in their possession, you know, a

3  container.  When you set up a customer, quite a bit of

4  labor is involved, you know, making sure the contract

5  is signed, getting it entered in the system.

6  Containers have to be delivered to customers.  We

7  deliver welcome packets with packaging posters and

8  that sort of thing.  All of that probably would have

9  gone into the decision-making process.

10      Q   So what does it cost to keep a customer in

11  your database?

12      A   I don't know.

13      Q   How would you figure that out?

14      A   That's a question for somebody other than

15  myself.  You need to talk to the people in accounting.

16      Q   And who would I talk to?

17      A   I'm not sure who you would talk to there.

18  Whoever is in charge of accounting department.

19      Q   And you don't know who that is?

20      A   Our person we talk to, his name is John

21  Suchla.

22      Q   And is John Suchla in Illinois?

23      A   Correct.

24      Q   So he is in the Stericycle, Inc. corporate

25  accounting department?
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1  Management?  Is that incorrect?

2                MR. VAN KIRK:  Objection.  Misstates

3  Mr. Norton's testimony.

4      Q   That's a question, so you can tell me yes or

5  no if I got it wrong.

6                THE WITNESS:  Could you please read the

7  question again.

8               (The requested portion of the

9                transcript was read by the reporter.)

10      A   Yes.

11      Q   Did the fact that Waste Management was

12  offering a Rehrig container have anything to do with

13  Stericycle's offering that container?

14      A   Possibly.

15      Q   What else?

16      A   Page 4, Line 17 to 18.  Basically here he

17  states, I was responsible for working with this

18  customer to set up and monitor this pilot project.

19          I bring that up because obviously I was at the

20  deposition of Jeff where he said that he does not

21  monitor the pilot project.  He said nobody does.  I

22  would say that's not accurate.

23      Q   Any other reason for concluding this is not

24  accurate besides the testimony that you believe you

25  heard from Mr. Norton?
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1      A   No, purely what I heard.

2      Q   Anything else?

3      A   I think that covers it.

4      Q   Thank you.

5                     (Exhibit 17 marked.)

6      Q   You have been handed, Mr. Philpott, what has

7  been marked as Exhibit 17 to your deposition.  Do you

8  recognize this document?

9      A   No.

10                MS. GOLDMAN:  I will represent for the

11  record that this is Exhibit DR #1, which was attached

12  to Stericycle's June 2012 responses to Waste

13  Management's first data requests.

14          Have you ever seen this information before?

15      A   No.

16      Q   None of it?

17      A   No.

18      Q   Do you have any idea who prepared Exhibit

19  DR #1?

20      A   My assumption is that this is information

21  provided at the request of Jared and Steve by

22  accounting, John Suchla, I believe.

23      Q   Again, Mr. Suchla is a Stericycle, Inc.

24  employee in Illinois?

25      A   Correct.
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1      Q   Have you had any conversations with anybody

2  regarding the information that is set forth in

3  Exhibit 17 to your deposition?

4                MR. VAN KIRK:  Other than Steve or I.

5      A   No.

6      Q   Do you have an understanding of what the term

7  "operating profit" means?

8      A   Sure.

9      Q   What does it mean?

10      A   Well, it would be basically what we are left

11  over with after all of the costs of revenue are put

12  into account with the financials.

13      Q   So does that mean you take your revenues and

14  you subtract your costs and you end up with operating

15  profit?

16      A   Right, you would have G & A expenses, your

17  operating costs.  That's correct.

18      Q   Has Stericycle ever sent untreated medical

19  waste from Morton to a landfill?

20      A   Not that I'm aware of.

21      Q   You have never heard anyone say that before?

22      A   No.

23      Q   When did Stericycle start providing service to

24  San Juan Island?

25      A   I don't know.  I think -- I don't know of any
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1      Q   Are you aware of anybody making any cold calls

2  to any customers in San Juan Island?

3      A   Not specifically, no.

4      Q   Did Stericycle ever refuse service to any

5  generator on San Juan Island?

6      A   No.

7      Q   What is the highest level of formal education

8  you have attained?

9      A   I graduated from Washington State University

10  in 1986.

11      Q   And what was your degree?

12      A   A Bachelor degree in social sciences.

13      Q   What is your understanding of the definition

14  of a commercial recyclable?

15      A   I have no understanding of the definition of a

16  commercial recyclable.

17                MS. GOLDMAN:  Okay.  I believe I'm done,

18  but I want to consult with my client, just to make

19  sure I haven't missed anything.  We will take a

20  three-minute break.

21                THE WITNESS:  Okay.

22                     (A brief recess.)

23      Q   Does Stericycle have a customer advisory

24  board?

25      A   I believe they do, yes.
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