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NARRATIVE SUPPORTING SETTLEMENT




I.  Preliminary Matters

1 Pursuant to WAC 480-07-740(2) (a), the Commission Staff (“Staff”) and Puget Sound Energy Company (PSE) (collectively, the “Parties”) present this Narrative Supporting Settlement Agreement (“Narrative”).  The settlement is unanimous: PSE and Staff are the only parties to this docket.  This Narrative relates to the Settlement Agreement (“Agreement”) filed by the Parties in the above dockets.

2 This Narrative summarizes many aspects of the Agreement.  It is not intended to modify any terms of the Agreement.

3 At this time, the Parties do not intend to file supporting documentation in addition to this Narrative, and the pleadings already in the Commission files in this matter.  The Parties are willing to provide additional supporting documents if the Commission deems that necessary or appropriate.

4 The Agreement is the product of settlement discussions between PSE and Staff that took place between July and December, 2004.  Also, to resolve remaining issues between the Parties, there were two days of formal mediation under the auspices of the Commission’s Administrative Law Division.  ALJ Ann Rendahl was the mediator.

II.  Scope of the underlying dispute

5 In 2003, the Staff conducted standard gas pipeline inspections of PSE’s local gas distribution system in parts of King and Pierce Counties.  As a result of Staff’s findings in those inspections, a Complaint was issued by the Commission on June 29, 2004.  The Complaint alleges 80 violations of Commission gas pipeline safety rules.  After discussions and exchanges of information between Staff and PSE, that number has been reduced to 67.
  

6 The violations relate to instances in which PSE allegedly failed to take certain actions within the time intervals set by applicable rules, and that certain of PSE’s steel pipe did not have adequate cathodic protection.  Complaint, ¶¶ 9-17.  The time intervals at issue relate to the time limits required for repair, maintenance, and/or inspections.  Complaint ¶¶ 10-12, 14-15, 17.  The cathodic protection issues relate to steel pipe, including “isolated” steel pipe.
  Complaint ¶ 9, 11, 13.  
7 The Complaint seeks monetary penalties, and it states the Commission should consider whatever improvements or other changes are appropriate.  Complaint, ¶¶ 22, 28, 29.  
8 PSE filed an Answer to the Complaint.  Among other things, PSE admitted certain of the facts alleged in the Complaint, denied certain other facts alleged, and opposed any monetary penalties.  Answer, ¶¶ 12-31 and ¶¶ 35-36.
9 If this case went to hearing, Staff anticipates it would offer evidence that the specific conduct alleged in the Complaint reflected problems that PSE should address on a system-wide basis.  PSE would have had the opportunity to contest that evidence.

III.  Scope of the settlement and its principal aspects

10 The Agreement settles all issues in this docket.  The principal aspects of the settlement are itemized in the following “bullets.”  The programs PSE agrees to implement are discussed in more detail following the bulleted items.  

· PSE has cured each of the violations at issue in the Complaint.  Agreement ¶ 15.
· PSE agrees to implement (or in one case, continue) four programs: SAP Process Improvements Program; Isolated Facilities Program; Critical Bond Program; and the Bare Steel Replacement Program.  These programs are described in detail in Appendices A-C of the Agreement.

· While these programs are being implemented, Staff agrees not to recommend to the Commission monetary penalties for similar violations.  This limitation does not apply if the violation leads to serious bodily harm (i.e., requires in-patient hospitalization), or property damage of $50,000 or more.  Agreement ¶ 22.  Nor does it apply to certain violations that occur after the SAP Process Improvements Program is complete, or to certain violations that occur in a specific geographic area after one of the other programs is complete in that area.  Agreement ¶ 21.
· PSE admits violations and agrees to pay a monetary penalty of $700,000, of which $500,000 is payable by PSE within ten business days after the effective date of this Agreement.  The remaining $200,000 is suspended, unless PSE fails to substantially comply with its obligations contained in the Agreement.  Agreement ¶ 19-20.
· The Agreement resolves all issues in these dockets, and the Agreement is the entire agreement between the parties.  Agreement ¶ 25.  The Parties agree to support the Agreement before the Commission, pursuant to the process the Commission deems appropriate.  Agreement ¶ 28. 
A.
SAP Process Improvements Program (Agreement Appendix A)

11 PSE uses SAP software program for its financial accounting, as well as for aspects of its pipeline safety program.  SAP is the world's largest provider of enterprise resource software and is used by large companies and government agencies worldwide.  As described in the Agreement, Appendix A, the SAP Process Improvements will “enhance [PSE’s] ability to identify potential missed inspection intervals before they happen.”  

12 A purpose of these software improvements is to permit PSE to better identify the inspection/remediation intervals required by rules, and to provide enhanced notice and monitoring of these intervals, to assure they are met.  

13 The changes to the SAP software are significant, involving 3600 hours of labor.  The improvements will be complete before October 1, 2005.

B.
Isolated Facilities Program and the Critical Bond Program (Agreement Appendix B)

14 These two programs are related, at least to the extent each of them is designed in part to identify and provide for remediation of facilities that lack corrosion protection as required by Commission rule.  We described the nature of an isolated facility in footnote 2.  

15 These programs are designed to systematically identify and locate gaps in PSE’s corrosion protection systems, to better enable PSE to efficiently inspect, remediate if necessary, and to monitor these facilities for compliance with Commission pipeline safety rules.  In addition, these programs will provide better documentation of where the facilities are located, and the progress for inspecting and assuring compliance. 

16 The Isolated Facilities Program will be completed no later than July 1, 2009.  The Critical Bond Program is already in operation, and it will be completed by December 31, 2007.

C.
Bare Steel Replacement Program

17 PSE has a significant amount of bare, non-cathodically protected steel pipe in its system.  Staff’s discussions with PSE on this issue predate the Complaint by over two years, with both parties having identified a variety of potential ways to address the matter.  Staff believes that repairs on these bare steel pipes have not historically been cathodically protected or monitored in accordance with Commission rules.  Given the situation as it exists today, it does not make sense for PSE to locate these repaired facilities and apply cathodic protection.  Instead, given the situation as it exists today, PSE should replace this pipe.  

18 The Bare Steel Replacement Program is PSE’s commitment to systematically locate and replace this pipe.  This is a significant undertaking.  As Agreement Appendix C indicates, the Bare Steel Replacement Program has a schedule, with intermediate targets, and a completion date of 2014.

IV.  Statement why the proposed settlement is in the
Parties’ interest and the public interest

A.
Statement by Staff
19 Staff believes overall the Agreement is fair and just, when the Agreement is viewed as a whole.  

20 First, Staff believes the issues raised in the Complaint are not limited to the specific violations alleged.  The programs PSE agrees to implement reflect a bona fide effort to address problems company-wide that Staff has found on a more limited geographic basis in its investigations.  These programs, if implemented and completed, will substantially enhance the safety of PSE’s system and improve the Company’s overall pipeline safety efforts.

21 Second, the remedies include a substantial penalty, with a defined consequence if PSE fails to substantially comply with the Agreement.  The remedies also include a general forbearance, subject to exceptions, on Staff recommending further penalties for the same types of violations, while the programs (other than the SAP Process Improvements Program) are being implemented.  For the SAP Process Improvements Program, the forbearance is for violations of timing requirements to be addressed by that program, that occur prior to those process improvements being implemented.  Agreement ¶ 21.  

22 The purpose of this forbearance is to give PSE assurance it can implement the programs, and not fear that each instance of non-compliance in the meantime will be penalized.  

23 On the other hand, Staff will still perform its investigations and cite violations; PSE must remediate as required.  Agreement ¶ 21.  This will assure that any non-compliance that is discovered by Staff will be remediated.  And, if a violation leads to loss of life or serious injury, or property damage of $50,000 or more, the forbearance does not apply.  Agreement, ¶ 22.    
24 Accordingly, when viewed as a complete package, Staff believes the Agreement represents a proper resolution of the Complaint.

B. Statement by PSE

25 PSE believes that overall the Agreement is fair and just, when the Agreement is viewed as a whole.   
26 PSE appreciates the Commission's important responsibilities in auditing and enforcing pipeline safety with respect to the companies it regulates.  PSE is committed to continue its efforts to construct and maintain a natural gas system that is safe and meets high standards of excellence.  The Company believes that its system is safe.  Nevertheless, PSE is constantly looking for ways to improve and enhance pipeline safety.  
27 Regarding the incidents alleged in the Complaint, several of the incidents alleged in the Complaint had been found through PSE's own internal review program and were voluntarily shared with Staff during the audit.  PSE acted promptly to correct all of the alleged violations.  The violations alleged in the Complaint do not represent knowing or intentional conduct by PSE that was gross or malicious.  The incidents do not reflect repeated violations with respect to particular sites where prior violations have been found.    
28 In addition to the monetary penalty, PSE has agreed to implement significant programs that have an incremental cost to PSE far in excess of the monetary payment PSE has agreed to pay as part of this Settlement Agreement.  The programs PSE is implementing are multi-year programs, some of which PSE had proposed before the completion of the audits in these dockets (e.g., the Bare Steel Replacement Program).  PSE has made a significant commitment to improve the monitoring of its gas pipeline system and the safety of the system through the implementation of these programs.  
29 Staff's agreement not to seek monetary penalties for violations that occur in a specific area before PSE implements programs in that area is reasonable and is an important component of this Settlement Agreement, from PSE's perspective.  In the past, including in the Complaint in this docket, Staff has cited PSE for violations that PSE believes would have been found through PSE's own ongoing, multi-year review programs, which were instituted with the approval of Staff.  The terms of this Settlement Agreement allow PSE to implement programs that are expected to correct system-wide problems identified by this audit, without facing further penalties while the programs are being implemented.  Although Staff will not seek penalties for violations found, PSE will take whatever remedial action is required by applicable orders or rules if such violations are found by PSE or Staff prior to implementation of the programs identified in the Settlement Agreement.  
V. Summary of legal points that bear 

on the proposed settlement

30 The Parties do not believe there is anything significant to discuss under this topic listed in WAC 480-07-740(2) (a).

VI.
Conclusions

31 The Parties respectfully request the Commission approve the Settlement Agreement between PSE and Commission Staff in this docket.

DATED this 19th day of January, 2005.

ROB McKENNA
Attorney General

______________________________

DONALD T. TROTTER 

Senior Counsel 

Counsel for Washington Utilities and

Transportation Commission Staff

PERKINS COIE LLP
____________________________

SHEREE STROM CARSON

Attorney at Law

Counsel for Puget Sound Energy Co.

�  Part of this change in number of violations relates to Complaint ¶ 16, alleging PSE had failed to calibrate 12 instruments.  Staff later learned PSE had taken these instruments out of service at the time of the inspection.  In addition, one of the leaks alleged in Complaint ¶ 11 had been double-counted.  These changes are explained in the Agreement at ¶ 18.


� Isolated steel pipe, also known as “isolated facilities” are short sections of steel pipe that require cathodic protection, and cathodically protected steel pipe that is inserted in a casing.  An example of isolated steel pipe is a short section of steel pipe at the end of a plastic service line near the meter.  Such steel pipe is “isolated” from other steel pipe.  Accordingly, this sort of pipe may not be connected to the cathodic protection system of the steel gas main, for example.
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