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PROCEEDINGS: This proceeding concerns a joint application by PacifiCorp and Scottish Power PLC that asks the Commission to disclaim jurisdiction over, or assert jurisdiction and approve, a proposed acquisition of PacifiCorp by Scottish Power PLC, and to confirm PacifiCorp’s compliance with RCW 80.08.040 with respect to PacifiCorp’s proposed issuance of common stock in connection with the acquisition.  Administrative Law Judges Karen Caillé and Dennis J. Moss conducted a prehearing conference at the Washington Utilities and Transportation Commission offices in Olympia, Washington on February 8, 1999.  Among other things, a schedule was established to receive by February 25, 1999, legal memoranda on the jurisdictional question, and statements of issues parties believe should be reviewed in connection with the proposed transaction.  Applicants were given until March 5, 1999, to file any reply memorandum.

PARTIES: James M. Van Nostrand, attorney, Perkins Coie LLP, Bellevue, Washington, represents Scottish Power PLC.  George M. Galloway, attorney, Stoel Rives LLP, Portland, Oregon, represents PacifiCorp.  Robert Cedarbaum, Assistant Attorney General, Olympia, Washington represents Commission Staff (Staff).  Simon ffitch, Assistant Attorney General, Seattle, Washington, represents Public Counsel.   Melinda J. Horgan, attorney, Duncan, Weinberg, Genzer & Pembroke, P.C., Portland, Oregon, represents Industrial Customers of Northwest Utilities (ICNU).  Danielle Dixon, Seattle, Washington, represents Northwest Energy Coalition (NWEC).  Jim Tusler, Seattle, Washington, represents Washington State Labor Council, AFL-CIO (WSLC/AFL-CIO).  Elizabeth Ford, attorney, Schwerin Campbell Barnard, LLP, Seattle, Washington, represents International Union of Operating Engineers, Local 612.   William D. Miller, Jr., Business Manager, International Brotherhood of Electrical 

Workers (IBEW) Local 125, represents his organization pro se via a petition to intervene, but did not appear at the prehearing conference.  Thomas D. Dukich, Manager, Rates and Tariff Administration, Avista Corporation, Spokane, Washington, represents his company pro se.

JURISDICTIONAL ISSUE:    PacifiCorp and Scottish Power PLC (Applicants) submitted at the prehearing conference their Joint Applicant’s Legal Memorandum On Jurisdictional Issues.  Applicants contend “there is a basis” upon which the Commission could determine it lacks jurisdiction.  Staff filed a legal memorandum on February 25, 1999, and argues the “Commission does not have jurisdiction over the . . . transaction.”

Public Counsel, ICNU, and IUOE filed responses on February 25, 1999.  These parties all argue the Commission has jurisdiction and should assert its authority to review the Applicants’ proposed transaction.

NWEC, IBEW, and WSLC/AFL-CIO all filed statements on or before February 25, 1999, to outline issues they assert the Commission should consider in a review of the Applicants’ proposed transaction.  These intervenors either expressly or impliedly support a conclusion that the Commission has, and should assert, jurisdiction.

Applicants filed a reply memorandum on March 8, 1999, one day out of time.  The Commission finds good cause to excuse Applicants’ late filing.

COMMISSION: The Commission concludes it has jurisdiction to review and approve, with or without conditions, or to disapprove, the proposed transaction.

MEMORANDUM
The Commission afforded the parties an early opportunity to brief fully the threshold issue of whether the Commission has jurisdiction over the parties and subject matter described by PacifiCorp and Scottish Power PLC in their Joint Application, filed December 31, 1998.  Applicants and Staff assert that the Commission lacks jurisdiction.  Public Counsel, ICNU, and IUOE argue the Commission has jurisdiction.  Other intervenors elected not to brief the jurisdictional issue.

The Commission concludes it has jurisdiction to review and approve, with or without conditions, or to disapprove, the proposed transaction.  Our analysis follows below.

Essential Facts.  Our analysis considers PacifiCorp and Scottish Power’s Joint Application, filed December 31, 1998.  The Joint Application relates that the companies “entered into an Agreement and Plan of Merger” (Agreement) as of December 6, 1998, under which Scottish Power will acquire indirect (i.e., through wholly owned subsidiary business organizations) ownership and control of all PacifiCorp voting capital stock.  The form of the transaction is an exchange of stock.  Article II of the Agreement describes in detail the conversion of the shares of stock.  PacifiCorp’s outstanding common shares are to be converted into the right to receive, at the option of the holders, either newly issued ordinary shares of Scottish Power or newly issued ordinary shares of Scottish Power represented by American Depository Shares of Scottish Power and evidenced by American Depository Receipts.  Article II describes a cash payment mechanism whereby Scottish Power will redeem fractional shares of PacifiCorp stock.

PacifiCorp will be a wholly, albeit indirectly, owned subsidiary of Scottish Power upon the transaction’s close.  Before allowance for any buyback, Scottish Power’s shareholders will own 64% of the combined companies and PacifiCorp’s former shareholders will own the balance.  PacifiCorp’s premerger Board of Directors and Executive Officers will be replaced by a new Board and new executive officers whose members, but for one, presently sit on Scottish Power’s Board and are among Scottish Power’s current Executive Officers.  Thus, the legal and practical results of the proposed transaction include transferring to Scottish Power ownership and control of PacifiCorp’s voting capital stock and PacifiCorp’s facilities and properties, including those facilities and properties necessary and useful to PacifiCorp’s performance of its duties as a public utility that operates in Washington State subject to the Commission’s jurisdiction under Title 80 RCW. 

Governing Statutes.  The Washington Legislature delegates broad authority to the Commission to regulate public utilities, including electric companies.  RCW 80.01.040 establishes the Commission’s general powers and duties, in relevant part, as follows:

The utilities and transportation commission shall:

(1) Exercise all the powers and perform all the duties prescribed therefor by this Title[.]

(3) Regulate in the public interest, as provided by the public service laws, the rates, services, facilities, and practices of all persons engaging within this state in the business of supplying any utility service or commodity to the public for compensation, and related activities; including, but not limited to, electrical companies[.]

(4) Make such rules and regulations as may be necessary to carry out its powers and duties.
Among the public service laws are statutes that prohibit transfers of property unless approved in advance by the Commission.  Chapter 80.12 RCW provides with respect to transfers of property:

80.12.020.  Order required to sell, merge, etc.

No public ser​vice company shall sell, lease, assign or otherwise dispose of the whole or any part of its franchis​es, properties or facilities what​soever, which are necessary or useful in the performance of its duties to the public, and no public service company shall by any means whatsoever, directly or indirectly, merge or consolidate any of its franchises, properties or facilities with any other public service company, without having secured from the commission an order autho​rizing it so to do[.]
RCW 80.12.030 says any such sale or other disposition made without the Commission’s authorization is void.

80.12.040.  Authority required to acquire property or securities of utility
No public service company shall, directly or indirectly, purchase, acquire, or become the owner of any of the franchises, properties, facilities, capital stocks or bonds of any other public service company unless authorized so to do by the commission. *** Any contract by any public service company for the purchase, acquisition, assignment or transfer to it of any of the stocks or other securities of any other public service company, directly or indirectly, without the approval of the commission shall be void and of no effect.
“Public Service Company” is defined by RCW 80.12.010 to mean:

every company now or hereafter engaged in business in this state as a public utility and subject to regulation as to rates and service by the utilities and transportation commission under the provisions of [Title 80]. 
Arguments Opposing Jurisdiction.  Applicants’ and Staff’s initial memoranda focus their arguments on Chapter RCW 80.12 RCW.  These parties recognize three distinct, potential bases on which the Commission’s jurisdiction might rest, summarized by Staff, as follows:

1. Sale, Lease, Assignment or Disposition by a public service company of its franchises, properties or facilities which are necessary or useful to the performance of the company’s duties to the public.  RCW 80.12.020.

2. Merger or Consolidation by a public service company of its franchises or facilities with any other public service company.  RCW 80.12.020.

3. Purchase or acquisition by any public service company of the franchises, properties, facilities, capital stocks, or bonds of any other public service company.  RCW 80.12.040.

Staff Memorandum at 3.  Dismissing the second and third possibilities, Staff simply asserts “Scottish Power is not a public service company.”

Applicants are not quite so quick as Staff to dismiss the second and third potential bases for jurisdiction.  Applicants’ arguments in connection with the second clause in RCW 80.12.020 and RCW 80.12.040 relate carefully that “[p]rior to the transaction, Scottish Power is not a public service company.”  Applicants’ memorandum at 1 (emphasis added); see also id. at 3, 4, and 5; Applicants’ Reply Memorandum at 4, 5, 7, 9, and 11.  Tacitly, at least, Applicants recognize Scottish Power’s status changes at least simultaneously with consummation of the proposed transaction.  Applicants argue, however, that: “[e]ven if Scottish Power were to become a public service company after the transaction, this would not cause it to be a public service company for purposes of the Application.”  Applicants’ Memorandum at 4.
  Arguing that Scottish Power is not a public service company under RCW 80.12.010 before, or “at the time of the transaction,” Scottish Power disputes the second and third potential bases for Commission jurisdiction under Chapter 80.12 RCW.

Focusing on the first clause in RCW 80.12.020, Staff gives five reasons in support of its position that the Commission lacks jurisdiction:

1.  The acquisition occurs through actions by PacifiCorp’s shareholders and not acts by PacifiCorp as a corporate entity.

2.  Staff’s interpretation of RCW 80.12.020 is consistent with prior Commission practice.

3.  The Commission’s general jurisdiction to regulate utility companies in the public interest under RCW 80.01.040 is limited by “specific grants of authority” under Chapter 80.12 RCW.

4.  Precedent construing similar language under other states’ public utility statutes supports the position that the transaction is not a disposition of property subject to Commission jurisdiction under RCW 80.12.020.

5.  Federal precedent construing similar statutory language as conferring jurisdiction under the Federal Power Act “is only instructive” and “not binding.”

Applicants’ arguments fall within Staff’s second, fourth, and fifth points.

Staff and Applicants both focus on the form rather than the substance of the proposed transaction.  Staff, particularly, urges us to read narrowly the relevant statutes.  Staff would have us conclude there is no basis on which our jurisdiction might arguably rest under Title 80 RCW.  Applicants are somewhat more equivocal, stating that “there is a basis for the Commission to determine under the applicable statutes and case law that it has no jurisdiction over the proposed transaction.”  Applicants’ Memorandum at 2, 12.

Responses to Applicants and Staff (Arguments supporting jurisdiction).  Public Counsel argues that the Legislature’s express delegation of authority to the Commission under RCW 80.01.040 “to ‘regulate in the public interest’ [gives] the Commission an important interpretive tool” in understanding what RCW 80.12.020 requires.  Public Counsel Memorandum at 10.  This policy articulated by the Legislature in RCW 80.01.040 “supports a broad interpretation” of RCW 80.12.020, according to Public Counsel; “a rule of strict interpretation in this context is counter-intuitive and would subvert the purposes underlying the Commission’s delegated powers.”  Id.  Public Counsel concludes:

Reading RCW 80.12.020 to allow Commission jurisdiction over certain transactions while precluding jurisdiction over other transactions with similar or identical effects on the public interest, would be directly contradictory to expressed legislative policy.

Id. at 11.

ICNU, too, argues that the Commission’s general jurisdiction--“the broad legislative delegation” under RCW 80.01.040--establishes fundamentally the Commission’s “powers and duties” which must be exercised in this case.  ICNU Memorandum at 3.  ICNU argues “if the proposed transaction may jeopardize or impact the public interest, this statute empowers the Commission to assert its jurisdiction.”  Id.
ICNU says the provisions of Chapter 80.12 RCW “are also relevant,” and  argues that the proposed transaction falls within both clauses (relating to sale/lease/disposition and merger/consolidation, respectively) of RCW 80.12.020.  ICNU says Commission approval under the first clause of RCW 80.12.020 is required because “[i]t would not be logical to require Commission approval for the sale of a substation, but not require approval for a sale of the entire company.”  Id. at 4.    In addition, ICNU argues that because Scottish Power “hereafter” will engage in the public utility business in Washington State, the company fits the definition of public service company in RCW 80.12.010.  Thus, ICNU concludes, the proposed transaction requires Commission approval under the second clause of RCW 80.12.020.

IUOE argues in like vein:

[I]t is clear that the legislature intended for the Commission to occupy the field in transactions involving public service companies.  The legislature provided for Commission jurisdiction over sales, mergers and acquisitions by public service companies because it recognized that the public interest must be protected by a government watchdog when public service companies change hands.  It is unlikely that the legislature intended to create a loophole for this type of transfer--the complete ownership and control of a public service company changing hands--to escape the scrutiny of the Commission.

IUOE Memorandum at 7.  In addition, IUOE asserts that the contemplated transaction--“a complete transfer of ownership to Scottish Power”--necessarily includes those parts of PacifiCorp “necessary or useful in the performance of the company’s duties to the public.”  This, IUOE submits, brings the transaction squarely under RCW 80.12.020. 

Public Counsel, ICNU, and IUOE find little Commission practice or precedent instructive to the jurisdictional question here.  Like Applicants and Staff, they find no authority squarely on point.  Public Counsel, ICNU, and IUOE dispute, however, Applicants’ and Staff’s arguments that disavowal of jurisdiction here would be consistent with prior practice of the Commission.  Public Counsel and ICNU also dispute Staff’s analysis and would distinguish from the instant case an early Attorney General Opinion letter regarding the Commission’s jurisdiction under the predecessor statute to RCW 80.12.020.

Public Counsel argues that although there is no Washington precedent interpreting RCW 80.12.020, the Federal Energy Regulatory Commission’s interpretation of the similarly worded Section 203(a), Federal Power Act, “provides valuable guidance.”  Public Counsel Memorandum at 5.   Public Counsel disputes Applicants’ analysis of Section 203(a) and argues that we should find FERC’s cases strongly persuasive.

These parties urge us to focus on the substance of the proposed transaction--a fundamental change in control over PacifiCorp’s assets and operations.  These parties ask us to read the relevant statutes broadly and to harmonize the various provisions, giving effect to the overall statutory scheme. 

Commission’s Analysis.  The Commission’s jurisdiction resides generally in the Legislature’s delegation of power under RCW 80.01.040.  Subsection (3) of that statute provides:

The utilities and transportation commission shall:

(2) [R]egulate in the public interest, as provided by the public service laws, the rates, services, facilities, and practices of all persons engaging within this state in the business of supplying any utility service or commodity to the public for compensation, and related activities; including, but not limited to, electrical companies[.]
RCW 80.01.040 expresses the Legislature’s intent that the Commission should exercise broad authority to regulate the practices of public utilities, including electric companies.  Tanner Electric Corp. v. Puget Sound Power & Light, 128 Wn.2d 656, 666, 911 P.2d 1301 (1996).  Indeed, as the Supreme Court observes, the Commission “is charged with administering pervasive regulatory schemes that affect almost every phase of activity of the businesses under its authority.”  Id. at 682.

Chapter 80.12 RCW neither conflicts with nor limits the Commission’s jurisdiction as delegated in RCW 80.01.040.  Thus, we reject Staff’s argument that we must ignore RCW 80.01.040 because “specific grants of authority control over the broad power contained in RCW 80.01.040(3).”  Staff Memorandum at 5.  That principle is not relevant here.  Chapter 80.12 RCW simply is one of the “public service laws” by which the Commission “regulate[s] in the public interest.”  

Chapter 80.12 RCW is a set of prohibitions and penalties binding on public service companies.  Specifically, the chapter prohibits certain transactions by public service companies without the Commission’s authorization, and provides that failure to secure that authorization voids the transaction.  Again, there is no conflict between RCW 80.01.040 and RCW 80.12.020.  Rather, the two provisions must be read harmoniously together considering and giving full effect to the Legislature’s purpose.  King County v. Central Puget Sound Growth Management Hearings Board, 911 Wn.App. 1, 16, __ P.2d __ (Division One, 1998) citing State ex rel. Royal v. Board of Yakima County Comm’rs, 123 Wn.2d 451, 459, 819 P.2d 56 (1994).  Indeed, we are mindful that when we apply these statutes the legislative purpose they express is paramount.  Dumas v. Gagner, No. 66563-0 (Slip Op., February 4, 1999); Wichert v. Cardwell, 117 Wn.2d 148, 151, 812 P.2d 858 (1991).    We perceive the legislative purpose in this connection to be that the Commission should carry out its mission to protect the public interest whenever the control of a plainly jurisdictional public utility changes through a corporate transaction for the transfer of the whole or a controlling interest in the company.

Central to our determination of the jurisdictional issue is the expansive language the Legislature chose for the first clause of RCW 80.12.020:

No public ser​vice company shall sell, lease, assign or otherwise dispose of the whole or any part of its franchis​es, properties or facilities what​soever, which are necessary or useful in the performance of its duties to the public[.]
We consider the ordinary meaning of these terms and see at once that the statute encompasses transfers of title (i.e., sales), transfers of rights to possess (i.e., leases), 

and transfers of any designated right or set of rights (i.e., assignments) parties may wish to carve out.  Most significantly, we consider the phrase “dispose of” and find it defined to mean, among other things, “to exercise finally, in any manner, one’s power of control over; to pass into the control of someone else.”  Black’s Law Dictionary 471 (6th ed. 1990).
  The second part of the clause uses equally broad language, bringing within the sweep of RCW 80.12.020 transfers of rights or control over all, or any part of, a public service company’s “franchises, properties[,] or facilities whatsoever,” qualified only by the requirement that they be “necessary or useful” to the company’s public duties as a utility.  Thus, the statute requires Commission approval not just for some narrow class of transactions, but for any transfer of rights or control over anything necessary or useful to a public service company’s utility operations.

Our reading of RCW 80.12.020, as applied to the facts pertinent here, gives effect to both the broad purposes set forth in RCW 80.01.040 and the specific purpose of RCW 80.12.020.  Public service companies provide essential services to our citizens:  electricity, natural gas, water, and telephone service.  That is why their “rates, services, facilities, and practices” must be regulated in “the public interest.”  RCW 80.01.040 (3).  That public interest is at stake when a public service company disposes of part or all of itself (if the part or whole being disposed of is necessary or useful in the performance of the company’s duties).  The specific purpose of RCW 80.12.020 is to ensure that the public interest is protected, by requiring the Commission’s approval of the transaction that achieves the disposition.

In contrast, the interpretation urged by Applicants and Staff is inconsistent with both the terms and meaning of RCW 80.01.040 and RCW 80.12.020.  We do not believe that the Legislature meant under RCW 80.12.020 to allow companies to avoid scrutiny of transfers of control over their jurisdictional enterprises by the simple expedient of using stock rather than cash as consideration.  Such a rigid and mechanistic reading of the statute, as Public Counsel observes, “is counter-intuitive in this context and would subvert the purposes underlying the Commission’s delegated powers.”  Public Counsel Memorandum at 10.  Considering the fundamental requirement that the Commission regulate in the public interest--that is, protect the public from harm–it is inconceivable that the Legislature meant to include within the Commission’s jurisdiction scrutiny of the complete transfer of control over the operations of a jurisdictional electric company achieved by means of an asset sale, yet exclude a functionally identical transfer of control achieved by means of an exchange of stock.  Similarly, it is grossly illogical to accept, as must be accepted on the one hand, that PacifiCorp’s sale of an operating gas-fired turbine for cash is a jurisdictional disposition under RCW 80.12.020, yet, on the other hand, a proposed disposition of the entire company is not jurisdictional.

We are unpersuaded by Staff’s argument that the transaction falls within the rationale of a 1949 Attorney General’s opinion concerning the sale of shares in a closely held telephone company.  The critically salient fact related by the Attorney General is that, in the case as to which he opined, “the sales involve only acts by stockholders disposing of their interest in the public service corporation, and do not involve any action by the public service company[.]”  In sharp contrast here, the critical acts upon which the present transaction depends are those of the respective Boards of Directors of PacifiCorp and Scottish Power who conceived this transaction, negotiated its terms, reduced those terms to writing, and put the whole matter before their respective shareholders for majority approval with a recommendation for that approval.

We also are unpersuaded by Staff’s argument that its interpretation of RCW 80.12.020 “is consistent with prior Commission practice.”
  Staff first cites to a 1955 Order Granting Application in a case involving Pacific Power & Light Company.  The company filed under the then-extant version of Chapter 80.08 RCW  for authority to issue certain stock as part of an exchange-of-stock transaction, and to assume certain debt obligations of the company it proposed to acquire via the exchange.
   In effect, Pacific Power & Light acquired, through a merger, a Wyoming public service company which ceased to exist after the transaction.  Questions of jurisdiction were not raised in the application, but if they had been raised, the relevant question would have been whether the Wyoming company qualified as a public service company within the meaning of the second clause of RCW 80.12.020 (relating to merger/consolidation).  The Order’s only recital in this connection is dicta in the introductory paragraph that “[s]ince Western is not a public service company as defined by RCW 80.12.010, the proposed merger, as such, does not require the approval of this Commission.”  This transaction was not even arguably a “disposition” of assets by a Washington public service company under the first clause of RCW 80.12.020.

Staff says its “interpretation [of RCW 80.12.020] also is consistent with more recent history.”  Staff cites the Commission-approved 1988 merger of PacifiCorp (Maine) d/b/a Pacific Power and Light, and Utah Power & Light into a new corporation, PacifiCorp (Oregon); and the 1994 Commission-approved, but never consummated, merger of The Washington Water Power Company, Sierra Pacific Resources, and Sierra Pacific Power Company into a new corporation, Resources West Energy Corporation.  No one disputed the Commission’s jurisdiction in either case.  

Applicants would have us “distinguish” the Commission’s exercise of jurisdiction in these two cases from the present case because they both “involved the consolidation of two neighboring operating utilities.”  Insofar as our jurisdiction and our obligations under Chapter 80.12 RCW are concerned, there simply is nothing that turns on the fact that a proposed transfer of property does or does not involve “neighboring operating utilities.”

What we do find instructive in these cases is that, as in the present case, only one company in each of these earlier transactions was “now” a “public service company” under RCW 80.12.010 going into the contemplated transaction, and the transfer of property contemplated in each transaction was to be effected by an exchange of stock.  Insofar as the earlier cases inform our interpretation of Chapter 80.12 RCW, the significant point is that in each case the Commission concludes “[t]he Washington Utilities and Transportation Commission has jurisdiction over the subject matter of this proceeding and the parties thereto.”  In the Matter of the Application of The Washington Water Power Company, a Washington Corporation; Sierra Pacific Power Company, Sierra Pacific Resources, and Resources West Energy Corporation, Nevada Corporations, To Merge Into Resources West Energy Corporation, Docket No. UE-941053, Seventh Supplemental Order Approving Merger (September 1995) at 9; In the Matter of he Application of PacifiCorp (Maine) To Merge with PC/UP&L Merging Corp. (PacifiCorp Oregon), and To Issue Such Securities and Assume Such Obligations As May Be Necessary To Effect A Merger With Utah Power & Light Company, Docket No. U-87-1338-AT, Second Supplemental Order Approving Merger With Requirements (July 1988) at 15.

Prior Commission practice, then, to the extent reflected in these Orders, is consistent with our decision here, not with the position urged by Staff.  These earlier cases treat exchanges of stock that transfer ownership and control over PacifiCorp (Maine) and The Washington Water Power Company to new corporations not previously “public service companies” as dispositions subject to the requirements of Chapter 80.12 RCW.  Our prior practice, then, is consistent with a broad, inclusive reading of Chapter 80.12 RCW to require our review of the proposed transaction to ensure the public interest is protected as fundamental control of a major electric utility changes hands.

We review next the statutes and cases from various states cited by Applicants and Staff, and also the Federal Energy Regulatory Commission (FERC) analyses of Federal Power Act Section 203(a) which Applicants, Staff, and Public 

Counsel cite.  None of this, of course, controls our analysis.  The state cases are only marginally pertinent, if at all, and they are not precedent on which we might rely to construe our statutes.  We review these briefly below.  Nor, of course, are other states’ statutes “precedent,” in any sense of the word.  Contra Staff Memorandum at 6-7.  We do, however, find instructive FERC’s decisions construing a similar federal statute, and this matter we discuss at greater length, though we acknowledge again that these decisions are illustrative, not dispositive.  Bravo v. Dolsen Companies, 125 Wn.2d 745, 755, 888 P.2d 147 (1995); Inland Empire Distribution Systems, Inc. v. Utilities and Transportation Commission, 112 Wn.2d 278, 283, 770 P.2d 624 (1989).

Applicants first relate the Indiana Supreme Court’s determination that the Indiana Commission lacked jurisdiction over a corporate reorganization effected by “a statutory exchange of stock whereby [Public Service Company of Indiana] would emerge as a subsidiary of a new corporation.”  Applicant’s Memorandum at 7 (quoting Office of Utility Consumer Counselor v. Public Service Company of Indiana, Inc., 608 N.E.2d 1362 (1993)).  We find the Indiana statute at issue too different from our own to inform our decision.  In particular, we note that the Indiana statute does not use the encompassing “otherwise dispose of” language found in RCW 80.12.020.  Moreover, the Supreme Court said it could not consider the statute in the context of a broad delegation of power to “effectuate the statutory regulatory scheme” because it found the statute at issue to be unambiguous, specific, and not subject to judicial interpretation.

In the Texas Public Utility Commission case cited by Applicants--a Commission order adopting a hearing examiner’s report--two statutes that concern reporting requirements, another statute governing sales, assignments, or leases of certificates of public convenience and necessity, and a third statute that establishes the Texas Commission’s general authority are analyzed.  The statutes considered are materially different in their terms and their requirements from those at issue here.  The Texas PUC’s general powers are delegated under a statutory scheme completely different from RCW 80.01.040.  Again, we do not find this case useful to our analysis.

Applicants refer us to statutes from California, Pennsylvania, West Virginia, New Jersey, Louisiana, Nevada, North Carolina, and New York.  Applicants say with respect to these statutes only that:

In those states where jurisdiction was asserted over a stock transfer between a public service company and an entity that is not a public service company, the applicable statutes include specific language providing for utility commission jurisdiction over a transfer of a controlling stock interest in a public utility.

Applicants’ Memorandum at 9.  Staff says it is “instructive” that:

Applicants . . . cite precedent from several other states in which jurisdiction over a stock transaction is spelled out clearly by specific statutory language governing the transfer of a majority stock interest in a public utility by an entity which is not a public utility.

Staff Memorandum at 6-7.  Staff says Applicants’ list “should be supplemented by reference to “amendments passed in Illinois in 1997" and “Oregon’s governing statute.”

Neither Applicants nor Staff tell us exactly what it is they wish us to infer from these statute recitals.  Possibly, these parties wish us to look at the alleged “specific statutory language” from other states and draw the negative inference that since RCW 80.12.020 does not include such definite or specific language as “transfer of a controlling stock interest” or “transfer of a majority stock interest,” such transactions are beyond the reach of our authority.
  We do not believe the principles of logic permit this reasoning.  Broad language such as “otherwise dispose” includes, not excludes, specific means of “disposal,” such as stock transfers.

We agree with Public Counsel that in the absence of Washington State judicial precedent, the FERC’s interpretation of Federal Power Act Section 203 (a), 16 U.S.C. § 824b(a) “provides valuable guidance” to the meaning of RCW 80.12.020.  Our consideration of the Federal Power Act provision also is important because Applicants acknowledge that their transaction is subject to FERC’s review under Section 203(a).

The language in Section 203(a), in fact, is quite similar to RCW 80.12.020.  The federal statute says, in pertinent part:

No public utility shall sell, lease, or otherwise dispose of the whole of its facilities subject to the jurisdiction of the Commission, or any part thereof of a value in excess of $50,000 . . . without first having secured an order of the Commission authorizing it to do so[.] ***After notice and an opportunity for hearing, if the Commission finds that the proposed disposition, consolidation, acquisition, or control will be consistent with the public interest, it shall approve the same.

In Central Vermont Public Service Corporation, 39 FERC ¶61,295, 84 P.U.R. 4th 213, 1987 FERC LEXIS 1842 (1987), FERC concludes that a transfer of ownership and control from existing shareholders in a public utility company to a newly created holding company effectuated by converting the shareholders’ public utility company shares into holding company shares “constitutes a disposition of jurisdictional facilities requiring prior [FERC] approval under section 203.”  The Order goes on to say:

After the reorganization the jurisdictional facilities of the public utility will be controlled through the parent’s ownership of the utility’s common stock by virtue of the parent’s ability to name Central Vermont’s board of directors.  Although the current stockholders of the public utility will own stock in the holding company after the reorganization is completed, they will no longer have a proprietary interest in, or direct control over, the jurisdictional facilities.  The substance of the transaction, therefore, is a “disposition” of facilities via the transfer of all direct control.  This analysis is consistent with our prior determinations to focus on the substance rather than the form of corporate transactions and relationships when making jurisdictional determinations. [citations omitted].

FERC consistently has held that it has jurisdiction under Federal Power Act Section 203(a) over transactions in which corporate ownership and control over a jurisdictional utility is transferred by an exchange of stock similar, or identical in material respects, to the proposed transaction between PacifiCorp and Scottish Power.  Central Hudson Gas & Electric Corporation, 84 FERC ¶62,010, 1998 FERC LEXIS 1303 (1998); Consolidated Edison Company of New York, Inc., 81 FERC ¶62,070, 1997 FERC LEXIS 2231 (1997); Tucson Electric Power Company, 80 FERC ¶62,275, 1997 FERC LEXIS 2013 (1997).

We find Applicants’ effort to distinguish the language in Federal Power Act Section 203(a) from the language in RCW 80.12.020 unpersuasive.  Applicants’ Memorandum at 9-10; Applicants’ Reply Memorandum at 8-9.  Applicants dwell on the addition of the word “control” in the concluding clause of Section 203(a).  This focus is misplaced.  What gives the FERC jurisdiction is not the concluding clause of Section 203(a) but the beginning clause: a public utility cannot “sell, lease, or otherwise dispose” without FERC approval.  This clause is almost identical to the comparable clause in RCW 80.12.020 (i.e., “No public service company shall sell, lease, assign or otherwise dispose[.]”).  The concluding clause of Section 203(a) provides the criteria by which FERC approves or disapproves the transaction.  FERC must approve the transaction if it finds that the “proposed disposition, consolidation, acquisition, or control will be consistent with the public interest.”  The word “control,” stated in the alternative, 

describes a result that must be found to be in the public interest; it does not confer jurisdiction.

Staff appears ambivalent on this point.  On the one hand, Staff acknowledges “FERC’s interpretation of Section 203 focused on the ‘disposition of facilities’ language” and that RCW 80.12.020 “does contain similar language.”  Staff Memorandum at 8.  On the other hand, Staff says that because Section 203 also refers to “control . . .[, t]his may suggest a broader scope of application under Section 203[.]” Id.  We agree the FERC’s focus is on the “disposition of facilities” language.  FERC’s decision in Central Vermont clearly turns on that language and not on the statute’s reference to “control.”

Staff also says to “construe RCW 80.12.020 as FERC has construed Section 203 . . . would be inconsistent with the experience from other states[.]”  Id.  We fail to see how this is true.  Staff does not tell us where exactly to find this alleged inconsistency and it is not apparent to us that any inconsistency exists.

Next, we acknowledge Applicants’ reference to an apparent inconsistency between our decision here and an October 26, 1998 letter from the Commission’s Secretary to GTE Service Corporation.  The letter cites Staff’s belief that a certain proposed merger between GTE and Bell Atlantic “does not result in a disposition of GTE Northwest, Incorporated’s . . . assets under RCW 80.12.020.”  Applicants’ Memorandum at 6-7; Applicants’ Reply Memorandum at 9.  We agree with ICNU that this letter does not “reflect a reasoned legal position.”  The letter is not an order; it expresses only Staff’s position and does not express a determination by the Commission.

As a final point, we touch on, but do not decide, the question of whether Scottish Power should be considered a “public service company” under RCW 80.12.010, because it is “hereafter” engaged in business in this state as a public utility.  That interpretation, urged by ICNU, would mean Commission approval of the transaction is required under the second clause (i.e., merger/consolidation) of RCW 80.12.020, and also under RCW 80.12.040.  Since we already have found the transaction requires our approval under the first clause (i.e.,sale/disposition) of RCW 80.12.020, it is not necessary to reach the question raised by ICNU.

Conclusion.  The Commission’s jurisdiction encompasses the proposed transaction between PacifiCorp and Scottish Power.  We must exercise our jurisdiction to review the transaction under Chapter 80.12 RCW and Chapter 80.01 RCW, in order to ensure protection of the public interest.

ORDER
THE COMMISSION ORDERS That it has jurisdiction over the subject matter and the parties.

DATED at Olympia, Washington, and effective this ______ day of March 1999.

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

MARILYN SHOWALTER, Chairwoman

RICHARD HEMSTAD, Commissioner

WILLIAM R. GILLIS, Commissioner

� Applicants cite In re Application of West Florida Natural Gas Company, No. 870935-GU, 1987 Fla. PUC LEXIS 397 (Sept. 30, 1987), in which the Florida PSC concluded it lacked jurisdiction over a particular entity under a statute concerning issuance or sale of securities by public utilities.  We find the case’s holding not pertinent to the point for which it is cited; dicta concerning how the Florida PSC might view securities issuances before and after a company becomes a “public utility” under Florida law has no bearing on how we should interpret Chapter 80.12 RCW’s provisions concerning transfers of property.


� Although ICNU does not develop the point, if Scottish Power is a public service company under RCW 80.12.010, the transaction also is subject to RCW 80.12.040.


� State v. Chester, 133 Wn.2d 15, 22, __ P.2d __ (1997) (absent statutory definition, words are given common law, or ordinary meaning); State v. Fjermsestad, 114 Wn.2d 828, 835, 791 P.2d 897 (1990) (nontechnical words given dictionary definition).


� Applicants endorse Staff’s argument. Applicants’ Reply Memorandum at 5-6.


� Chapter 80.08 RCW then, and now, is entitled and concerns “Securities,” not transfers of property. 


�  We note with interest that three of the ten statutes cited include no specific reference to “stock,” “securities,” or similar words.





