IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF THURSTON

CITY OF TUMWATER, a Washington
municipal corporation,

Plaintiff,
vs. NO. 06-2 00697-3

PUGET SOUND ENERGY, a
Washington corporation,
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BE IT REMEMBERED that the Deposition Upon
Oral Examination of JAY EATON was taken in the
above-entitled and numbered cause on behalf of the
Defendant on February 7, 2007, commencing at 9:20 a.m.,
before Randi R. Hamilton, Court Reporter and Notary Public
in and for the state of Washington, at 111 Market Street
Northeast, Suite 200, Olympia, Washington.

The following proceedings took place:

<LKLL>>>>

JAY EATON, being first duly sworn to
tell the truth, the whole
truth and nothing but the

truth, testified as follows:

EXAMINATION
BY MR. WILLIAMS:
Q Please state your full name, sir.
A John C. Eaton, but I go by Jay.
Q Can you give us a business address, sir.
A 555 Israel Road Southwest, Tumwater, Washington,
98501.
Q Thank you for coming today, Mr. Eaton. I'm James

Williams. I represent Puget Sound Enerqgy. Today

we’re going to take your deposition in the case of

JAY EATON/By Mr. Williams 5
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A 1994.

Q And is that the position you currently hold?

A Correct.

Q Tell me what you understand your duties and
responsibilities are as director of public works
for the city of Tumwater.

A Basically the day-to-day operations of the public
works department, so all of our functions in
dealing with transportation and utility
infrastructure and carrying out the direction and
plahs that have been given to me by the council.

Q In terms of contracting authority, what do you
understand your authority is?

A I have no contracting authority.

(EXHIBIT NO. 1 MARKED.)

Q All right. I’m going to show you what’s been
marked as Exhibit 1, if you’ll take a look at it.

A (Witness complies.)

Q Can you tell us what Exhibit 1 appears to be, sir.

A It would be the job description for the director of
public works.

Q Is that the job description for the position you
currently hold?

A Correct.

Q And that’s the job description for the position

JAY EATON/By Mr. Williams 24
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that has been in place since 1986, correct?

That’s what the document says.

Okay. I want to review some of these
responsibilities with you. On the first page,
under examples of -- well, actually, in the general
statement of duties, it says:

(READING) Manages fiscal resources, analyzes
and prepares funding applications and proposals.

Do you see that??

Yes.

What do you understand that to mean?

Basically the council, through their budgeting and
capital facilities project, provides a budget for
the public works department, so I’m responsible for
managing those fiscal resources.

The analysis and preparation of funding
applications is basically looking for grant funds,
determining which projects might be eligible for
grant funds or might compete well for grant funds,
and then preparing the necessary applications to go
out and try to achieve that.

Further down the page there’s a section entitled
Examples of Typical Duties, and the third arrow or
bullet says, quote:

(READING) Represents the city and acts on the

JAY EATON/By Mr. Williams 25
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city’s behalf with local, state and federal
agencies and public organizations, citizens, media,
boards or commissions as assigned, period, close
quote.
Do you see that?
Yes.
What do you understand that to mean?
I guess I believe that that means that I am acting
on the behalf of the city to carry forward council
direction, policy decisions, to the agencies and
the organizations that are listed.
Does this mean that you speak on behalf of the
city?
Yes.
Further down, the last bullet says, quote:
(READING) Confers with the city
administrator, mayor and city council on
administrative matters, legislation, policies and
public works issues and makes recommendations for
action, period, close quote.
Do you see that?
Yes.
What do you understand that to mean?
I guess these matters could either be something

that is put forward by me to the city

JAY EATON/By Mr. Williams 26
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Q Did you know in 2003 that Puget Sound Energy was
undertaking the process of evaluating its rights in
connection with the work that was being requested

of it on the Airdustrial Way widening project?

A No.
(EXHIBIT NO. 8 MARKED.)
Q I’l]l show you what the court reporter has marked as
Exhibit 8.
A (Witness reviewing document.)
Q Have you ever seen Exhibit 8 before, sir?
A Yes.
Q Can you tell us what it appears to be.
A This is a letter to me from Barry Lombard.

Basically it’s the correspondence asserting that
PSE has private rights over the PSE facilities.

Q Just for the record, this letter is dated
April 16th, 2003, correct?

A Correct.

Q And you recall receiving this on or about that
date, close to it?

A Yes.

Q In the letter, Mr. Lombard says, quote:

(READING) As we discussed by telephone on

April 9th, Puget Sound Energy has completed its

rights review for electrical facilities located in

JAY EATON/By Mr. Williams 87
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would be that he did not have the easement document
during our conversation and that we either
requested it or obtained it ourselves as to what we
believed that the document actually contained.
What was the significance of the private easement
right, in your mind?
I guess at the time I believed that that gave PSE a
right that was in effect prior to the dedication by
the Port of Olympia to the city of this
thoroughfare.
And in practical terms, what does that mean?
My opinion at that time was that PSE had rights
that were granted to them that would have changed
the cost sharing arrangement.
And when you say the cost sharing arrangement, are
you referring to the cost sharing arrangement we
talked about earlier under schedule 74 for
conversion?
Correct.
How in your view did the private easement change
the cost sharing as you understand it, under
schedule 7472

MR. PATTON: Objection. You changed
the question. You said understand it as opposed to

understood it, two different time periods Mr. Eaton

JAY EATON/By Mr. Williams 20
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And we’ve only talked about cost sharing for
conversion in terms of the schedule 74, correct?
Correct.

So my question to you, then, is: That altering of
the cost sharing arrangement that you’re referring
to, is that in the context of schedule 742

Because I at the time lumped the schedule 74 which
dealt with the conversion and also the relocation
basically into the same basket, it was my
impression that it applied to both.

That schedule 74 applied to the relocation and the
conversion?

No, that the city’s responsibility for 100 percent
of the cost applied to both.

Let’s focus on the conversion here for a moment.
Just so we’re on the same page, is it your
understanding that schedule 74 applies to
conversions and rélocations?

No.

What is your understanding of what it applies to?
Conversions.

So we’re just talking about the conversion of
overhead electrical facilities to underground
facilities, correct, in terms of schedule 747

In terms of schedule 74.

JAY EATON/By Mr. Williams 92
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Does this look like it’s an authentic letter from
the city of Tumwater?
Yes.
Okay.

(EXHIBIT NO. 11 MARKED. )
I’11 show you what the court reporter has marked as
Exhibit 11, if you could take a look at that,
please.
(Witness complies.)
Sir, have you ever seen Exhibit 11 before?
Yes.
Can you tell us what it is.
The first two pages are part of the agenda report
that was prepared for the city council. It
contains a recommendation from the public works
committee that the city council approve and
authorize the mayor to sign the project design
agreement with Puget Sound Energy for the
underground conversion of the overhead utilities,
and it also includes a copy of that project design
agreement per schedule 74.
I think earlier in your testimony you said that the
public works committee was composed of three
members of the city council; is that right?

Correct.

JAY EATON/By Mr. Williams
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And those three members include Pete Kmet, correct?
Correct.
And Mr. Kmet is the chair of the public works
committee and mayor pro tem?
Correct.
It also is composed of Neil McClanahan?
Correct.
And Mr. Jeffrey Murphy?
Jerry.
Excuse me, Jerry Murphy.

As you can see, this document appears to come
from the public works committee, correct?
Correct.
Did you have any input in the drafting of this
document?
I would have either -- yes.
What did you do, as you recall?
I don’t recall, but typically I would have either
directly drafted it or I would have certainly
approved the draft.
Do you recall having any discussion with the public
works committee members or with Doug Baker, the
city administrator, about the Puget Sound Energy
easement at the time that this document was

created?

JAY EATON/By Mr. Williams
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A

I don’t recall any conversation with Doug Baker,
the city administrator. I don’t recall a
discussion with the public works committee.
However, it appears just by, I mean, reading the
discussion and alternatives, that they were made
aware that I believed that we were required to pay
all of the costs.

And when you say they were made aware, who were you
referring to?

The public works committee.

And is it your understanding that this document
went forward to the city council?

Yes.

So the other members of the city council would have
also been made aware of the Puget Sound Energy
easement if they looked at this document?

Correct, if they would have read the document.

Do you know whether this would have been a document
that would have been provided to the city council
for review?

Yes.

And would it have been provided for review at the
next meeting of the city council after the date of
this? This is dated April 20, 2004, so I’m just

wondering.

JAY EATON/By Mr. Williams 110
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It would have been on April 20th, 2004, would have
been the date of the meeting.

I see. Do you remember whether there was any
discussion at the city council about this document
on April 20, 20047?

No, and it appears just from the notation on it
that it was approved on the consent agenda.

What does that mean?

That means that there isn’t a discussion by the
full council at that meeting.

Why would there not be a discussion of this?

A lot of the agreements that we do, administrative
matters, things like that, rather than going to the
full city council for a discussion, a lot of those
are -- that’s part of the purpose of the
committees, is for them to give it a more in-depth
review with a recommendation to the council, and so
a lot of those contractual and administrative
things are handled by consent where the council
approves a host of items through that consent
action.

Is consent approval routine or unusual, or does it
come up very often?

There’s a consent approval at virtually every

council meeting.

JAY EATON/By Mr. Williams
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I see. I want to go through some of this with you
to see if it refreshes your recollection of any
discussions you may have had. 1In section 2 of this
memorandum from the public works committee, it has
Action Requested/Staff Recommendations, and it
says, quote:

(READING) The public works committee
recommends the city council approve and authorize
the mayor to sign the project design agreement with
Puget Sound Energy for the first phase of work
required for the underground conversion of the
overhead utilities, period, close quote.

Do you see that?

Yes.

Would you have had an occasion to meet with the
public works committee to discuss that
recommendation?

That would be my assumption.

Do you have, as you sit here now, any recollection
of meeting with the public works committee to talk
about that recommendation?

No.

The next part is History and Facts Brief in
section (3), and it says, quote:

(READING) PSE’s electric tariff G, schedule

JAY EATON/By Mr. Williams 112
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74, provides the rules and conditions for the
process and cost sharing when a municipality wishes
to convert overhead power infrastructure within
their jurisdiction to an underground system. The
tariff is regulated by the Washington Utilities and
Transportation Commission, period, close quote.

Do you see that?

Yes.

Do you know where that information would have come
from to the public works committee?

It would have either been drafted by myself or Jim
Shoopman.

Do you think that that is an accurate statement of
schedule 747?

I believe so.

The next paragraph under History and Facts Brief
says, quote:

(READING) Under the terms of the tariff,
Puget Sound Energy requires the execution of a
project design agreement which, among other things,
provides for reimbursement of the design costs upon
completion of the design work, period, close quote.

Do you see that?

Yes.

Do you know whether the public works committee

JAY EATON/By Mr. Williams 113
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members would have come up with that language on
their own or whether that’s something that you
and/or Mr. Shoopman would have provided them?

It would not have been the public works committee.
Okay. That’s what I’m getting at, is who drafted
this. Do you know whether you drafted this or
whether somebody on the public works committee
drafted it?

It would have been staff. It would not have been
from committee.

And when you say staff, is that you or is that
Mr. Shoopman?

Going off a little bit here, it would have either
been me or Mr. Shoopman. My only hesitation here
is sometimes -- I’m going to assume that there’s
also a report that looks almost identical to this
that would have went to our public works committee
saying, "We’re looking for your recommendation."
That one would have been drafted by me or

Mr. Shoopman.

Once the committee takes their action, makes
their recommendation, a lot of times my
administrative assistant will basically roll that
over, take the same agenda report and it’s now for

the city council from the public works committee.

JAY EATON/By Mr. Williams
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In essence, it’s either me or Mr. Shoopman that
does it, but sometimes she rolls it over, says,
"Here, this is what you want, right?"

But at some point the public work committee vets
whatever you presented to them and then they have
the final say on what goes forward to the city
council, correct?

Correct.

In the third paragraph of section 3, it says,
quote:

(READING) A similar agreement for
construction work will need to be executed
subsequent to completion of the design. When
applicable, any costs sharing would be credited at
construction, period, close quote.

Do you see that?

Yes.

Do you recall having any discussion about that?

Not specifically. Well, certainly not at the
council meeting, because this was on the consent
agenda.

Moving down to section 4, it says Discussion and
Alternatives. What is that section supposed to be
doing, this Discussion and Alternatives; what’s the

purpose of it?

JAY EATON/By Mr. Williams 115
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Really just to provide additional information to in
this case the city council as far as the action
they’re taking that’s a little bit beyond kind of,
"Here the documents you’re looking at," and those
types of things, but just alerting them to, you
know, what we felt was important that they know
about that agreement.

So in advance of the agreement that’s attached, you
felt it was important for them to know the

information that’s in section 4, Discussion and

Alternatives?
Yes.
Okay. 1In section 4, it says, quote:

(READING) There is no cost sharing for the
work on this project because the facilities are in
a utility easement that predates the city’s
right-of-way ownership, period, close quote.

Do you see that?

Yes.

Do you know who would have drafted that?

Me or Mr. Shoopman.

Do you remember any discussions with the members of
the public works committee about that sentence?

Not specifically, but, again, I’m going to make an

assumption that we basically told them the PSE

JAY EATON/By Mr. Williams 116




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

o or oo »

theory and that we were in agreement with that.
Did anyone on the public works committee object to
this sentence, that is, that there’s no cost
sharing for the work?

Not that I recollect.

Okay. This goes on to say, quote:

(READING) The city will be required to pay
all costs for relocating and/or converting PSE’s
electrical facilities from overhead to underground,
period, close quote.

Do you see that?

Yes.

Would you have also drafted that?

Me or Mr. Shoopman.

And, again, same question: Do you have a
recollection of a discussion with anyone on the
public works committee about that sentence?

No specific recollection. It would refer to the
same conversation that I would speculate --
probably not supposed to speculate -- that we had.
Is it fair to say that on or about April 20th, this
document would have been discussed by the public
works committee?

Probably two weeks prior to April 20th.

Okay.

JAY EATON/By Mr. Williams 117
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Not knowing the specific date, but --.
Okay. During the discussion with the public works
committee, would that have been the proper place
for a member of the city council to raise an
objection to or challenge of this document?
It would have certainly been a place where they
could have done that.
Do you recall whether the city attorney would have
received a copy of this?
A copy should have been available to then.
Okay. As you sit here today, do you have a
recollection of anyone in the city attorney’s
office challenging or objecting to the statement
that you or Mr. Shoopman made in section 4 of this
memo?
No.
Attached to this memo is a document that has at the
top, capital "A" in quotes, and then it says
Schedule 74 for Ground Conversion Project Design
Agreement.

Have you seen this before, sir?
Yes.
When do you recall first seeing this?
Again, don’t remember the specific date. I would

assume it was provided when Barry Lombard

JAY EATON/By Mr. Williams
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originally met with us to talk about the changes
from the prior schedule to the schedule 74
agreement. At that time it wouldn’t have been
about a specific project agreement.
Do you know whether this document, this project
design agreement, was attached to whatever you and
Mr. Shoopman would have forwarded to the public
works committee?
Yes.
It would have been?
Yes.
And that would have been at some point before
April 20, 2004, correct?
Correct.
If you go to the last page of that document, of
that agreement, there is a signature under "“Approve
as to form," it says, and it appears to have the
signature of someone named Christy A. Todd.

Do you see that?
Yes.
As you sit here today, do you recall Ms. Todd
approving as to form this design agreement?
It’s apparent that she did it.
Yes, I understand, but do you have a recollection

of meeting with her or getting this from her?
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(EXHIBIT NO. 13 MARKED.)
Would you take a look at what the court reporter
has marked as Exhibit 13.
(Witness complies.)
Can you tell us what it is, sir, what it appears to
be?
It appears to be a transmittal letter for an
executed schedule 74 underground conversion project
design agreement for the Tumwater Boulevard
widening project.
Was that letter from Mr. Lombard to you?
Correct.
And it’s dated May 17th, 20047
Correct.
Do you remember receiving this?
No.
Do you remember the document that’s attached to it?
Yes,
Describe the document that’s attached to this.
It is the project design agreement for the schedule
74 underground conversion.
Can you go to the last page of that document.
(Witness complies.)
Do you see signatures there, sir?

Yes.

JAY EATON/By Mr. Williams
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Whose signatures are there?
Ralph Osgood, Christy Todd, Gayla Gjertsen and
Barry Lombard.
Do you recall having any discussion with Mr. Osgood
at or around the time this document was signed?
No.
How about with Gayla Gjertsen?
No.

(EXHIBIT NO. 14 MARKED.)
I’1l show you what’s been marked as Exhibit 14, if
you can take a look at it.
(Witness complies.)
Sir, have you ever seen Exhibit 14 before?
Yes.
Can you tell us what it appears to be.
Again, it’s a combined transmittal and actually, I
guess, the body of a design schedule, design cost
estimate for the schedule 74 underground conversion
project design agreement for the Tumwater Boulevard
widening project to me from Barry Lombard.
And that'’s dated July 1, 2004, correct?
Correct.
At the bottom of this document, first page, the
last sentence says, quote:

(READING) Please note, however, that the PSE
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Not that I recollect.
Do you recall at this point, in July of 2004,
anyone within the city attorney’s office
challenging the notion that the city would be 100
percent responsible for the cost of converting
PSE’s facilities?
Inasmuch as at this phase of the process under the
schedule 74 agreement there wouldn’t have
specifically been anything sent up to legal counsel
for review.
Okay.

(EXHIBIT NO. 15 MARKED.)
I’11 show you what the court reporter has marked as
Exhibit 15.
(Witness reviewing document.)
Have you ever seen Exhibit 15 before, sir?
Not to my recollection.
All right. For the record, I‘11 describe it. 1It’s
a July 13th, 2004, letter apparently from Janes
Shoopman on city of Tumwater letterhead. It’'s
addressed to Puget Sound Energy’s Barry Lombard,
and it’s regarding Tumwater Boulevard widening
project schedule 74 underground conversion project
design agreement.

Do you recall having a conversation with

JAY EATON/By Mr. Williams
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Mr. Shoopman giving him direction to issue what’s

called a notice to proceed?

A Not specifically, but it’s my presumption that that
occurred.
Q Would you be the person who would give Mr. Shoopman

instructions on whether to issue a notice to

proceed?
A Yes.
Q As you sit here now, do you have any reason to

question the authenticity of this document?

A No.

Q And do you have any reason to think that you did
not issue a notice to proceed to Mr. Shoopman for
this design agreement?

That’s a convoluted question. Let me restate
it. As you sit here today, would you agree that
you gave a notice-to-proceed instruction on the

design agreement to Mr. Shoopman?

A Yes.
(EXHIBIT NO. 16 MARKED.)
Q You can take a look at Exhibit 16.
A (Witness complies.)
Q Have you seen Exhibit 16 before, sir?
A Yes.
Q Can you tell us what it is.
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It’s a facility relocation agreement for the
Tumwater Boulevard improvements.
When do you recall first seeing this, sir?
On or prior to December 16th of 2004.
Did you have any discussion with anyone within the
city of Tumwater about this document?
I don’t believe so.
If you look at page 8 of the agreement, there are
two signature blocks. One is for Puget Sound
Energy, and one is for the city of Tumwater.

Do you see that?
Yes.
Is that your signature there where it says city of
Tumwater?
No, I can’t -- yes. Yes, it is. Not very funny, I
know.

MR. PATTON: It was to me.

Just to be clear, Mr. Eaton, that is your signature
on this agreement?
Yes, it is.
In this agreement on the first page of Exhibit 16,
it says:

(READING) Facility relocation agreement,
Tumwater Boulevard improvements. This agreement

dated as of December 16th, 2004, is made and
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proceed?

A Not that I recall.

Q You were mentioning that something happened in
September that caused you to change your view of
PSE’s easement right; is that right?

A I believe I said that it was sometime following
that infamous September 9th date in 2005 that I

changed my view.

Q Why do you say infamous September 9th date?
A No reason.
Q Well, why don’t we take a look at a memo from the

public works committee from that infamous
September 9th date.
(EXHIBIT NO. 21 MARKED.)

Q Can you take a look at what the court reporter has
marked as Exhibit 21.
(Witness complies.)
Sir, have you ever seen Exhibit 21 before?
I believe so.

Can you tell us what it appears to be.

L o R

It is an agenda report to Doug Baker for the public
works committee from the public works department,
me, regarding Tumwater Boulevard and Puget Sound
Energy agreements for electrical utility

relocations. That would include the facility
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relocation agreement relocation plan, the
underground conversion project plan and the
schedule 74 underground conversion project
construction agreement.

Is this a document that you recall preparing?

I don’t actually recall preparing it, but I have no

doubt that I did.

Is that your initial off to the side right margin?
Yes.

On the first page, I’m referring to.

So is this the document that you would have
sent to the public works committee for them to in
turn forward a recommendation to the city council?
Correct.

In your public works department document under
staff recommendation, it says, quote:

(READING) staff requests that the public
works committee recommend the city council approve
and authorize the mayor to sign the schedule 74
underground conversion agreement and project plan
and the facility relocation plan and authorize the
mayor to issue a notice to proceed for relocation
of PSE facilities, period, close quote.

Do you see that?

Yes.
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Q Why did you make that recommendation?
A It was the only way we had of getting PSE to
complete the work.

And why is that?
A PSE would not have moved forward with the work

until such time that we gave them those approvals.
Q Okay. In the third section of this History and
Facts Brief, in the second paragraph you state,
quote:

(READING) Because PSE had an easement over
the Port of Olympia property prior to Airdustrial
Way being dedicated to the city as public
right-of-way, their rights supersede the city’s
under the franchise agreement and WSUTC’s tariff G,
period, close quote.

Do you see that?

Yes.

What is the basis for you saying that?

The assertion from Barry Lombard.

Did you independently believe that to be the case?

At this time, yes.

o P 0O P 0O »

Did you have any reason to question that the
franchise agreement was at that point superseded by
the easement?

A I don’t understand the question.
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Okay. Well, let me finish reading and then I’11
come back to it. You go on to say, quote:
(READING) The city has to bear the full cost
of any relocation of PSE electrical facilities in
the Tumwater Boulevard right-of-way, period, close
qguote.
Do you see that?
Yes.
What is that based on?
Again, the assertions from PSE about their prior
rights.
And, again, at the time that you wrote this, you
believed this to be the case?
Yes.
Do you remember whether you wrote it or
Mr. Shoopman wrote it?
I don’t recall.
What happened after you submitted this

recommendation to the public works committee?

I’'m not sure. And I'm going to go off a little bit

again. I’m confused. I’ve lost myself in the

events that happened, the times they happened. For

some reason, I had in my mind that September 9th
was a council meeting and that it was that agenda

report that was then seen by the city attorney
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If you can take a look at Exhibit 22.
(Witness complies.)
Have you had a chance to look at that, sir?
Yes.
What is that?
That is a copy of the Tumwater public works
committee meeting minutes of September 9th, 2005.
Were you present at this meeting?
I would assume so.
Under Consensus, there is a section called Tumwater
Boulevard: Puget Sound Energy Agreements for
Electrical Utility Relocations.
Do you see that?
It’s not actually under a section for consensus.
The consensus is for an item that was discussed
previously to that subject.
In the sort of middle top of the page, there is a
paragraph there right next to a heading that says
Tumwater Boulevard. Do you see that?
Correct, yes.
The seventh line down, there’s a statement, quote:
(READING) PSE discovered it had easement
rights superseding the city’s, and the expense will
be the responsibility of the city, period, close

guote.
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Do you see that?
Yes.
Do you know who said that?
The presumption would be that it was me.
And that’s something you said to the city council?
To the public works committee.
To the public works committee. I see.

Further down the page, it has Consensus; do
you see that?
Yes.
First, what does consensus mean here?
The public works committee works on a consensus.
Basically there’s, again, three committee members,
and they try to reach consensus amongst themselves
for a decision versus doing a formal vote.
So when they say consensus, that’s sort of the will
of the committee?
Correct.
Here it --
Not always necessarily unanimous as far as
agreement, as far as a decision goes.
Does consensus mean that there is an objector?
Basically what the committee would be doing is
reaching consensus to forward the issue or the

recommendation to the city council, and I guess the
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gist there is that same person, even though they
consented that, yes, let’s send this forward to
council for discussion and decision, they may very
well be against the recommendation that was made --
Do you know --
-- by that committee.
I’'m sorry. Do you know if anyone on the public
works committee was against the recommendation that
you made in Exhibit 217?
I don’t believe so.
Okay. In Exhibit 22, in a public works committee
meeting minutes, it says Consensus, quote:
(READING) The public works committee
recommended the city council authorize the mayor to
sign the schedule 74 underground conversion
agreement and project plan and the facility
relocation plan and authorize the mayor to issue a
notice to proceed for relocation of PSE facilities,
period, close quote.
Do you see that?
Yes.
Is it your understanding that they were
recommending moving forward with the 100 percent
cost being borne by the city?

Yes.
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Do you recall the discussion with the public works
committee before this consensus was reached?
Not beyond what you see in the minutes.
Do you know whether, in fact, that recommendation
went forward to the city council?
I don’t believe this specific recommendation ever
made it to the city council.
Do you know why not?
I was using the wrong date as the infamous date.
It’s the September 20th council packet that landed
in the hands of the city attorney, who was not in
agreement with the 100 percent.
Why don‘t we take a look at that. 1I711 have the
court reporter mark it as Exhibit 23.

(EXHIBIT NO. 23 MARKED.)
Can you tell us what Exhibit 23 appears to be, sir.
It is the agenda report and attached references for
the city council from the public works committee
recommending city council approval and
authorization for the mayor to sign the schedule 74
underground conversion agreement and project plan
and the facility relocation plan and authorize the
mayor to issue a notice to proceed with relocation
of PSE facilities.

And this recommendation would have necessarily
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involved the city agreeing to pay 100 percent of
the cost for relocation and conversion?

Correct.

At the top of the page, there’s some handwriting
right next to the date, September 20, 2005. cCan
you read for us what that says?

(READING) Pulled by city attorney.

Do you have an understanding what that means?

Yes.

Can you tell us what that is.

That this staff report was pulled from the city
council agenda and was not presented to the city
council at the September 20th meeting.

Do you know why?

Because she did not agree in review of the
documents that we were responsible for 100 percent
of the cost.

And "she" being the city attorney?

Correct.

Is that Christy Todd?

Correct.

Is it ordinary or normal practice to have the city
attorney pull a recommendation like this away from
the city council for consideration?

I don’t know if it’s ordinary, but it’s her job if
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related to the relocation or construction
agreements ever went forward to the city council
for consideration?
Yes.
And what was the recommendation you recall?
I believe the recommendation that eventually went
forward was to proceed with the execution of these
or similar agreements together with another
agreement with PSE agreeing that the work would go
forward, the city would initially pay the costs,
and we would agree to disagree and go through this
process or some other process to decide who really
pays.
Okay.

(EXHIBIT NO. 24 MARKED.)
I’l1l show you what I’ve had the court reporter mark
as Exhibit 24.
(Witness reviewing document.)
Sir, have you ever seen Exhibit 24 before?
Yes.
Can you tell us what it is.
It is an agenda report for the city council from
the public works committee regarding Tumwater
Boulevard and the Puget Sound Energy agreements for

electrical utility relocations. It includes the
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Tumwater Boulevard facility relocation agreement

and relocation plan, the Tumwater Boulevard

underground conversion project plan, the schedule

74 underground conversion project construction

agreement and a reservation of rights agreement.
Q And this is a document that was created by the

public works committee?

A The document would have been created by mne.

Q By you, so you created this document?

A I believe so.

Q How do you know that?

A I’'m speculating.

Q Do you see an initial off to the right margin
towards the top of the page?

A Yes.

Q Do you know whose initial that is?

A That would be mine.

Q That’s your initial, okay. Why would your initial
be there?

A I initial all of our staff reports that go forward
to the public works committee from our department.

Q So the date of this memo is February 21, 2006,
correct?

A Correct. No, that’s not correct. The meeting date

listed at the top of any of the agenda reports is
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the date of the meeting itself, not the date that
the document was created.

Do you know when this document was created?

Not specifically, but in general our city council
meetings are on the first and third Tuesdays of
each month. Our public works committee meetings
are on the Friday on the same week following a
council meeting, and the staff reports are due on
the Thursday prior to that. Sorry.

So this --

Generally about a week before or four to five days
before a city council meeting the document would be
prepared.

So this document was prepared roughly five months
after Exhibit 23, which is the meeting agenda memo
that was pulled by the city attorney, correct?
Correct.

Do you recall what happened in terms of discussion
about the PSE easement between September of 2005
and February of 2006?

In general, I believe that attorney Todd researched
the issues that were involved and came to the
conclusion that the city was not responsible for
100 percent of either the relocation or the

conversion costs and that we should move forward
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with a claim against PSE for that.

Okay.

And at the same time understanding that the road
project itself needed to move forward, so there
were discussions with PSE to agree that the work
needed to occur, it was just a question of who
pays.

So your understanding was that at some point before
this February 2006 meeting of the city council and
before this memo was generated, the city attorney
had decided that legally in her view the city diqd
not have to pay 100 percent of the relocation
costs?

Or a conversion.

For relocation or conversion, correct?

Correct.

Okay. In Exhibit 24 under the Action Requested, it
states, quote:

(READING) The public works committee
recommends the city council approve and authorize
the mayor to sign the schedule 74 underground
conversion agreement and project plan and the
facility relocation agreement and authorize the
mayor to issue a notice to proceed for relocation

of Puget Sound Energy’s facilities, period, close
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quote.

Do you see that?
Yes.
Is it your understanding that that was the
recommendation from the public works committee in
February of 2006?
That’s what this appears to say.
Okay. And it’s fair to say that by the time this
document was generated, the public works committee,
or at least the people who were involved with
drafting this memo, were aware of the city
attorney’s view, correct?
Correct.
Is it fair to say that moving forward with this
particular recommendation, as stated here in
paragraph 2, the first part of paragraph 2, moving
forward with that recommendation would have
required the city to pay 100 percent of the cost of
relocation and conversion of Puget Sound Energy’s
electrical facilities?
I don’t believe that those recommendations for
approval of those was independent of the
reservation of rights agreement.
I'm going to get to that in a minute, because

that’s the second paragraph in section 2. But I'm
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just focused on the first part of this
recommendation, the first paragraph here, which I
think is identical to the Action Requested/Staff
Recommendation in Exhibit 23, which is the memo
that was pulled by the city attorney.

I believe you said, with respect to that
recommendation, that would have required the city
to pay 100 percent of the relocation and conversion
cost, correct?

Correct.

I’'m assuming that this language being identical to
that, that is, the language here in Exhibit 24, in
the February 2006 memo being identical, would also,
if accepted, require the city to pay 100 percent of
the cost to relocate or convert PSE’s facilities?

I can’t separate the different authorizations,
because at that time the committee nor council
would have agreed to the first three without the
reservation of rights agreement.

So let’s talk about the other part. It says,
quote:

(READING) Additionally, staff requests that
the council authorize the mayor to sign the
reservation of rights agreement.

Do you see that?
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of the situation.
Q Okay. The city attorney Todd’s evaluation of the
situation was that Puget Sound Energy, on

conversion, would pay 60 percent of the cost,

correct?
A Correct.
Q And on the relocation of PSE facilities would pay

100 percent?
A Correct.
Q And that’s because of her research or review of the

easement rights?

MR. PATTON: Objection --

MR. PATTON: -~ if you’re asking for
his conversation with Christy Todd.
Q Do you have an understanding personally of why
there’s a difference in position?
A Her reading of both the schedule 74 agreement and
the franchise agreement would provide that PSE pay
100 percent of the relocation cost and 60 percent
of the conversion cost.
(EXHIBIT NO. 25 MARKED.)
Q Can you take a look at Exhibit 25 and tell us what
that appears to be, sir.

A A reservation of rights agreement.
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Do you know what that was used for?

I believe that this is the reservation of rights
agreement between the city of Tumwater and PSE.
Again, that basically said that both parties will
agree to move forward with the work and we will
agree to disagree and follow the proceedings for
dispute resolution --

Okay.

-- contained in the agreement.

I’'m sorry. I didn’t mean to interrupt you. Were
you finished?

Yes.

This is dated February 23, 2006, correct?

Correct.

To your knowledge, has Puget Sound Energy moved
forward with completing the work on the
construction project?

Yes.

To your knowledge, is there anything else left for
Puget Sound Energy to do in terms of the relocation
or conversion?

I can‘t answer that. I’m not aware. I would
assume that the vast majority of the work, if not
all of it, has been completed.

The facility relocation agreement dealt with just
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the concept of relocation, right; facility
relocation deals with relocating above ground or
relocating any electrical facilities?

A Correct.

Q And it’s not conversion, because conversion is
covered by schedule 74, right?

A Correct.

Q Okay. And your understanding is the franchise
agreement required PSE to pay 100 percent of any

facility relocation after September 20; is that

correct?
A For any facility, correct.
Q And that’s after the city attorney’s position

became known, correct?

A Correct.
All right.
(EXHIBIT NO. 26 MARKED.)
Q I’ll show you what I’ve had the court reporter mark

as Exhibit 26.
(Witness reviewing document.)
Have you seen Exhibit 26 before, sir?

Yes.

Can you tell us what it is.

» 0 » 0O p

It is a transmittal of a facility relocation

agreement for the Henderson Boulevard and o01ld
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Highway 99 project.

Is this a facility relocation agreement that you
signed on behalf of the city?

Correct.

And you sent it to Mr. Lombard at Puget Sound
Energy, correct?

Correct.

This happened, according to this letter, it’s dated
January 5, 2005, correct?

Correct.

Was this for relocation design and construction?
Yes.

If you go to page 5 of this document, of the
agreement itself, under the Cost Reimbursement
section, there’s a section 7.3, Design Work Costs
and Relocation Costs.

Do you see that?

Yes.
It says, quote:

(READING) The government entity shall be
responsible for and shall reimburse PSE for all
costs and expenses incurred by PSE in connection
with the performance of design work and relocation
work. For purposes of this agreement, the design

costs and relocation costs shall include without
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limitation any and all direct or indirect costs
incurred by PSE in connection with the performance
of the design work and relocation work, including,
but not limited to, labor, personnel, supplies,
materials, overheads, contractors, consultants,
attorneys and other professionals, administration
and general expenses and taxes, period, close
quote.

Do you see that?

Yes.

Did you agree to that?

Yes.

If you look at the first page of this facility
relocation agreement, under Recitals, heading A, it
says:

(READING) PSE owns and operates certain
utility systems at the facilities necessary and
convenient to the transmission and distribution of
electricity that are located on or in relation to
certain operating rights. The facilities and
existing operating rights are more particularly
described on Exhibit A attached hereto and
incorporated herein by this reference.

Do you see that?

Yes.
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Do you know what that’s referring to?
Generally.
What is that?
This was an intersection improvement, and at that
location PSE had facilities that were currently
located outside of city right-of-way for o01ld
Highway 99 and had an easement from the Port of
Olympia to be located where they were.
Do you know whether that’s the same easement that
PSE asserts that it has rights to under the
Tumwater Boulevard widening project?
I don’t recall, but I believe it’s referenced.
If you look at Exhibit A, page 9, at the bottom it
says Operating Rights. Do you see that?
Yes.
It says, quote:

(READING) Easement No. 8112080070 granted by
the Port of Olympia, period, close quote.

Do you see that?
Yes.
Do you know whether that’s the same easement that
Puget Sound Energy contends provides it with
superior rights on the Tumwater Boulevard widening
project?

It appears that it is.
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As you sit here today, do you know whether the city
paid out costs associated with the relocation of
Puget Sound Energy’s electrical facilities on the
Henderson Boulevard and 0l1d Highway 99 project?
I believe that we paid all the costs associated
with the relocation of the facilities that were
located on that easement. There were additional
facilities located outside of the easement that we
did not incur any costs for.
Do you know when you made the payment on that?
No, I don’t.
Okay.
MR. WILLIAMS: Why don’t we take a
break.
(RECESS TAKEN.)
(EXHIBIT NO. 27 MARKED.)
(Continuing by Mr. Williams) Let’s go back on the
record.

Mr. Eaton, we were talking about the Henderson
and 0l1d Highway 99 project and the fact that it was
on the same easement that PSE asserts rights to in
terms of the Tumwater Boulevard widening project.

Do you recall that discussion?

Yes.

Do you recall anyone from your office challenging
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PSE’s assertion that 100 percent of the relocation
cost for design and work should be borne by Puget
Sound Energy under the franchise agreement when you
talked about the Henderson project?

No.

Why not?

Why don’t I recall that?

No. Do you know why that wasn’t raised?

Lol

Speaking for myself, we were under the same
impression as we were with the assertion as it
related to Tumwater Boulevard and didn’t
differentiate between the two projects.

Q So in September of 2005, though, you say that the
city attorney caused there to be a change in view
on the relocation cost issue, correct?

A Correct.

Q And her view was on relocation that 100 percent of
that was owed by Puget Sound Energy because of the
franchise agreement, correct?

A Correct.

Q So do you know why the city of Tumwater decided to
move forward with paying for 100 percent of the
relocation costs on the Henderson project?

A It was prior to city attorney Todd’s conclusion or

revelation that PSE was responsible for those
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costs,

Okay. I want to show you what’s been marked as
Exhibit 27.

(Witness reviewing document.)

Have you ever seen Exhibit 27 before, sir?

Not to my recollection.

Okay.

But, again, I would presume that I very well may
have.

What does it appears to be?

It’s an invoice from Puget Sound Energy to the city
of Tumwater for costs incurred for relocation at
the Henderson Boulevard and 0ld Highway 99 project.
And that’s the project we’ve just been discussing,
correct?

Correct.

Do you know whether the city moved -- let me back
up. This invoice is dated August 15, 2006,
correct?

Correct.

So this is almost a year after the city attorney
has determined that relocation costs should be
borne 100 percent by Puget Sound Energy, correct?
Correct.

Do you know whether the city paid this invoice for
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all the costs associate with relocating PSE’s
facilities on the Henderson Boulevard and 0Old

Highway 99 project?

A I believe that we did pay this.

Do you know why you paid it?

A Because we agreed to in the agreement that we

executed.
MR. WILLIAMS: No further questions.
MR. PATTON: No questions.
He’1ll reserve signature.
(DEPOSITION CONCLUDED

AT 2:45 P.M.)

(SIGNATURE RESERVED.)
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April 16. 2003

, N
Mr. Jay C_ Eaton, P.E. @@@ X

Director of Public Works
555 Isreal Road S.W.
Tumwater, WA 98501

RE: Airdustrial Way Widening Project
Dear Mr. Eaton:

A< we discussed by telephone on April 9th, Puget Sound Energy (PSE) has completed its
nights review for electrical facilities located in Tumwater along Airdustrial Way SW
between Linderson Way SE eastward to Market Street SW. We have determined that
private easement rights cover all of PSE facilities lying in those areas designated as
Airdustrial Way SW west of Old Highway 99. Our rights are derived from an easement
document recorded on December 8, 1981 under Thurston County Auditor’s file No.
8112080070.

Over the years Airdustrial Way SE has been built up and extended over the area where
PSE has underlying easement rights. Because the PSE easement pre-dates the City’s
right-of-way, PSE has superior rights in this area. Therefore, all of the costs for
converting or relocating PSE facilities located within our easement area are reimbursable
by the City.

[ would like to arrange a meeting with Jim Shoopman and you to discuss our rights
review and ensure the City concurs with our analysis. We may want to take the
opportunity to discuss how the City might be able to redesign its project to avoid or
lessen conflicts with PSE facilities and thereby reduce costs associated with relccating
such facilities. We could also discuss the agreements that PSE and the City would need
to exccute prior to converting or relocating PSE’s facilities.

] will call to find out when you have time available to meet with us. Bob Lawrence,
Sandy Leek, Shawn Greninger and I would like to attend the meeting tn behalf of PSE.

Following our meeting, PSE will prepare a revised preliminary cost estimate that will
cover the City’s requested conversion of overhead facilities and relocation of
underground vaults within the boundaries of the City’s Airdustrial Way Widening
Project. The preliminary estimate we provide will not include surveying, trenching and
restoration. which would also be 100% the City’s responsibility. The preliminary
estimate will not include any unforeseen circumstances, which may be encountered
during construction, or the cost for additional operating rights that may be necessary.
The preliminary estimate will not be based on detailed design, which would be completed
only after PSE and the City sign a design agreement and the City provides PSE with a

EXHBT R
w _ _Taten
DATE: &7 -071

RANDI HAMILTON, CCR
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written notice to proceed with design work. After the design work is completed a more
~ccurate cost estimate will be prepared based on the detailed design.

Do not hesitate to call me at (253) 476-6037 if you have any questions or need additional

‘nformation. 1look forward to continuing to work with you on this project.

Sincerely,

) i)

\w\/w&
<

Bairy i,lamb ard

Municipal Liaison Manager

ce: Jim Shoopman, City of Tumwater






AGENDA ITEM No. 7d_ G atrd et
MEETING DATE: April 20, 2004
TO: Doug Baker, City Administrator
FOR: City Council
FROM: Public Works Committee _
RE: Puget Sgmnd Energy’s Design Agreement for Tumwater Boulevard

1) References; (List only those attached)

A. Agreement

2) Action Requested ./ Staff Recommendation:

The Public Works Committee recommends the City Council approve and authorize
the Mayor to sign the Project Design Agreement with Puget Sound Energy (PSE) for

the first phase of work required for the underground conversion of the overhead
utilities.

3) History & Facts Brief:

PSE’s Electric Tariff G, Schedule 74, provides the rules and conditions for the
process and cost sharing when a municipality wishes to convert overhead power
infrastructure within their jurisdiction to an underground system. The tariff is
regulated by Washington Utilities and Transportation Commission.

Under the terms of the tariff, Puget Sound Energy requires the execution of a
Project Design Agreement which, among other things, provides for reimbursement
of the design costa upon completion of the design work. Following execution of the
agreement by the city, PSE will prepare a good faith estimate of the cost to perform
the design work and a proposed schedule for the completion of the design. If the
estimated costs are acceptable to the city, a notice to proceed will be issued to PSE.

A similar agreement for construction work will need to be executed subsequent to
completion of the design. When applicable, any cost sharing would be credited at
construction.

4) Discussion & Alternatives:

There is no cost sharing for the work on this project because the facilities are in a
utility easement that predates the city’s right-of-way ownership. The city will be
required to pay all costs for relocating and/or converting PSE'’s electrical facilities
from overhead to underground.

EXHIBIT _ L1\

wT__Taten

pATE: __A~1-07
RANDI HAMILTON, CCR
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City Council

April 20, 2004

Puget Sound Energy’s Design Agreement for Tumwater Boulevard
Page Two

5) Fiscal Notes:

The preliminary cost estimate to bury the existing overhead system is between
$72,000 and $108,000, and is included in the cost of the project.

SR 04019c¢e

TUM 00373



IlAll

SCHEDULE 74 UNDERGROUND CONVERSION
Project Design Agreement

Project Name: Tumwater — Tumwater Boulevard Widening Project
Project Number:

THIS Agreement, dated as of this day of , 2004, Is made by and between
the City of Tumwater (the “Govemnment Entity”), and PUGET SOUND ENERGY, inc., a Washinglon
Corporation {the *Company™).

RECITALS

. A. The Company Is a public service company engaged in the sale and distribution of electric
energy and, pursuant to Its franchise or other rights from the Government Entity, currentty locates lts
electric distribution fachities within the jurisdictional boundaries of the Government Entlty.

B. The Government Entity is considering converslon of the Company’s existing overhead eleclric
distribution system to a comparable underground electric distribution, as more specifically described in the
Scope of Work (as defined in paragraph 2, below) furnished to the Company by the Government Entity
(the "Conversion Project”).

C. The Government Entity has requested that the Company perform certain engineering design
services and otherwise work cooperatively with the Government Entity to develop a mutually acceptable
Project Plan (as defined In paragraph 6, below) for the Converslon Project, in accordance with and subject
to the terms and conditions of this Agreement (the "Design Work™).

D. The Government Entity and the Company wish to execute this written contract in accordance
with Schedule 74 of the Company’s Electric Tarlff G (*Schedule 74") to govern the Design Work for the .
Conversion Project. :

AGREEMENT
The Government Entity and the Company therefore agree as follows:

1. Unless spectiically defined otherwise herein, all tarms defined In Schedule 74 shall have the same
meanings when used In this Agreement.

2. The Government Entity shall, within ten (10) business days after the date of this Agreement, provide
the Company with a written scope of work for the Converslon Project which Includes, among other
things, (a) a reasonably detalled description of the scope of the work required for the Converslon
Project, (b) a list of the key milestone dates for the Converslori Project, (c) reasonably detalled
drawings showing any assoclated planned improvements lo the Public Thoroughfare, and (d) a
statement as to whether the Government Entity desires to install the ducts and vaults for the
Converslon Project (the "Scope of Work"). The Government Entity shall provide the Company two (2)
hard coples of the Scope of Work and a copy of the relevant electronic flle(s) in a mutually agreed

etectronic format.

3. Within ten (10) business days of Its receipt of the Scope of Work, the Company shall prepare and
submit to.the Government Entity (a) a reasonably detalled, good faith estimate of the cost to perform
the Design Work (the "Design Cost Estimate™), and (b) a proposed schedule for completion of the
Design Work which, 10 the extent reasonably practicable, reflects the applicable key miisstone dates
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specified In the Scope of Work and provides for completion of the Design Work within ninety (90)
business days from the date the Company receives the Government Entity’s notice to proceed under
paragraph 5, below (the "Design Schedule”). The proposed Design Cost Estimate and the proposed
Design Schedule shall be based upon the then-current Scope of Work. Unless otherwise specifled in
the Scope of Work, the Design Work shall not include negotiation or acquisition of third party property
rights but shall Include preliminary planning between the Company and the Government Entity
regarding their respective obligations for negotiating and acquiring third party property rights.

4. Within ten (10) business days after the Government Entity's receipt of the proposed Design Cost
Estimate and the proposed Design Schedule from the Company, the Government Entity and the
Company shall meet in order to (a) review the proposed Design Cost Estimate, (b) review the
proposed Design Schedule; (c) review the Scope of Work, and (d) make any changes necessary to
create a final Scope of Work, final Design Cost Estimate, and final Design Schedule that are
reasonably acceptable to both parties. f the parties are unable to agree upon a final verslon of the
Scope of Work, Design Cost Estimate, and/or Deslgn Schedule, then either party may, by written
notice to the other party, submit the matter for resolution pursuant to the dispute resolution procedures
In paragraph 16, below. The final Scope of Work, Design Cost Estimate and Design Schedule, once
determined in accordance with this paragraph 4, may thereafter ba changed or amended only in
accordance with the change procedures set forth in paragraph 13, below.

5. The Govemment Entity shall, within ten (10) business days after detenmination of the final of the
Scope of Work, Design Cost Estimate, and Design Schedule, issue (a) a written notice tn proceed
which shall delineate the final Scope of Work, Design Cost Estimata, and Design Schedule, or (b) a
written nolice to terminate this Agreement without cost to the Government Entity. if the Government
Entity terminates this Agreement, the costs Incurred by the Company In preparing and submitting the
Design Cost Estimate and the Deslgn Schedule shall not be reimbursable to the Comparty, and the
rights and obligations of the parties under this Agreement shall be terminated in thelir entirety and
without liability to either party. ' .

6. Following the Company’s recelpt of the notice to proceed, and within the applicable time period
specified in the Design Schedule, the Company shal, with the cooperation and assistance of the
Government Entity as outiined in this Agreement, prepare a project pian for the Conversion Project
(the "Project Plan*} which shall include, among other things, the foliowing: (a) a detalled description of
the work that Is required to be performed by each party and any third party in connection with the
Conversion Project (the "Construction Work™), (b) the applicable requirements, drawings, and
specifications for the Construction Work, (c) a descriplion of any operating and other property rights
that are required to be obtalned by each party for the Conversion Project (and the requirements and
speciiications with respect thereto), (d) a detalied esimate of the costs to ba Incurred by each party in
its performancs of the Construction Work, and (e) a detalled schedute for completing the Construction
Work (including, without limitation, the dates for delivery of the ducts and vaults and other materials
for use at the site of the Construction Work).

7. The Govemment Entity shall be responsible for coordinating the Design Work with all other design
work to be performed In connaction with the Converslon Project and any associated planned
improvements to the Public Thoroughfare. The parties shall work together in an effort to mitigate the
costs of the Conversion Project to each party, including, without limitation, ldentifying ways to
accommodats the facilities of the Company to be Installed as part of the Conversion Project within the

Public Thoroughfare.

8. Within the applicable time period specified In the Design Schedule, the Company shall prepare and
submit lo the Government Entity a proposed inltial draft of the Project Plan. The parlles understand
and acknowledge that the proposed Project Plan submitted by the Company shall be prefimlinary In
nature and shall not Include, without imitation, Information required to be supplied by the Government
Entity (e.g., scope and estimate of the cost of the Construction Work to be performed by the
Government Entity).
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9. Within the applicable time perlod specified In the Design Schedule, the Government Entity shall
(a) review the proposed Project Plan submitted by the Company, (b) completa any information -
required to be supplied by the Government Entlty, (c) make any changes requlred to conform the
proposed Project Pian to the Scope of Work and this Agreement, and (d) return the amended Project
Ptan to the Company. ‘

10. Within the applicable time period specified in the Design Schedule, the Company shall review the :
amended Project Plan submitted by the Government Entity and notify the Government Entity in writing
of either the Company's acceptance of, or the Company’s specific objections fo, the amended Project
Plan. If the Company makes any objection to the amended Project Plan, and the parties are unable to
resolve the objections and mutually agree upon the Project Plan prior to the final design date specified
in the Design Schedule, then sither party may, by written notice to the other party, submit the matter
for resolution pursuant to the dispute resolution procedures in paragraph 18, below. The Project Plan,
as mutually agreed upon by the parties or established through the dispute resolution process, shall be
attached to and Incorporated In a Project Construction Agreement substantially in the form attached
hereto as Exhibit A (the "Construction Agreement”) which is to be signed by the parties prior to
commencement of the Construction Work.

11. The parties intend and agree that the Deslgn Work and the Project Ptan In its final form shall conform
to the following requirements:

(a) The Project Plan shall, if requested by the Government Entity in is initial Scopa of Work, specify
that the Government Entity shall install the ducts and vaults for the Conversion Project; provided
that (f) the parties mutually agree upon and set forth in the Project Plan (A) the costs of such
Instaflation work to be included in the Cost of Conversion, and (B) the specifications and
standards applicable to such installation work, and () such Installation work Is accomplished by
the Government Entity in accordance with the applicable design and construction specifications
provided by the Comparny and set forth in the Project Plan.

(b) Each estimate of the costs to be incurred by a party shall, at a minimum, be broken down by
(i) the design and engineering costs, () property and related costs, including any costs of
obtalning operating rights, and (i) construction costs, including and listing separately inspection,
labor, materials, and equipment.

(c) All facitties of the Company installed as part of the Conversion Project shall be localed, and all
related property and operating rights shall be obtained, in the manner set forth in the applicable
provisions of Schedule 74. The Project Ptan shall describe in detall the location of such facllities,
any related property and operating rights required to be obtained, and the relative responsibllities
of the parties with respect thereto.

(d) The schedule set forth in the Project Plan for completing the Construction Work shall include, at a
minimum, mitestone time periods for completion of the Trenching, instafiation of ducts and vaults,
the construction and removal of any Temporary Service, and the removal of overhead facllities.

(8) The Project Plan may include the specification of work and requiements for Governmant-
Requested Upgrades and Company-initiated Upgrades, provided, however, that the costs
incurred by the Company with respect to the design and enginesring of Company-Initiated
Upgrades shall not be included in the costs relmbursable to the Company under this Agreement
or the Construction Agreement. For purposes of the foregoing, {i) the term "Government-
Requested Upgrade” shalt mean any featurs of the Underground Distribution System which is
requested by the Government Entity and Is not reasonably required to make the Underground
Distribution System comparable to the overhead distribution sysiem belng replaced, and (F) the
ferm "Company-Initiated Upgrade" shall mean any feature of the Underground Distribution System
which Is required by the Company and s not reasonably required to make the Underground
Distribution System comparable to the overhead distribution system belng replaced. For
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purposes of subparagraph (li), above, a "comparable” system shall Include, unless {he parties
otherwise agree, the number of empty ducts (not to exceed two (2), typlcally having a dlameter of
6" or less) of such diameter and number as may be specified and agreed upon in the final Scope
of Work necessary io replicate the load-carrying capacity (system amperage class) of the
overhead system being replaced. For purposes of subparagraph (1), above, any empty ducts
installed at the request of the Government Entity shall be a Government-Requested Upgrade.

() The Project Plan shall set forth all specifications, design slandards and other requirements for the
Construction Work and the Conversion Project, Including, but not limited to, the following:
(1) applicable federal and state safety and electric codes and standards, (li) applicabie construction
and other standards of the Company, and (Iij applicable street design and other standards of the
Government Entity which are in effect as of the commencsment of the Converslon Project,

12. Upon request of the Government Entity, and in any avent-at the times specified In the Dasign
Schedule, the Company shall provide periodic reports which compare the actual costs of the Design
Work incurred to that point in ime to the Design Cost Estimate, as changed or amended in
accordance with paragraph 13, below. Further, i at any time the Company reasonably sxpects that
the actual cost of the Deslgn Work will exceed the Design Cost Estimate, as changed or amended In
accordance with paragraph 13, below, the Company shall notify the Government Entity mmediately.
Upon receipt of the Company’s notice, the Government Entity may, at its option,

(a) notify the Company In writing that this Agreement Is terminated; or

(b) request a reasonably detailed expianation supported by documentation (reasonably satisfactory to
the Government Entlty) to establish that the actual costs In excess of the Design Cost Estimate
are:

() reasonabie,
() consistent with the Scope of Work, and
(M) consistent with sound englneering practices.

i the Government Entity requesis an explanation, the Government Entity shall, within ten (10)
business days after recelpt of the explanation,

(a) change the Scope of Work in accordance with paragraph 13, below, or

(b) direct the Company to continue with the Design Work without a change In the Scope of Work, but
reserving to the Governmant Entity the right to dispute the reasonableness of the costs to be paid
the Company under paragraph 14, below, In accordance with the dispute resolution procedures in
paragraph 16, below, or

(c) direct the Company to discontinue performing the Design Work pending resolution, pursuant to
paragraph 16, below, of any dispute regarding the reasonableness of the costs, in which event the
Design Schedule will be adjusted to reflect the delay, or i

(d) notify the Company In writing that this Agreement Is terminated.

In the event the Government Entity terminates this Agreement or discontinues the performance of the
Design Work under subparagraph (c), above, for more than ninety (90) days, the Government Entity
shall pay the Company for all costs incurred by the Company in its performance of the Design Work
prior to the date the Company recelves the Government Entity’s notice of termination, plus any costs
incurred by the Company for materials and other tems ordered or procured by the Company with the
prior authorization of the Government Entity In order to meet the schedule for the Converslon Project.
The foregoing payment obligation shall survive any termination of this Agreement.
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13. (a) Either party may, at any time, by written notice thereof to the other party, request chznges to the
Scope of Work (a "Request for Change”). No Request for Change shall be effective and binding
upon the parties unless signed by an authorized representative of each party. If any approved
Request for Change wouid cause an Increase in the cost of, or the time required for, the
performance of any part of the Design Work, an equitable adjustment in the Design Cost Estimate
and the Deslgn Schedule shall be made lo refiect such increase. The parties shall regotiate in
good faith with the objective of agreeing in writing on a mutually acceptable equilable adjustment.
If the parties are unable to agree upon the terms of the equitable adjusiment, either party may
submit the matter for resolution pursuant to the dispute resolution procedures in paragraph 16,
below. Notwithstanding any dispute or delay In reaching agreement or arriving at a mutually
acceplable equitable adjustment, each party shall, If requested by the other party, proceed with
tha Deslgn Work In accordance with the Request for Change. Any such request to proceed must
be accompanied by a written statement setting forth the requesting party's reasons for rejecting
the proposed equitable adjustment of the other party.

(b) The Design Cost Estimate and/or the Design Schedule shall be equitably adjusted from time to
fime toreﬂectarrychangehmeeostsorﬂmereqwadtopafonnmeoeslgnwmtomeextent
such change Is caused by: (I) any Force Majeure Event under paragraph 17, below, (i) the
discovery of any condition within the Conversion Area which affects the scope, cosl, schedule or
other aspect of the Design Work and was not known by or disclosed to the affected party prior to
the dale of this Agreement, or (ill) any change or inaccuracy in any assumptions regarding the
scope, cost, schedule or other aspect of the Design Work which are expressly identifled by the
parties in the final Scope of Work. Upon the request of either party, the parties will negotiate in
good falth with the objective of agreeing in writing on a mutually acceplable equitable adjustment.
i, at any time thereafter, the parties are unable to agree upon the terms of the equilable ]
adjustment, elther party may submit the matter for resolution pursuant to the dispute resolution
provisions In paragraph 16, below. ‘

14. Upon completion of the Design Work (l.e., the date on which the Project Plan is final under
paragraph 10, above, sither by mutual agreement of the parties or as established through the dispute
resolution procedures), the Government Entity shall pay the Company al actual, reasonable costs lo
the Company for the Design Work (which, if disputed In good faith by the Govemment Entity, may be
submitted by either party for resolution pursuant to the dispute resolution provisions in paragraph 16,
below), plus any costs incurred by the Company for materials and other items ordered by the
Company with the prior authorization of the Government Entity In order to meet the schadule for the

~ Conversion Project. i, thereafter, the Construction Agreement Is executed by the parties and the
Conversion Project is completed within five (5) years from the date of this Agreement, the full amount
of the costs incurred by the Company in its performance of the Design Work shall be Inciuded In the
"Shared Company Costs” under the Construction Agreement and any payment of such amounts
under this Agreement shall be credited to the Government Entity in calculating the "Net Amount”
payable under the Construction Agreement.

15. Within sixty (60) business days after completion of the Design Work, the Company shall issue to the
Government Entity an itemized Invoice for the amounts payable under this Agreement. Such Invoice
shall be in a form mutually agreed upon by the Company and the Government Entity and shall, at a
minimum, itemkze the design and engineering costs, including and listing separately Inspection, labor,
materials and equipment. In the event the Government Entity does not verify such involce within ten
{10) business days of recelpt, the Government Entity shall provide a wrilten request to the Company
specifying the additional information needed to verify the invoice. The Company will provide, within a
reasonable period after recelpt of any request, such documentation and information as the
Government Enlity may reasonably request to verity such invoice. The Govemment Entity shail pay
the Company all amounts payable under this Agreement within thisty (30) days after recelpt of the
Company's involce. Payment as provided In this Agreement shall be full compensation for the
Company's performance of the Design Work, including without limitation alt services rendered and all

materials, supplies, equipment, and Incidentals necessary to complete the Design Work,
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16. Disputes Resolution Procedures:

(a) Anydispute, disagreement or clalim arising out of or concerning this Agreement must first be
presented to and considered by the parties. A party who wishes dispute resolution shall notify the
other party In writing as 1o the nature of the dispute. Each party shall appoint a representative
who shall be responsible for representing the party's interests. The representatives shall
exercise good falth efforis 1o resolve the disputa. Any dispute that Is not resolved within ten (10)
business days of the date the disagreement was first raised by written notice shall be referred by
the parties’ representatives in writing to the senior management of the parties for resolution. in
the event the senior management are unable to resolve the dispute within twenty (20) business
days (or such other period as the parties may agree upon), each party may pursue resolution of
the dispute through other legal means consistent with the terms of this Agreement. All
negotiations pursuant to these procedures for the resolution of disputes shall be corfidentlal and
shall be treated as compromise and settiement negotiations for purposes of the state and federat
rules of evidence. :

(b) Any ciaim or dispute arising hereunder which relales to the Scope of Work, Design Cost
Estimate, and Design Schedule under paragraph 4, above; the Project Plan under paragraph 10,
above; or any Request for Change (including, without limitation, any associated equitable
adjustment) under paragraph 13, above; and Is not resolved by senlor management within the
time permitied under paragraph 16(a), above, shall be resolved by arbitration in Seattls,
Washington, under the Construction Indusiry Arbltration Rules of the American Arbifration
Assoclation then In effect. The decision(s) of the arbitrator(s) shall be final, conclusive and
binding upon the Parties. Al other disputes shall be resolved by litigation in any court or
governmental agency, as applicable, having jurisdiction over the Parties and the dispute.

{c) In connection with any arbitration under this paragraph 16, costs of the arbitrator(s). hearing
rooms and other common costs shall be divided equally among the parties. Each party shall
bear the cost and expenss of preparing and presenting Its own case (induding, but not limited to,
its own attornays’ fees); provided, that, in any arbltration, the arbitrator(s) may require, as part of
his or her decision, reimbursement of all or a portion of the prevalling party’s costs and expenses
by the other party.

(d) Unless otherwise agreed by the parties in writing, the parties shall continue to perform their
respective obligations under this Agresment during the pendency of any dispute.

17. in the avent that either party Is prevented or delayed in the performance of any of its obligations under
this Agreement by reason beyond its reasonable controf (a "Force Majeure Event”), ther that party’s
performance shall be excused during the Force Majeurs Event. Force Majeure Events shall include,
without limitation, war; civil disturbance; flood, earthquake or other Act of God; storm, earthquake or
other condition which necessitates the mobilization of the personnel of a party or its coniractors fo
restors utlity service to customers; laws, regulations, rules or orders of any governmental agency,
sabotage; strikes or similar labor disputes involving personnel of a party, its contractors or a third
party; or anry faflure or delay In the performance by the other party, or a third party who is not an
employes, agent or contractor of the party claiming a Force Majeure Event, in connection with the
Work or this Agreement. Upon removal or termination of the Force Majeure Event, the party claiming
a Forca Majeure Event shall promptiy perform the affected obligations in an orderty and expedited
manner under this Agreement or procure a substituts for such obligation. The parties shall use all
commercially reasonable efforts to ellminate or minimize any delay caused by a Force Majeure Event.

18. This Agresment Is subject to the General Rules and Provislons set forth in Tariff Schedule 80 of the

Company's electric Tariff G and to Schedule 74 of such Tarifl as approved by the Washington Utlliles
and Transportation Commission end In effect as of the date of this Agreement.
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19. Any notice under this Agreement shall be in writing and shall be faxed (with a copy followed by mail or
hand delivery), deltvered in person, or malled, property addressed and stamped with the required
postage, to the intended recipient as follows:

if to the Govemment Entity:
Clty of Tumwater

555 Isreal Road S.W.
Tumwater, WA
Atin: Mr. Jay Eaton, PE

Fax: 360/754-4142

i to the Company: Puget Sound Energy, Inc.
3130 South 38” Street TAC-LL

Tacoma, WA 98409,
Alin: Barry Lombard

Fax: 253/476-6037

Either party may change its address specified In this paragraph by giving the other party notice of such
change In accordance with this paragraph.

20. This Agreement shall in all respects be interpreted, construed and enforced in accordance with the
laws of the State of Washington (without reference to rules goverming conflict of laws), except to the
extent such laws may be preempted by the laws of the United States of America.

21. This Agreement constitutes the entire agreement of the parties with respect to the subject matter
hereof and all other agreements and understandings of the Parties, whether written or oral, with
respect to the subject matter of this Agreement are hereby superseded in their entireties.

22. This Agreement shall be binding upon and inure to the benefit of the respective successors, assigns;
purchasers, and transferees of the parties, including but not limited to, any entity to which the rights or
obligations of a party are assigned, delegated, or transferred In any corporate reorganization, change
of organization, or purchase or transfer of assets by or to another corporation, partnership,
association, or other business organization or division thereof.

Government Entity: Corﬁpany:

CITY OF TUMWATER PUGET SOUND ENERGY, INC.
BY BY

Ralph C. Osgood
TS _Mayor ITS Mupicipal Lialson Manager
Date Signed Date Signed

Approved as to form:

Lhirky A Toolay
ATTEST:

Gayla L. Gjertsen, Clerk/Treasurer
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TUMWATER CITY COUNCIL MEETING

MINUTES OF MEETING
April 20,2004 Page 4 of 20

COMMITTEE:
Neil McClanahan

THURSTON
COMMUNITY
TELEVISION:
Neil McClanahan

THURSTON COUNTY
EMERGENCY MEDICAL
SERVICES COUNCIL:
Bruce Zeller

LOTT ALLIANCE:
Bruce Zeller

CONSENT CALENDAR:

EXHIBIT

-

Wt Eaten

DATE: & -4 ~o'i 7
RANDI HAMILTOM CCR )

MOTION:

SPECIAL ITEMS:

PROCLAMATION -
DINE OUT FOR LIFE
DAY. APRIL 29.2004:

The board discussed membership and it role pertaining to fundraising
efforts. Members also reviewed program and personnel reductions.

The council discussed the “Red Report.” The report is a review of
emergency medical services throughout Thurston County. Information also
includes how emergency services are distributed throughout the county and
response times.

On Monday, May 3, LOTT will host a Water Quality Summit for
policymakers to begin discussions about water quality that not only impacts
potable water but wastewater as well. Members received a presentation on
the scientific study on water quality within Budd Inlet.

Approval of Minutes: April 6, 2004

Ordinance No. 02004-012, Budget Amendment

Resolution No. R2004-008, Vacation of a Portion of Rural Avenue
Puget Sound Energy’s Design Agreement for Tumwarer Boulevard
Firefighter Wage Settlement for 2004 and 2005

Construction Closure of Case Road — 88" Avenue to 93" Avenue

-0 a6 oW

Councilmember Murphy pulled item b for additional clar:fication about the
funding request by the Development Services Department. Director
Gellenbeck reported the department was not able to complete permits
quickly. Permit issuing has increased from 30 days tc three months or
more. The proposal is to increase both the plan review and building
inspection fees. The budget request is to fund a position that can cover both
areas. Depending on the activity, the position could perform plan review or
field inspections.

Mayor Osgood explained that although the City receives permit fees up
front, the request for $42,000 is to meet service commitments to reduce the
time frame for issuing permits and conducting inspections

Councilmember Valenzuela moved, seconded by Councilmember
Murphy, to approve the consent calendar as presented. Motion carried.

A proclamation proclaiming April 29, 2004 as “Dine Out For Life Day” in
the City of Tumwater to unite against HIV/AIDS by participating in
community events and supporting the United Community AIDS Network
through support of programs and the use of community resources to help
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Mr. Jay Eaton

Director of Public Works
555 Israel Road S.W.
Tumwater, WA 98501

RE: Tumwater Boulevard Widening Project
Schedule 74 Underground Conversion Project Design Agreement

Dear Mr. Eaton:

Enclosed is a fully executed original of the above referenced agreement for designing the

conversion of overhead electrical facilities to underground along Tumwater Boulevard in
Tumwater. :

Within ten (10) days, Puget Sound Energy (PSE) will provide the City with a design cost
estimate and design schedule for design of the conversion project. After the City has had
the opportunity to review this information, if you like, we can meet to discuss and
finalize it. Once the City and PSE agree on the scope of work, design cost estimate and
design schedule, the City must issue a Notice to Proceed before PSE will initiate design

) work for the conversion project. The City will not incur any costs until it provides PSE
with the written Notice to Proceed.

Do not hesitate to call me at (253) 476-6037 if you have any questions or need additional
information. I look forward to working with you on this project.

Sincerely,

B mbard
Municipal Liaison Manager

EXHIBIT )3
W Eaten

cc: Jim Shoopman, City of Tumwater ]
DATE: _ Q307

RANDI HAMILTON, CCR

Enclosure



SCHEDULE 74 UNDERGROUND CONVERSION \/Z

Project Design Agreement = ﬂ?@
(D)

Project Name: Tumwater — Tumwater Boulevard Widening Project
Project Number: 10475804

THIS Agreement, dated as of this 1]{\ day of NGy , 2004, is made by and between
the City of Tumwater (the “Government Entity"), and PUGET SOUND ENERGY, Inc., a Washington
Corporation (the “Company”).

RECITALS

A. The Company is a public service company engaged in the sale and distribution of electric
energy and, pursuant to its franchise or other rights from the Government Entity, currently locates its
electric distribution facilities within the jurisdictional boundaries of the Government Entity.

B. The Government Entity is considering conversion of the Company's existing overhead electric
distribution system to a comparable underground electric distribution, as more specifically described in the
Scope of Work (as defined in paragraph 2, below) furnished to the Company by the Government Entity
(the "Conversion Project”).

C. The Government Entity has requested that the Company perform certain engineering design
services and otherwise work cooperatively with the Government Entity to develop a mutually acceptable
Project Plan (as defined in paragraph 6, below) for the Conversion Project, in accordance with and subject
to the terms and conditions of this Agreement (the "Design Work").

D. The Government Entity and the Company wish to execute this written contract in accordance
with Schedule 74 of the Company's Electric Tariff G ("Schedule 74") to govern the Design Work for the
Conversion Project.

AGREEMENT
The Government Entity and the Company therefore agree as follows:

1. Unless specifically defined otherwise herein, all terms defined in Schedule 74 shall have the same
meanings when used in this Agreement.

2. The Government Entity shall, within ten (10) business days after the date of this Agreement, provide
the Company with a written scope of work for the Conversion Project which includes, among other
things, (a) a reasonably detailed description of the scope of the work required for the Conversion
Project, {b) a list of the key milestone dates for the Conversion Project, (c) reasonably detailed
drawings showing any associated planned improvements to the Public Thoroughfare, and (d) a
statement as to whether the Government Entity desires to install the ducts and vaults for the
Conversion Project (the "Scope of Work"). The Government Entity shall provide the Company two (2)
hard copies of the Scope of Work and a copy of the relevant electronic file(s) in a mutually agreed
electronic format.

3. Within ten (10) business days of its receipt of the Scope of Work, the Company shall prepare and
submit to the Government Entity (a) a reasonably detailed, good faith estimate of the cost to perform
the Design Work (the "Design Cost Estimate"), and (b) a proposed schedule for completion of the
Design Work which, to the extent reasonably practicable, reflects the applicable key rnilestone dates
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specified in the Scope of Work and provides for completion of the Design Work within ninety (90)
business days from the date the Company receives the Government Entity’s notice to proceed under
paragraph 5, below (the "Design Schedule™). The proposed Design Cost Estimate and the proposed
Design Schedule shall be based upon the then-current Scope of Work. Unless otherwise specified in
the Scope of Work, the Design Work shall not include negotiation or acquisition of third party property
rights but shall include preliminary planning between the Company and the Government Entity
regarding their respective obligations for negotiating and acquiring third party property rights.

4. Within ten (10) business days after the Government Entity's receipt of the proposed Design Cost
Estimate and the proposed Design Schedule from the Company, the Government Entity and the
Company shall meet in order to (a) review the proposed Design Cost Estimate, (b) review the
proposed Design Schedule; (c) review the Scope of Work, and (d) make any changes necessary to
create a final Scope of Work, final Design Cost Estimate, and final Design Schedule that are
reasonably acceptable to both parties. If the parties are unable to agree upon a final version of the
Scope of Work, Design Cost Estimate, and/or Design Schedule, then either party may, by written
notice to the other party, submit the matter for resolution pursuant to the dispute resolution procedures
in paragraph 16, below. The final Scope of Work, Design Cost Estimate and Design Schedule, once
determined in accordance with this paragraph 4, may thereafter be changed or amended only in
accordance with the change procedures set forth in paragraph 13, below.

5. The Government Entity shall, within ten (10) business days after determination of the final of the
Scope of Work, Design Cost Estimate, and Design Schedule, issue (a) a written notice to proceed
which shall delineate the final Scope of Work, Design Cost Estimate, and Design Schedule, or (b)a
written notice to terminate this Agreement without cost to the Government Entity. If the Government
Entity terminates this Agreement, the costs incurred by the Company in preparing and submitting the
Design Cost Estimate and the Design Schedule shall not be reimbursable to the Company, and the
rights and obligations of the parties under this Agreement shall be terminated in their entirety and
without liability to either party.

6. Following the Company’s receipt of the notice to proceed, and within the appiicable time period
specified in the Design Schedule, the Company shall, with the cooperation and assistance of the
Government Entity as outlined in this Agreement, prepare a project plan for the Conversion Project
(the "Project Plan") which shall include, among other things, the following: (a) a detailed description of
the work that is required to be performed by each party and any third party in connection with the
Conversion Project (the "Construction Work"), (b) the applicable requirements, drawings, and
specifications for the Construction Work, (c) a description of any operating and other property rights
that are required to be obtained by each party for the Conversion Project (and the requirements and
specifications with respect thereto), (d) a detailed estimate of the costs to be incurred by each party in
its performance of the Construction Work, and {e) a detailed schedute for completing the Construction
Work (including, without limitation, the dates for delivery of the ducts and vaults and other materials
for use at the site of the Construction Work).

7. The Government Entity shall be responsible for coordinating the Design Work with al! other design
work to be performed in connection with the Conversion Project and any associated planned
improvements to the Public Thoroughfare. The parties shall work together in an effort to mitigate the
costs of the Conversion Project to each party, including, without limitation, identifying ways to
accommodate the facilities of the Company to be installed as part of the Conversion Project within the
Public Thoroughfare.

8. Within the applicable time period specified in the Design Schedule, the Company shall prepare and
submit to the Government Entity a proposed initial draft of the Project Plan. The parlies understand
and acknowledge that the proposed Project Plan submitted by the Company shall be preliminary in_
nature and shall not include, without limitation, information required to be supplied by the Government
Entity (e.g., scope and estimate of the cost of the Construction Work to be performed by the
Government Entity).
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9 Within the applicable time period specified in the Design Schedule, the Government Entity shall
(a) review the proposed Project Plan submitted by the Company, (b) complete any information
required to be supplied by the Government Entity, (c) make any changes required to conform the
proposed Project Plan to the Scope of Work and this Agreement, and (d) return the amended Project
Plan to the Company.

10. Within the applicable time period specified in the Design Schedule, the Company shall review the
amended Project Plan submitted by the Government Entity and notify the Government Entity in writing
of either the Company's acceptance of, or the Company's specific objections to, the amended Project
Plan. If the Company makes any objection to the amended Project Plan, and the parties are unable to
resolve the objections and mutually agree upon the Project Plan prior to the final design date specified
in the Design Schedule, then either party may, by written notice to the other party, submit the matter
for resolution pursuant to the dispute resolution procedures in paragraph 16, below. The Project Plan,
as mutually agreed upon by the parties or established through the dispute resolution process, shall be
attached to and incorporated in a Project Construction Agreement substantially in the form attached
hereto as Exhibit A (the "Construction Agreement”) which is to be signed by the parties prior to
commencement of the Construction Work.

11. The parties intend and agree that the Design Work and the Project Plan in its final form shall conform
to the following requirements:

(a) The Project Plan shall, if requested by the Government Entity in its initial Scope of Work, specify
that the Government Entity shall install the ducts and vaults for the Conversion Project; provided
that (i) the parties mutually agree upon and set forth in the Project Plan (A) the costs of such
installation work to be included in the Cost of Conversion, and (B) the specifications and
standards applicable to such installation work, and (ii} such installation work is accomplished by
the Government Entity in accordance with the applicable design and construction specifications
provided by the Company and set forth in the Project Plan.

(b) Each estimate of the costs to be incurred by a party shall, at a minimum, be brokzn down by
(i) the design and engineering costs, (ii) property and related costs, including any costs of
abtaining operating rights, and (iii) construction costs, including and listing separately inspection,
tabor, materials, and equipment.

{c} All facilities of the Company installed as part of the Conversion Project shall be located, and all
related property and operating rights shall be obtained, in the manner set forth in the applicable
provisions of Schedule 74. The Project Plan shall describe in detail the location of such facilities,
any related property and operating rights required to be obtained, and the relative responsibilities
of the parties with respect thereto.

(d) The schedule set forth in the Project Plan for completing the Construction Work shall include, at a
minimum, milestone time periods for completion of the Trenching, installation of ducts and vaults,
the construction and removal of any Temporary Service, and the removal of overhead facilities.

(e) The Project Plan may include the specification of work and requirements for Goviernment-
Requested Upgrades and Company-Initiated Upgrades; provided, however, that the costs
incurred by the Company with respect to the design and engineering of Company-Initiated
Upgrades shall not be included in the costs reimbursable to the Company under this Agreement
or the Construction Agreement. For purposes of the foregoing, (i) the term "Government-
Requested Upgrade" shall mean any feature of the Underground Distribution System which is
requested by the Government Entity and is not reasonably required to make the Underground
Distribution System comparable to the overhead distribution system being replaced, and (ii) the
term "Company-Initiated Upgrade” shall mean any feature of the Underground Distribution System
which is required by the Company and is not reasonably required to make the Underground
Oistribution System comparable to the overhead distribution system being replaced. For
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purposes of subparagraph (ii), above, a "comparable” system shall include, unless the parties
otherwise agree, the number of empty ducts (not to exceed two (2), typically having a diameter of
6" or less) of such diameter and number as may be specified and agreed upon in the final Scope
of Work necessary to replicate the load-carrying capacity (system amperage class) of the
overhead system being replaced. For purposes of subparagraph (i), above, any ampty ducts
installed at the request of the Government Entity shall be a Government-Requesied Upgrade.

(f) The Project Plan shall set forth all specifications, design standards and other requirements for the
Construction Work and the Conversion Project, including, but not limited to, the foltowing:
(i) applicable federal and state safety and electric codes and standards, (i) applicable construction
and other standards of the Company, and (iii) applicable street design and other standards of the
Government Entity which are in effect as of the commencement of the Conversion Project.

Upon request of the Government Entity, and in any event at the times specified in the Design
Schedule, the Company shall provide periodic reports which compare the actual costs of the Design
Work incurred to that point in time to the Design Cost Estimate, as changed or amended in
accordance with paragraph 13, below. Further, if at any time the Company reasonably expects that
the actual cost of the Design Work will exceed the Design Cost Estimate, as changed or amended in
accordance with paragraph 13, below, the Company shail notify the Government Entity immediately.
Upon receipt of the Company’s notice, the Government Entity may, at its option,

(a) notify the Company in writing that this Agreement is terminated; or

(b) request a reasonably detailed explanation supported by documentation (reasonably satisfactory to
the Government Entity) to establish that the actual costs in excess of the Design Cost Estimate
are:

(i) reasonable,
(i) consistent with the Scope of Work, and
(iti) consistent with sound engineering practices.

If the Government Entity requests an explanation, the Government Entity shall, within ten (10)
business days after receipt of the explanation,

(a) change the Scope of Work in accordance with paragraph 13, below, or

(b) direct the Company to continue with the Design Work without a change in the Scope of Work, but
reserving to the Government Entity the right to dispute the reasonableness of the costs to be paid
the Company under paragraph 14, below, in accordance with the dispute resolution procedures in
paragraph 16, below, or '

(c) direct the Company to discontinue performing the Design Work pending resolution, pursuant to
paragraph 16, below, of any dispute regarding the reasonableness of the costs, in which event the
Design Schedule will be adjusted to reflect the delay, or

(d) notify the Company in writing that this Agreement is terminated.

in the event the Government Entity terminates this Agreement or discontinues the performance of the
Design Work under subparagraph (c), above, for more than ninety (90) days, the Government Entity
shall pay the Company for all costs incurred by the Company in its performance of the Design Work
prior to the date the Company receives the Government Entity’s notice of termination, plus any costs
incurred by the Company for materials and other items ordered or procured by the Gompany with the
prior authorization of the Government Entity in order to meet the schedule for the Conversion Project.
The foregoing payment obligation shall survive any termination of this Agreement.
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13. (a) Either party may, at any time, by written notice thereof to the other party, request changes to the
Scope of Work (a "Request for Change”). No Request for Change shall be effective and binding
upon the parties unless signed by an authorized representative of each party. If any approved
Request for Change would cause an increase in the cost of, or the time required for, the
performance of any part of the Design Work, an equitable adjustment in the Design Cost Estimate
and the Design Schedule shall be made to reflect such increase. The parties shall negotiate in
good faith with the objective of agreeing in writing on a mutually acceptable equitable adjustment.
If the parties are unable to agree upon the terms of the equitable adjustment, either party may
submit the matter for resolution pursuant to the dispute resolution procedures in paragraph 16,
below. Notwithstanding any dispute or delay in reaching agreement or arriving at a mutually
acceptable equitable adjustment, each party shall, if requested by the other party, proceed with
the Design Work in accordance with the Request for Change. Any such request to proceed must
be accompanied by a written statement setting forth the requesting party’s reasons for rejecting
the proposed equitable adjustment of the other party.

(b} The Design Cost Estimate and/or the Design Schedule shall be equitably adjusted from time to
time to reflect any change in the costs or time required to perform the Design Wcerk to the extent
such change is caused by: (i) any Force Majeure Event under paragraph 17, belaw, (i) the
discovery of any condition within the Conversion Area which affects the scope, cost, schedule or
other aspect of the Design Work and was not known by or disclosed to the affected party prior to
the date of this Agreement, or (iii} any change or inaccuracy in any assumptions regarding the
scope, cost, schedule or other aspect of the Design Work which are expressly identified by the
parties in the final Scope of Work. Upon the request of either party, the parties will negotiate in
good faith with the objective of agreeing in writing on a mutually acceptable equitable adjustment.
If, at any time thereafter, the parties are unable to agree upon the terms of the equitable
adjustment, either party may submit the matter for resolution pursuant to the dispute resolution
provisions in paragraph 16, below.

14. Upon completion of the Design Work (i.e., the date on which the Project Plan is final under
paragraph 10, above, either by mutual agreement of the parties or as established through the dispute
resolution procedures), the Government Entity shall pay the Company all actual, reasonable costs to
the Company for the Design Work (which, if disputed in good faith by the Government Entity, may be
submitted by either party for resolution pursuant to the dispute resolution provisions in paragraph 16,
below), plus any costs incurred by the Company for materials and other items ordered by the
Company with the prior authorization of the Government Entity in order to meet the schedule for the
Conversion Project. If, thereafter, the Construction Agreement is executed by the parties and the
Conversion Project is completed within five (5) years from the date of this Agreement, the full amount
of the costs incurred by the Company in its performance of the Design Work shall be included in the
"Shared Company Costs" under the Construction Agreement and any payment of such amounts
under this Agreement shall be credited to the Government Entity in calculating the "Net Amount”
payable under the Construction Agreement.

15. Within sixty (60) business days after completion of the Design Work, the Company shall issue to the
Government Entity an itemized invoice for the amounts payable under this Agreemenrt. Such invoice
shall be in a form mutually agreed upon by the Company and the Government Entity and shall, at a
minimum, itemize the design and engineering costs, including and listing separately inspection, labor,
materials and equipment. In the event the Government Entity does not verify such invoice within ten
(10) business days of receipt, the Government Entity shall provide a written request to the Company
specifying the additional information needed to verify the invoice. The Comipany will provide, within a
reasonable period after receipt of any request, such documentation and information as the
Government Entity may reasonably request to verify such invoice. The Government Entity shall pay
the Company ali amounts payable under this Agreement within thirty (30) days after receipt of the
Company's invoice. Payment as provided in this Agreement shall be full compensation for the
Company's performance of the Design Work, including without limitation all services rendered and all .
materials, supplies, equipment, and incidentals necessary to complete the Design Work.
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16.

17.

18.

Dispute Resolution Procedures:

(a) Any dispute, disagreement or claim arising out of or concerning this Agreement must first be
presented to and considered by the parties. A party who wishes dispute resolution shall notify the
other party in writing as to the nature of the dispute. Each party shall appoint a representative
who shall be responsible for representing the party’s interests. The representatives shall
exercise good faith efforts to resolve the dispute. Any dispute that is not resolved within ten (10)
business days of the date the disagreement was first raised by written notice shall be referred by
the parties’ representatives in writing to the senior management of the parties for resolution. In
the event the senior management are unable to resolve the dispute within twenty (20) business
days (or such other period as the parties may agree upon), each party may pursue resolution of
the dispute through other legal means consistent with the terms of this Agreement. All
negotiations pursuant to these procedures for the resolution of disputes shall be confidential and
shall be treated as compromise and settlement negotiations for purposes of the state and federal
rules of evidence.

(b) Any claim or dispute arising hereunder which relates to the Scope of Work, Design Cost
Estimate, and Design Schedule under paragraph 4, above; the Project Plan under paragraph 10,
above; or any Request for Change (including, without limitation, any associated equitable
adjustment) under paragraph 13, above; and is not resolved by senior management within the
time permitted under paragraph 16(a), above, shall be resolved by arbitration in Seattle,
Washington, under the Construction Industry Arbitration Rules of the American Arbitration
Association then in effect. The decision(s) of the arbitrator(s) shall be final, conclusive and
binding upon the Parties. All other disputes shall be resolved by litigation in any court or
governmental agency, as applicable, having jurisdiction over the Parties and the dispute.

(c) In connection with any arbitration under this paragraph 16, costs of the arbitrator(s), hearing
rooms and other common costs shall be divided equally among the parties. Each party shall
bear the cost and expense of preparing and presenting its own case (including, but not limited to,
its own attorneys’ fees); provided, that, in any arbitration, the arbitrator(s) may require, as part of
his or her decision, reimbursement of all or a portion of the prevailing party’s costs and expenses
by the other party.

(d) Unless otherwise agreed by the parties in writing, the parties shall continue to perform their
respective obligations under this Agreement during the pendency of any dispute.

In the event that either party is prevented or delayed in the performance of any of its obligations under
this Agreement by reason beyond its reasonable control (a "Force Majeure Event”), then that party's
performance shall be excused during the Force Majeure Event. Force Majeure Events shall include,
without limitation, war; civil disturbance; flood, earthquake or other Act of God; storm. earthquake or
other condition which necessitates the mobilization of the personnel of a party or its contractors to
restore utility service to customers; laws, regulations, rules or orders of any governmental agency;
sabotage; strikes or similar labor disputes involving personnel of a party, its contractors or a third
party; or any failure or delay in the performance by the other party, or a third party who is not an
employee, agent or contractor of the party claiming a Force Majeure Event, in connection with the
Work or this Agreement. Upon removal or termination of the Force Majeure Event, the party claiming
a Force Majeure Event shall promptly perform the affected obligations in an orderly and expedited
manner under this Agreement or procure a substitute for such obligation. The parties shall use all
commercially reasonable efforts to eliminate or minimize any delay caused by a Force Majeure Eventl.

This Agreement is subject to the General Rules and Provisions set forth in Tariff Schedule 80 of the
Company's electric Tariff G and to Schedule 74 of such Tariff as approved by the Washington Utilities
and Transportation Commission and in effect as of the date of this Agreement.
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19. Any notice under this Agreement shall be in writing and shall be faxed (with a copy followed by mail or
hand delivery), delivered in person, or mailed, properly addressed and stamped with the required
postage, to the intended recipient as follows:

If to the Government Entity:

City of Tumwater

555 Isreal Road S.W.
Tumwater, WA

Attn: Mr. Jay Eaton, PE

Fax: 360/754-4142
if to the Company: Puget Sound Energy, Inc.
3130 South 38" Street TAC-LL

Tacoma, WA 98409
Attn; Barry Lombard

Fax: 253/476-6037

Either party may change its address specified in this paragraph by giving the other party notice of such
change in accordance with this paragraph.

20. This Agreement shall in all respects be interpreted, construed and enforced in accorcdance with the
laws of the State of Washington (without reference to rules governing conflict of laws), except to the
extent such laws may be preempted by the laws of the United States of America.

21. This Agreement constitutes the entire agreement of the parties with respect to the subject matter
hereof and all other agreements and understandings of the Parties, whether written or oral, with
respect to the subject matter of this Agreement are hereby superseded in their entireties.

22. This Agreement shall be binding upon and inure to the benefit of the respective sUCC2SS0rS, assigns,
purchasers, and transferees of the parties, including but not limited to, any entity to which the rights or
obligations of a party are assigned, delegated, or transferred in any corporate reorganization, change

of organization, or purchase or transfer of assets by or to another corporation, partnership,
association, or other business organization or division thereof.

Government Entity: Company:

CiTY OWER PUGET SOUND ENERGY, INC.
~

/ L

BY /(f‘% :mcrﬁ By DOWA g{»@
Rékﬁh C. Osgood/\ ' <\sz’e

ITS Mavor - ITS Munici iaison Manager

Date Signed Apr\'\ a7, 2004 Date Signed 5,/\‘/” Dtt

Approved as to form:

(i i et 7 sotof
_ S

e ) A

Sayla a&@ertsen, @asurer
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July 13, 2004

Puget Sound Energy, Inc.

Attention: Barry Lombard, Municipal Liaison Manager
310 South 38th Street TAC-LL
Tacoma, WA 98509

Re: Tumwater Boulevard Widening Project —
Schedule 74 Underground Conversion Project Design
Agreement

Dear Mr. Barry:

Pursunant to your proposed design schedule and cost estimate dated

July 1, 2004, please accept this correspondence as your Notice to Proceed
with design. The only exception or caution we have is that you be fully
aware that the design of the Linderson Way / Tumwater Boulevard
intersection is still under consideration by city officials and remains fluid
at this time. With luck, we will know in a short period of time whether or
not we'll opt for the roundabout option vs. something similar to what is
currently on the preliminary plans. Should the roundabout option be
chosen, we will hasten to provide you with revised preliminary plans for

that affected portion of the project area.
Please don’t hesitate to call if you have any questions.

Sincerely,

A2

Jame Shoopman P.E.
Design/Construction Manager

EXHIBIT __\S

DATE: a2 -1 ,O")

RANDI HAMILTON, CCR

JPS/ca

c: Tumwater Boulevard File ST 00008

L\Tumwater Boulevard\PSE Notice to Procecd






AGENDA ITEM NO. - EXHBIT _ Q|

MEETING DATE: September 9, 2005 wr_faton
_ DATE:_ R~~0Y

FROM: Public Works Department / Jay C. Eaton, P.E.; Director jeaton@ci

RANDI HAMILTON, CCR

Doug Baker, City Administrator dbaker@citumwater wa us
Public Works Committee

P U

Jim Shoopman, P.E., Design/Construction Mgr.

RE: Tumwater Boulevard: Puget Sound Energy (PSE) Agreements for
Electrical Utility Relocations
1) References: (List only those attaciled)

A Tumwater Boulevard Facility Relocation Agreement Relocation Plan
B.  Tumwater Boulevard Underground Conversion Project Plan

C.  Schedule 74 Underground Conversion Project Construction Agreement
D.  Capital Facilities Plan Worksheet '

2)

Action Requested / Staff Recommendation:

Staff requests that the Public Works Committee recommend the City Council -
approve, and authorize the Mayor to sign, the Schedule 74 Underground Conversion
Agreement and Project Plan, and the Facility Relocation Plan, and authorize the
Mayor to issue a Notice to Proceed for relocation of PSE facilities.

3)

History & Facts Brief:

There are both overhead and underground facilities that must be relocated to
accommodate the proposed Tumwater Boulevard roadway improvement project.
The city has expressed a desire to convert the overhead portion of the facilities to an
underground system and in July 2004 entered into a design agreement with PSE.
The Schedule 74 Underground Conversion Agreement is required and regulated by
the Washington State Utility and Transportation Commission (WSUTC), Tariff ‘G’
The existing underground portion of the facilities (and the overhead portion, if not
converted) are not included in the Schedule 74 agreement and are typically
relocated as part of the utility’s Franchise Agreement. Typically, facilities relocated
to accommodate the city’s improvements in the right-of-way are the responsibility of
and paid for by the utility, and Schedule 74 conversions have a cost sharing
component,

Because PSE had an easement over the Port of Olympia property prior to
Airdustrial Way being dedicated to the city as public right-of-way, their rights
supercede the city’s under the Franchise Agreement and WSUTC’s Tariff ‘Q’. The
city has to bear the full cost of any relocation of PSE electrical facilities in the
Tumwater Boulevard right-of-way. This is not true for gas, telephone or fiber optic
utilities.

TUM 00305




Public Works Committee

September 9, 2006

Tumwater Boulevard: Puget Sound Energy Agreements for Electrical Utility
Relocations

Page Two

4) Discussion & Alternatives:

Both the city's and PSE's plans were coordinated to minimize conflict, however
there are significant facilities at the intersections of Capitol Boulevard, New Market
Street, and Linderson Way that will be impacted.

PSE's plan, and the associated cost estimate, assumes the worse case scenario in
which several major runs of cable can’t be salvaged due to relocation of vaults at the
intersections. The design provides the opportunity to salvage existing facilities and
minimize loss and expense where possible. The ability to salvage these facilities
won't be known until the work by PSE is actually underway.

The relocation part of the work requires a Notice to Proceed, as acceptance of the
city’s liability for the cost, whereas the Schedule 74 Conversion is initiated by a
signed agreement.

The relocation work at Capitol Boulevard will cause power outages to businesses
and PSE is not required to provide temporary power generation.

5) Fiscal Notes:

The city’s cost for the conversion is estimated at $103,600 to PSE plus the cost of
trenching, backfill, restoration and excavation for vaults, which is estimated at up
to $20,000 depending on bid prices.

The PSE estimate for the relocation work is $646,077 if none of the existing
facilities described previously can be saved. There are several runs of cable whose
replacement costs approach $100,000.

The 2005 CFP included $260,000 for the PSE work. It wasn't known at that time
that the city would be responsible for 100 percent of the cost for the relocation work.
The CFP amount will need to be revised to reflect the actual cost.

SR 06045pwce
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June 21, 2005

Mr. Jay Eaton

Director of Public Works
City of Tumwater

555 Israel Road S.W.
Tumwater, WA 98501

RE:  Tumwater Boulevard Facility Relocation Agrecmént
Relocation Plan . :

Enclosed for your review and comment is a Relocation Plan for the relocation of electric facilities
lomddmgThmwatuBmﬂwudinT\mmThcmwhedeocaﬁmP}mhubempmpued
in accordance with the Pacility Relocation Agreement signed by the City and PSE on December

IG,M.mMthwMuamwosédwodMqidwaﬁonMwﬁmgtemdﬁml_

project drawings,

Please review the attached Relocation Plan and provide me with any comments you may have as
soon as possible. If the enclosed plan is acceptable to the City of Tumwater please provids PSE
with a written “Notice to Proceed with Relocation Work” at your earliest convenience. Issuance
ofthofNoﬁcemeegdwithRdwaﬁanmk”inaﬁmdymnqwinmetbatwemee}thc
- City’s schedule for the Tumwater Boulevard Improvemests Project. PSE will not proceed with
any construction activitics that would incur reimbursable costs until the City issues the “Notice to
Proceed with Relocation Work” -

Do not hesitate to call me at (253) 476-6037 if you have sny questions or need additional
information. We look forward to continuing to work with the City on this project.

Sincerely,

Bamry
Municipal Liaison Manager

cc: Dana Marie Smith, Potelco
Jim Shoopman, City of Tumwater

Puget Sound Energy, Inc. » 3130 South 38th Sireet »  Tacoma, WA 98409
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Exhibit B: Project Plan
PUGET SOUND ENERGY

City of Tumwater: Tumwater Boulevard Relocation Project
Project Number 101025446
June 20, 2005

This Project Plan describes work to be performed by Puget Sound Energy (PSE) and the City of
Tumwater (the City) for the relocation of J-boxes, pull vaults, switches, mini-pad transformers,
totai underground transformers and associated equipment (“Facilities”) described herein (the
“Relocation Work™). In addition to this docament, this Project Plan includes and consists of:

+ Drawings and specifications for the Relocation Work

+ The Project Cost Estimate document(s)

The above listed materials are further described below.

The City and PSE must mutually approve revisions to this Project Plan.

I. Description and Allocation of the Work

A. Detailed Description of the Work: Improvements to Tumwater Boulevard between
the I-5 ramps and Capitol Boulevard will necessitate the relocation of the following facilities at
the following locations:

STA "A"48+94 & 49+03 :
+ Relocate vanlts 560974-139658 and 560974-139657 to the north & west of sidewalk.

STA 119+ 20

s Relocate J-box vault 560962-139661 and MP 560962-139660 to the south and west of
sidewalk.

o Adjust elevation of crossing to eliminate conflict with storm sewer pipe between catch basins
CB#14 and CB#15.

e Reroute and re-pull primary cables as required.

STA "A"62+15:

e Relocate vault 560976-139794 to east side of New Market Street round-about to outside curb
line.

e Relocate 560974-139793 to north of curd line.

* Reroute and re-pull feeder and primary cables as required.
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STA “A” 64 +95 '
* Intercept existing conduits and reroute.

STA “A” 68 +95:
* Install extra 4” spare across Tumwater Boulevard (PSE cost)

STA "A"75420:
* Lower crossing to eliminate conflict with storm drain pipe between CB#51 and CB#54.
» Install extra 4” spare across Tumwater Boulevard,

STA "A"79-H41:
» Relocate TUT adjacent to switch 0-5021 (no grid number on map).

STA “A” 86+65 LT:

» Relocate switch cabinet 561091-139989 and J-box 561092-139989 to behind back of
sidewalk.

* Reroute and re-pull feeder and primary cables as required.

» Ensure cable/conduit runs do not conflict with storm drainpipe between CB#73 and CB#76.

STA "C"206+50 RT:
* Relocate J-box 561071-140004 in sidewalk
* Relocate MP 561070-140004 to behind new sidewalk.

B. Allocation of Work Between Partles: The tasks associated with the Relocation Work
shall be allocated between the parties as follows:

Notice to Customers: The City will provide notification to customers.

Surveyimg: The City will provide all survey data.

Traffic Control: PSE’s Service Provider, Potelco, will provide all traffic control required for the
Relocation Work.

Coordination with Other Utilities: PSE will make available drawings for review to other
utilities as requested

Service Interruptions: Temporary interruption of electric service to customers may be required
during construction of the Relocation Work. PSE will use best efforts to provide 48 hours
advance notice of service interruptions. City will provide information to customers regarding
street improvement project.
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II. Applicable Requirements and Specifications for the Work

The Relocation Work described above shall be performed in accordance with PSE Design
Standards referenced in the PSB project drawings as such standards were in effect as of July 1,
2003.

Any change in the Relocation Work described in this Project Plan may require compliance with
other PSE Design Standards applicable to such work.

III. Project Costs Estimate & Allocation

A. Cost Estimate and Cost Allocation: The estimate to perform the Relocation Work is
included in Section IV below. The City is responsible for reimbursing PSE for 100% of the
actual costs incurred by PSE/Potelco, based on time and materials, to perform the relocation
portions of the work.

There are three areas that PSE has elected to install additional equipment that is not considered
part of the relocation work. This equipment will be installed at 100% PSE cost. The arcas are:

o From PVO0! and JOI across Linderson Way to EP1. Two 6’ and two 4” conduits will be
installed.

e From PV03 and JO3 across the roundabout to PVO3A and EM2. Two 6’ and two 4” conduits
will be installed.

o At station 69+00, from EM3 to EM4 two 4 conduits will be installed.

B. Costs Not Incinded: The Relocation Cost Estimate shall not include the following
costs, which shall be borne by the parties as set forth below:

1. Overtime Costs. The City has specified that the conversion project will be day
work. The cost estimate does not include overtime or night time vork.

2. Surveying Costs. City to provide survey.
3. Final Restoration of Asphalt and Final Landscaping Costs. The City will be

responsible for final restoration of asphalt and final landscaping end,
therefore, the estimate does not include these costs.

4. Permitting Costs. PSE will work under the permits obtained by the City.

5. Conduits identified as existing are assumed to be available for usz. Cost of
replacement of existing conduits are not included.

6. Time to find existing conduit at intercept points is assumed to be four hours.
Time in excess of this is not included.
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7. Cost to excavate through existing Controlled Deasity Fill (CDF) is not
included.

8. Cost for backfill with CDF or Fluidized Thermal Backfill is not included.

C. Assumptions Upon Which Relocation Costs Were Based:

Schedule

1 PSE, or its contractor, will be provided continuous access to the construction site during
the construction period as necessary to complete its work. At a minimum, access will be
from 7:00 AM to 5:30 PM Monday through Friday.

PSE or its contractor will perform PSE's Relocation Work according to the following
Schedule of Work mutually established by PSE/Potelco and the City.and 1ts contractor in
May, 2005:

[ 3]

Approximate relocation work start date July 22, 2005
Approximate start of Tumwater Boulevard Schedule 74 work by City contractor is
August 15, 2005 A

* Relocation work st west and east ends of Schedule 74 conversion project will start
approximately on September 15, 2005

* Approximate Date Relocation 10/31/05
Work Completed

* This schedule is subject to change to accommodate the schedule for the City of
Tumwater's Tumwater Boulevard Project.

Traffic Control

3 Traffic control will be provided as allocated under Section 1 B, Allocation of 'Work
between the Parties, above.

PSE Design Plans

4 PSE will work under permits obtained by the City or its consultant. Such pennits will
cover any and all PSE relocation work.

5 Locations for relocated facilitics a8 shown on the plans are available for use.

6 Work requiring a scheduled disruption of electricity to customers will bo done within
business hours at straight time rate of pay (see Part IIl C 1). Outagw will be scheduled
with a minimum of forty eight (48) hours notice.

7 Work does not include installation and removal of “temporary” facilities at the request of
others during construction.
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IV. Relocation Cost Estimate
The Relocation Cost Estimate is $489,155.21.

V. Relocation Work Drawings

Drawings for the Relocation Work are attached as project drawings for Work Order #
101025446. The Relocation Work is shown on sheets 1 through 9 of the attached drawings.
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Potelco
Sales Tax
Sub Total

Materials
Sub Total
PSE OH 15%

Total

100% City 100% PSE Combined

$282,700.10 $  41,974.90 $324,675.00

$2487761  $360370  $2857140
$307 577.71 $45,668.69 $353,246.40

$117.77465 §  2.05055  $120.733.20
$426,352.38  $48627.24  $473,970.60

$63.80285 $7.204.00  §71.006.94
$480,15521  $65.921.33  $545.076.34
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Exhibit A: Project Plan

City of Tumwater: Tamwater Boulevard Underground Conversion
Project Number: 101022060
June 8, 2005

This Project Plan describes work to be performed by Puget Sound Energy and/or its contractor
("PSE") and the City of Tumwater and/or its contractor ("City”) for the conversion of

certain PSE electrical distribution system facilities as described herein (the *Conversion Project").
In addition to this document, this Project Plan includes and consists of:

. Relevant drawings and specifications for the Conversion Project work

« Relevant PSE Standards for installation of PSE facilities

. Project Cost Estimate document(s)

The City and PSE must mutuall ve revisions to this Project Plan.

Conversion Project Scope

Pursuant to PSE’s Schedule 74, PSE will convert its existing overhead distribution system of
15,000 volts and less to an Underground Distribution System within the following arza (the
"Conversion Area”): Along and within portions of Tumwater Boulevard from Linderson Way
SW (approximately station 50 + 50) cast to New Market (approximately station 64 + 45). The
Conversion Project will also include conversion of overhead service lines and removal of PSE’s
existing overhead distribution facilities within the Conversion Area for a total of 1,280 feet,
which inchudes two crossings. Refer to project drawings for PSE Work Order 10102:2060.

PSE will include a system upgrade in the conversion project, which will consist of two (2) six-
inch (6) conduits and pull vault for future feeders. The two six-inch conduits will be installed
within 950 feet of the trench but not in the two street crossings. The excavation for the pull vault
will be 5 4” deep-by 9° wide by 11’ long. The cost for this system upgrade, including the
proportional increase in trench width and pull vault excavation, will be 100% PSE’s
responsibility. PSE will aredit the City for the proportional increase in trench width and pull
vault excavation through a Change Order, after the trenching is completed and the costs can be
quantified. .

Operating Rights

The existing overhead distribution facilities are located entirely within private rights derived
from an easement document recorded on December 8, 1981 under Thurston County Auditor’s
file No. 8112080070. By mutual agreement between PSE and the City, all of the converted
facilities (except for two crossings at 59 + 60 and 54 + 80) will be relocated within the same
easement area and will be covered by private rights derived from the sbove referenced easement
document. The two crossings will be within the City of Tumwater right-of-way and after a five-
year relocation protection period, PSB will be responsible for costs associated with any City
requested relocation of these crossings. .

City of Tumwater Page 1
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City Responsibilities

Notice to Customers: The City will provide appropriate written notice to customers ‘within the
Conversion Area prior to the start of Conversion Project construction work, including City and
PSE contact information, Convession Project Schedule, anticipation of service interruptions and
work required to be performed by customers.

Trenching, Restoration & Job Coordination: The City will be responsible for all trenching
costs (except for costs associated with the proportional increase in trench width for PSE’s two
six-inch conduits and a pull vault). The City will perform all excavation and trenching, shoring
(if required), bedding, backfill, final site restoration and job coordination required for the
installation of the Underground Distribution System.

Sarveying: The City will perform all surveying for vault, duct and trench alignment, elevation
grades and offsets.

Traffic Control: The City will provide flagging and traffic control as required for all work
performed by the City.

Notice to Convert or Modify Service Lines: Unless otherwise specified in this Project Plan, at
the completion of the Conversion Project all customers within the Convession Area must be
served by underground services lines. The City will be responsible for replacing existing
overhead service lines with underground service lines or modifying/rerouting existing
underground service lines as required to connect to the Underground Distribution System.
Service lines to be replaced or modified are listed in this Project Plan. Costs for providing -
secondary distribution, a new Point of Delivery and reconnecting the Customer’s existing
underground service shall be 100% the City’s cost. The City has agreed to assume the cost of
trenching or excavation necessary for the installation or re-routing of an underground sexvice on
private property. The costs to convert or modify service lines are not included in the attached
Construction Costs Estimate Summary. '

Coordination of Other Utilitles: The City will coordinate the removal and relocation of other
utilities attached to PSE's poles within the Conversion Area and will coordinate any joint use by
other utilities of any excavations and/or trenches used for the Conversion Project.

Obtaining Permission/Consent to Work on Private Property: The City is responsible for
obtaining permission/consent for PSE/Potelco to work on private property.

PSE Responsibilities

Trenching: PSE will be responsible for the cost of the proportional increase in trench width for
PSE upgrades - i.c. the two six-inch conduits and a pull vault.

Installation and Removal of Electrical Facilities: PSE will install all electrical facilities for the
Underground Distribution System and will remove the existing overhead facilities (ncluding
overhead service lines) within the Conversion Area after the Underground Distribution System is
placed in service, all customer service lines are connected thereto and all other utilities have been
removed from PSE's poles. PSE will fill holes loft after pole remove with compacted native
material.

Traffic Control: PSE will provide flagging and traffic control as required for all work
performed by PSE.

City of Tumwater Page 2
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Underground Service Lines: Unless otherwise specified in this Project Plan, at the completion
of the Conversion Project all customers within the Conversion Area must be served by
underground setvices lines. PSE will connect all underground service lines to the Underground
Distribution System in accordance with PSE Schedule 85. PSE will provide information and
assistance to customers and the City to facilitate work to be performed by the City associated
with underground service lines. PSE will disconnect and reconnect service to custorners during
regular business hours and will schedule service line work with customers at least 48 hours in
advance. Service lines to be replaced or modified are listed in this Project Plan.

Service Interruptions: Temporary interruptions of electrical service to customers will be
required during construction of the Conversion Project and transfer of customers to the
Underground Distribution System. PSE will use reasonable efforts to provide at least two
working days advance notice of service interruptions io customers.

Customers Responsibilities

Underground Service Lines:

Service lines within the Conversion Area must be replaced or modified to provide underground
service from the Underground Distribution System. PSE Tariff Schedule 85 will apply to
performance of this work. The service lines to be replaced or modified arc listed below in a
section entitled Service Lines. Although Customers are normally responsible for the replacement
or modification of service lines, as indicated above in the section entitled City Responsibilities,
the City will assume responsibility for conversion or modification of service lines for this
Conversion Project. The costs to convert or modify service lines are not included in the attached
Construction Costs Bstimate Summary.

Construction Work Schedule

The Conversion Project Work will be performed in accordance with the following Work
Schedule, unless this Schedule is revised by mutual consent and agreement of the City and PSE
or circumstances beyond the control of PSE and the City preclude such performance..

Installation of ducts and vaults: PSE/Potelco will complete the installation of veults and ducts
concurrent with the City’s road improvement project. The anticipated start date for the road
improvement project is August 15, 2005. The anticipated start date for installation of ducts and
vaults is August 22, 2005 and is dependent upon the City’s Contractor having trench open and
available for PSE/Potelco. The anticipated completion date for installation of ducts and vaults is
September 12, 2005. The electrical underground installation has an anticipated completion date
of October 5, 2005. The PSE/Potelco start and completion dates may change if the City start
date changes.

Installation of equipment, connection of customer service lines and removal of the existing
overhead facilities: PSE/Potelco will complete the installation of equipment, connection of
customer service lines and removal of existing overhead facilities concurrent with the City’s road
improvement project. The anticipated start date for the road improvement project is August 15,
2005. The anticipated start dato for installation of equipment, connection of customer service
lines and removal of the existing overhead facilities is September 14, 2005 and the anticipated
completion date is October 5, 2005. The PSE/Potelco anticipated start and completion dates
might change if the City start date changes.
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Dally Productivity Rate: The Daily Productivity Rate is based on the City’s contractor opening
a minimum of 250 fect of trench per day. The Daily Productivity Rate is used to calculate the
number of days a PSE/Potelco crew will be installing the conduits and vaults.

Project Cost Estimate & Allocation

The estimated costs to perform the Conversion Project are presented in the attached Project Costs
Estimate Summary (Attachment A) and consist of PSE's good faith estimate of costs to design
and construct the Conversion Project together with the City’s good faith estimate of its costs to
perform certain work as described in the Project Plen (if any). Estimated project costs are based
on the installation of Facilities and performance of the Conversion Project as described in this
Project Plan and may be subject to change in the event that performance of the Conversion
Project differs from that described in this Project Plan.

Actual project costs will be allocated pursuant to the Conversion Project Design Agreement and
Construction Agreement and PSE's rate Schedule 74. As of the date of this Project Plan and
unless otherwise altered by one or more mutually agreed Requests for Change, certain project
costs will be allocated as follows:

e Costs incurred to acquire Public Thoroughfare for the installation of the Conversion Project
Facilities (if any) will be 100% Govermnment Costs.

» The cost for trenchmg in the Conversion Area will be allocated 100% to the City (excluding
the cost of trench for PSE upgrades i.e. two six-inch conduits and a pull vault, which will be
100% PSE’s responsibility).

e The City has elected to assume 100% of the costs for trenching or excavation necessary for
the installation or re-routing of an undesground service on private property.

Assumptions

The Project Design Work (construction plans and specifications), Construction Schedule and
Construction Costs Estimate are based on and reflect the following assumptions. Construction
conditions that are not consistent with these assumptions may result in a request for change to the
Construction Schedule and/or Construction Costs Estimate pursuant to Section 6 of the
Construction Agreement.

Schedule

1 PSE will be provided continuous access to the construction sitc and associated electrical
work from 7:00 AM to 3:30 PM Monday through Friday or 7:00 AM to 5:00 PM Monday
through Thursday (regular business hours).

2 The normal PSE construction crew work schedule for the duct and vault crew consists of five
eight-hour workdays per week within the working period referenced in assumption | above.
The normal PSE construction crew work schedule for the electrical crew consists of four ten-
hour workdays within the working petiod referenced in assumption 1 sbove.
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3 Once PSE's construction crews are mobilized, the conversion will be constructed in one
continuous nonstop cffort, end to end, until the project is completed.

4 Cut-over and transfers of existing customers will be performed during regular business hours.
Overtime charges may be assessed for work performed outside of the regular business hours
referenced in assumption 1.

5 Customer work to install or modify service lines and work necessary by other utilities will be
performed and competed so as not to interfere with or delay the performance of PSE's work.

PSE Design Pians

6 The Conversion Project will be performed as shown in PSE's project drawings and PSE's
design and construction stendards, which accompeny this Project Plan.

7 PSE's design is based 90% roadway design hardcopy drawings provided to PSE by the City
the week of November 22, 2004 and the updated storm drainage plans provided to PSE on
May 6, 2005 . ‘

8 Vault excavation will provide for appropriate grade, elevations and locations. The bottom o
vault excavations will be leveled with a minimum of six (6) inches of 5/8 inch crushed rock.

9 Maximum trench depth for PSE conduits and conductors is 48 inches unless otherwise shown
on PSE's project drawings.

10 Minimum depth of cover sbove the top of PSE's conduits and conductors is 36 inches unless
otherwise shown on PSE's project drawings..

11 This Project Plan does not include installation and removal of “temporary” facilities at the
request of others during construction.

Cost Estimate

12 The estimated costs presented in the Construction Costs Estimate Summary are based on the
installation of facilities at locations shown in PSE's project drawings and otherwise in
accordance with this Project Plan.

13 The estimsted costs preseated in the Construction Costs Estimate Summary are based on the
performance of work by PSE in accordance with the Construction Work Schedule included
in this Project Plan during the working period addressed in assumptions 1 and 2 above. No
overtime work is included in this Project Plan.

14 The estimated costs presented in the Construction Costs Estimate Summary provide for
performance of duct & vault installation; electrical installation of distribution system;
removal of overhead service lines; connection of underground sezvice lines to the
Underground Distribution System and all iaterials and overheads required for the above
mentioned work.

15 The estimated costs presented in the Construction Costs Estimate Summary are based on the
City’s contractor opening a minimum of 250 linear fect of trench per day.

PSE Facilities Design Standards

This Conversion Project has been designed by PSE and will be constructed by PSE and the City
in accordance with PSE design and construction standards in effect as of the date of this Project
Plan. Standards applicable to work to be performed by the City have been provided to the City is
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PSE's Electric Distribution Trench/Duct/Vault Construction Standards, 2003, attached to this
Project Plan by reference.

Services Lines
The following services must be replaced or modified to provide underground service from the
Underground Distribution System.

7380 Linderson Way SW, Olympic Pipeline, OH 3 phase service, replace with new UG service to
(2) delta transformers V01 & V02

711 Tumwater Bivd SE, City of Tumwater # pump and well house, OH 3 phase service, replace
with new UG service to (2) delta transformers V05 & V06

7511 New-Market ST SW, Department of General Administration, OH 3 phase service, replace
with new UG service to Y04

Cut-overs and Transfers

Some PSE customers within the Conversion Area will experience disruption of clectric service
during the completion of this Conversion Project. Customers may experience service disruptions
when transferring PSE system load from the Overhead to the Underground Distribution System.
PSE will notify all customers in advance of expected outages. PSE will provide 48-hour advance
notice of ontages. All cut-over and transfer work will be completed during normal business
hours. At their request, customers will be charged overtime premium for after bowrs cutover and
transfer work.

Acceptance of Project Plan
The City and PSE mutually agree to and accept this Project Plan as of the date indicated:

For the City of Tumwater: For Puget Sound Energy:
By: By:
Date: Date:
City of Tumwater Page 6
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EXHIBIT A
SCHEDULE 74 UNDERGROUND CONVERSION
Project Construction Agreement
—— —

Project Name: Tumwater - Tumwates Boulevard Widening Project
Project Number; 101022060

THIS Agreement, dated as of this day of , 2004, la made by and between
the City of Tumwater (the “Government Entity”), and PUGET SOUND ENERGY, Inc., a Washington
Corporation (the “Company”). '

RECITALS

A. The Company is a public service company engaged In the sale and distribution of electric
energy, and pursuant to its franchise or other rights from the Government Entity, currently locates its
electric disiribution fachities within the jurisdictional boundarles of the Government Entlty.

B. The Government Entity has detesmined that it is necessary to replace the existing) overhead
eleciric distribution system within the area specified in the Project Plan (es defined below) (ths
"Conversion Area”) with a comparable underground electric distribution system, all as more specifically
described in the Project Plan (the "Conversion Project’). .

C. The Government Entity and the Company have previously entered Into a Project Design
Agreement dated as of May 17, 2004 (the Design Agreement”), pursuant to which the parties completed
certain engineering design, cost assessment, operating rights planning and other preliminary work relating
to the Conversion Project and, in connection with that effort, developed the Project Plan.

D. The Government Entlty and the Company wish to execute this written contract In accordance
with Schedule 74 of the Company's Electric Tariff G ("Schedule 747) to govern the completion of the .
Conversion Project, which both parties intend shall qualify as an underground conversion under the terms
of Schedule 74.

AGREEMENT
The Government Entity and the Company therefore agree as follows:

1. Definitions.

{a) Unless specifically defined otherwise hereln, all terms defined in Schedule 74 shall have the same
meanings when used In this Agreement, including, without imitation, the following:

] Cost of Conversion;

)] Public Thoroughfare;

i) Temporary Service;

v) Trenching and Restoration;

v) Underground Distribution System; and
vi) Underground Service Lines.

(b) “Company-Initiated Upgrade® shall mean any feature of the Underground Distribution System

which Is required by the Company and is not reasonably required to make the Underground
Distribution System comparable to the overhead distribution system being replaced. For

Construction Agreement, Attachment "B” to Schedule 74, Page 1
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purposes of the foregoing, a‘compaable‘systomshalhdudo,unlessﬂwPuﬂesdhe‘rwlse
agree.|honunberofcmptyducts(nolboxcoodlwo(Z).lypbellyhavimadiameterum'orless)
of such diameter and number as may be specified and agreed upon in the Project Plan necessary
m the load-carrying capacily (system amperage class) of the overhead system being

(c) "Estimated Relmbursable Private Conversion Cos!s” shall mean the Company’s good faith
estimate of the Relmbursable Privaie Converslon Costs, as specified In the Project Plan and as
changed and adjusted from time to tme In accordance with Section 6, below.

(d) “Estimated Relmbursable Temporary Service Cosis® shall mean the Company’s good faith
estimats of the Reimbursable Temporary Service Costs, as specified in the Project Plan and as
d\angedandadjustedfmmumetoﬂmohawordancewlﬁmsmne. below.

(e) "Estimated Reimbursable Upgrade Costs” shall mean the Company's good faith estimate of the
Reimbursable Upgrade Costs, as specified in the Project Plan and as changed and adjusted from
time to ime in accordance with Section 8, below.

() “Estimated Shared Company Costs” shall mean the Company's good falth estimate of the Shared
Company Costs, as specified in the Project Ptan and as changed and adjusted from time to tme
In accordance with Section 8, below.

(g) “Estimated Shared Government Costs” shall mean the Government Entity's good faith estimate of
the Shared Government Costs, asspeclﬂedhmeProjectP'mandasd\angodandad]usted
from time to time In accordance with Section 6, below.- ) .

(h) "Govemment-Requesied Upgrade” shall mean any feature of the Underground Distribution
SystememquesbdbthwmmMEnﬁtymdlsnotmonaNymmkedbmakoﬂw
Underground Distribution System comparable io the overhead distribution system being replaced.
For purposes of the foregoing, any emply ducts Installed at the request of the Government Entity
shall be a Government-Requested Upgrade.

(I) "Party” shall mean either the Company, the Government Entity, or both.

(J) "Private Properly Conversion” shall mean that postion, if any, of the Conversion Project for which
ﬂ\ée:dgmovemeadelech'lcdlsmuonsysbmblwated.asofﬂredatedelermlnedh
accordance with Schedule 74, () outside of the Public Thoroughfare, or (i) pursuant to rights not
derived from a franchise previously granted by the Government Entity or pursuant to rights not
otherwise previously granted by the Government Entity.

(k) ‘PtojedPlarfshallmoanmeprojedplandwelopedbymePacﬂuunderme Design Agreement
and attached hereto as Exhibit A, as the same may be changed and amended from time to time in
accordance with Section 6, below. The Project Pian Includes, among other things, () a dotalled
dewWonofﬂnWorkMisremkedbbop«formed by each Party and any third party, (i) the
applicable requirements and specifications for the Work, () a description of the Operating Rights
ﬂ\atarereqkedtobaobtalnedbyead\PaﬂyformeConverslonProject(andtlmrequtements
and specifications with respect therelo), (iv) an Kemization and summary of the Estimated Shared
Company Costs, Estimated Shared Government Costs, Estimated Relmbursable Private
Conversion Costs (if any), Estimated Relmbursable Temporary Service Costs (if any) and
Estimated Relmbursable Upgrade Costs (f any), and (v) the Work Schedule.

() *Operating Rights” shall mean sufficient space and legal righs for the construction, operation,
repakr, and maintenance of the Underground Distribution System.

(m) “Relmbursable Private Conversion Costs ghall mean (j) akt Costs of Conversion, if any, incurred
by the Company which are attributable lo a Private Property Conversion, less (i) the distribution
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pole replacement costs (if any) that would be avoided by the Company on account of such Private
Property Conversion, as determined consistent with the applicable Company distribution facilities
replacement program, pius () just compensation as provided by law for the Compary’s interests
in real property on which such existing overhead distribution system was located prior to
conversion; provided that the portion of the Relmbursable Private Conversion Costs attributable to
the Costs of Conversion under subparagraph (i) of this paragraph shall not exceed the Estimated
Reimbursable Private Conversion Costs without the prior written authorization of the Government

(n) *Reimbursable Temporary Service Costs” shall mean all costs incurred by the Company which
are atiributable to (i) any faciities instafled as part of the Conversion Project to provide Temporary
Service, as provided for In Schedule 74, and (§) the removal of any faciities installed fo provide
Temporary Service (less salvage value of removed equipment), provided that the Relmbursable
Temporary Service Costs shall not exceed the Estimated Reimbursable Temporary Service Costs
without the prior written authorization of the Government Entity.

(0) "Reimbursable Upgrade Costs® shall mean all Costs of Conversion incusted by the Company
which are aftributable to any Government-Requested Upgrade; provided that the Reimbursable
Upgrade Costs shall not exceed the Estimated Reimbursable Upgrade Costs without the prior
written authorization of the Government Entity. ’

(p) "Shared Company Costs” shall mean all Costs of Converslon (other than Reimbursable Upgrade
Costs, Reimbursable Private Conversion Costs and Reimbursable Temporary Service Costs)
Incured by the Company in connection with the Conversion Project; provided, however, that the
Shared Company Costs shell not exceed the Estimated Shared Company Cosis without the prior
written authorization of the Government Entity. For the avoidance of doubt, the “Shared Company
Costs” sha¥l, as and fo the exient specified in the Design Agreement, include the actusl, :
reasonable costs to the Company for the "Deslgn Work® performed by the Company under the
Design Agreement.

(@) *Shared Government Costs” shall mean all Costs of Conversion incuired by the Government
Entity In connection with (i) any duct and vault installation Work which the Parties have specified
in the Project Plan Is to be performed by the Government Entity as part of the Government Work,
and (H) the acquisition of any Operating Rights which the Parties have, by mutual agreement,
specified In the Project Plan are to be obtained by the Govemment Entity for the Conversion
Project, but only to the extent atiributable to that portion of such Operating Rights which is
necessary lo accommodate the faciities of the-Company; provided, however, that the Shared
Government Cosis shall not exceed the Estimated Shared Government Costs without the prior
written authorization of the Company.

(r) “Total Shared Costs” shall msan the sum of the Shared Company Costs and the Shared
Government Costs. For the avoldance of doubt, the Total Shared Costs shall not include, without
limHation, () costs to the Government Entity for Trenching and Restoration, or (i) costs assoclated
- with any joint use of frenches by other utilittes as permited under Section 3(b).

(s) "Work" shall mean afl work to be performed In connection with the Conversion Project, as more
specifically described In the Project Pian, including, without fimitation, the Conipany Work (as
defined In Section 2(a), below) and the Government Work (as defined In Section 3{a), below).

() "Work Schedule” shall mean the schedule specified in the Project Plan which sets forth the

mitestones for completing the Work, as the same may be changed and amended from time to
time in accordance with Section 6, below.

2. Obligations of the Company.
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(a) Subject to the terms and conditions of this Agreement, the Company shall do the following as
specified In, and In accordance with the design and construction specifications and other
requirements set forth In, the Project Plan (the "Company Work"):

i) furnish and install an Underground Distribution System within the Conversion Area
(excluding any duct and vault installation or other Work which the Parties have
specified In the Project Pian Is to be performed by the Government Entity);

i) provide a Company inspector on-site at the imes specified In the Work Schedule to
inspect the performance of any duct and vault instafiation Work which the Parties
have specified In the Project Plan Is to be performed by the Govemment Entity; and

if) upon connection of those persons or entities to be served by the Underground
Distribution System and removal of facilities of any other utiiies that are connected to
the poles of the overhead system, remove the existing overhead system (including
assoclated wires and Company-owned poles) of 15,000 voits or less within the
Conversion Area excepl for Temporary Services.

(b) Upon request of the Govemment Entity, the Company shall provide periodic reports of the
progress of the Company Work klentifying (1) the Company Work completed to dats, (i) the
Company Work yet to be completed, and (i) an estimate regarding whether the Conversion
Project is on target with respect to the Estimated Shared Company Costs, the Estimated
Reimbursable Private Conversion Costs (i any), the Estimated Relmbursable Tempcrary Service
Costs (If any), the Estimated Relmbursable Upgrade Costs (if any) and the Work Schedule.

(c) Except as otherwise provided in the Company's Electric Tariff G, the Company shall own, operete
and maintain all electrical facliities Installed pursuant to this Agreement inchuding, but not limited
to, the Underground Distribution System and Underground Service Lines.

(d) Subject to the terms and conditions of this Agreement, the Company shall perform all Company
Work In accordance with the Project Plan, the Work Schedule and this Agreement.

3. Ol ] Governme| ity.

(a) Subject to the terms and conditions of this Agreement, the Government Entity shall do the
following as specified In, and in accordance with the design and construction specifications and
other requirements set forth in, the Project Plan {the "Government Work"): i

i) provide the Trenching and-Resioration;

il) perform the surveying for alignment and grades for ducts and vaults; and

i) perform any duct and vault instaliation and other Work which the Parties have
specified In the Project Plan Is to be performed by the Government Entity.

(b) Other utliities may be permiited by the Government Entity to use the trenches provided by the
Government Entity for the installation of thelr faclities so long as such facliities or the installation
thereof do not Interfers (as determined pursuant fo the Company's electrical standands) with the
Underground Distribution System or the Instaliation or maintenance thereof. Any such use of the
trenches by other utliities shall be done subject to and in accordance with the Joint trench design
speciications and Installation drawings set forth or otherwise identified in the Project Plan, and the
Government Entity shall be responsible for the coordination of the design and Instaliation of the
fachities of the other utilitles to ensure compliance with such specifications and drawings.

(c) Upon request of the Company, the Gaverment Entity shall provide periodic reports of the
progress of the Govemnment Work identifying (i) the Government Work completed to dats, (i) the
Government Work yet lo be completed, and (ilf) an estimate regarding whether the Conversion
Project is on target with respect to the Estimated Shared Government Costs and the Work
Schedule.
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(d) The Government Entity shall be responsible for coordinating all work to be performed In
connection with the street improvement program within the Conversion Area.

(e) Subject to the terms and conditions of this Agreement, the Government Entity shall perform all
Govemment Work In accordance with the Project Plan, the Work Schedule and this Agresment.

4. Work Sched

(a) The Government Entity and the Company have agreed upon the Work Schedule as se forth in
the Project Plan. Changes to the Work Schedule shall be made only in accordance with
Section 8, below.

(b) Promptly following the execution of this Agreement, and upon completion by the Govemment
Entity of any necessary prefiminery work, the Government Entity shall hold a pre-construction
meeting lnvoiving all participants In the Conversion Project to review project design, coordination
requirements, work sequencing and related pre-mobiiization requkements. Following the pre-
construction meeting, the Government Entity shall give the Company written notice to proceed
with the Work at least ten (10) business days prior to the commencement dale specified in the
Work Schedule. : .

(c) Subject to the terms and conditions of this Agreement, each Party shall perform the Work
assigned o it under this Agreement In accordance with the Work Schedule. So long s the
Company performs the Comparry Work in accordance with the Work Scheduls, the Company
shall not ba liable to the Government Entity {or s agents, servants, employees, contractors,
subcontractors, or representatives) for any claims, actions, damages, or llability asserted or
arising out of delays in the Work Schedule.

5. L of Fi

All facilities of the Company installed within the Conversion Area pursuant to this Agreement shall be
located, and all related Operating Rights shail be obtained, in the manner set forth In the appiicable
provisions of Schedule 74, as specified by the Parties in the Project Plan.

6. Changes,

(a) Elher Party may, at any time, by written notice thereof to the other Party, request changes in the
Work within the general scope of this Agreement (a "Request for Change®), inciuding, but not
limited to: (1) changes In, substitutions for, additions to or deletions of any Work; () changes in the
specifications, drawings and other requirements in the Project Plan, (i) changes in the Work
Schedule, and (iv) changes In the location, alignment, dimensions or design of llems Included In
the Work. No Request for Change shall be effective and binding upon the Parties uriess signed
by an authorized representative of each Party.

(b) ¥ any change included In an approved Request for Change would cause a change in the cost of,
or the time required for, the performance of any part of the Work, an equitable adjustment shall be
made In the Estimated Shared Company Costs, the Estimated Shared Govemment Costs, the
Estimated Reimbursable Private Conversion Costs (i any), the Estimated Reimbursable
Temporary Service Costs (if any), the Estimated Reimbursable Upgrade Costs (if any) and/or the
Work Scheduls to reflect such change. The Parties shall negotiate in good falth with the objective
of agreeing in writing on a mutually acoeptable equitable adjustment. If the Parties are unable to
agree upon the lerms of the equitable adjustment, ether Party may submit the matter for
resolution pursuant o the dispute resolution provisions in Section 10, below.

{c) The Work Scheduls, the Estimated Shared Company Costs, the Estimated Shared Government
Costs, the Estimated Reimbursable Private Conversion Costs, the Estimated Reimbursable
Temporary Service Costs and/or the Estimated Reimbursable Upgrade Costs shall be further
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equitably adjusted from time to time to reflect any change In the costs or time required to perform
the Work to the extent such change Is caused by: (i) any Force Majeure Event under Section 11,
below, (i) the discovery of any condition within the Conversion Area which affects the scope, cost,
scheduls or other aspect of the Work and was not known by or disclosed to the affected Party
prior fo the date of this Agreement, or (i) any change or Inaccuracy In any assumptions regarding
the scope, cost, schedule or other aspect of the Work which are expressly identified by the Parties
In the Project Plan. Upon the request of either Party, the Parties will negofiate in good falth with
the objective of agreeing in wrifing on a mutually acceptable equitable adjustment. I, at any time
thereafter, the Parties are unable to agree upon the terms of the equitable adjustment, either
Parlyma:ysubmmhematterforresohﬁonptmxanttomedlspubresohﬂonwvtskmln
Section 10, below.

(d) Notwithstanding any dispute or delay In reaching agreement or amiving at a mutually acceptable
equitable adjustment, each Party shall, if requested by the other Party, proceed with the Work in
accordance with any approved Request for Change. Any request o proceed hereunder must bs
accompanied by a writien statement setfing forth the requesting Party’s reasons for rejecting the
proposed equitable adjustment of the other Party.

7. Compensation and Payment,

(a) Subject to and In accordance with the terms and conditions of this Agreement (Including, without
limitation, the payment procedures set forth in this Section 7), payment In connection with the
Converslon Project and this Agreement shall be as follows:

) The Total Shared Costs shakl be allocated to the Parties in the following percentages:
(A) sixty percent (60%) to the Company, and (B} forty percent (40%) to the
Government Entity.

i) The Government Entity shall pay one hundred percent (100%) of all Relmbursable
Private Converslon Costs, if any.

iif) The Government Entity shall pay one hundred percent (100%) of all Reimbursable
Upgrade Costs, ¥ any.

v) The Government Entity shall pay one hundred percent (100%) of all Reimbursable
Temporary Service Costs, if any.

v) The Government Entity shall pay one hundred percent (100%) of the costs It incurs to
perform that portion of the Government Work specified in Section 3{a)(l) and (i) (L.e.,
Trenching and Restoration and surveying).

vl) The Company shall pay one hundred percent (100%) of the costs it incurs to design,
provide and construct any Company-initiated Upgrade.

vi) The Company shall ayom!mndredpemom(wo%)ofmecostsnmntoobtaln
Operating Rights outside the Public Thoroughfare.

{b) Based on the allocation of responsibilities set forth in Section 7{a), above, the Parties shall
determine the net amount payable by the Government Entity or the Company, as applicable, to
the other Party under this Agreement (the "Nel Amount’). The Net Amount shall be determined
by using the amount of the Total Shared Costs aliocated to the Government Entity under
Section 7{a)}), and adjusting such amount as follows:

) Subtracling (as a credit to :he Govemment Entity) the amount of the Shared
Govemment Costs.

i) Adding (as a credil fo the Company) the amount of all Relmbursable Private
Conversion Costs, Reimbursable Upgrade Costs and Reimbursable Temporary
Service Costs.

i) Subtracting (as a credit to the Government Entity) any payments previously made to
the Company by the Government Entity under the Design Agreement which, under
the terms of the Design Agreement, are to be credRled lo the Government Entity
under this Agreement.
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The Net Amourt, as so calculated, (A) wil be an amount payable to the Company If I is a positive
number, and (B) shall be an amount payable to the Government Entity if it is a negative number.

(c) Within sixty (60) business days of completion of the Converslon Project, the Government Entity
shalt provide the Company with an ltemization of the Shared Government Costs (the "Government
Kemization"), together with such documentation and information as the Company may reasonably
request o verify the Govemment ltemization. The Government ltemization shal, at a minkmum,
break down the Shared Government Costs by the following categories, as appiicable: (i) property
and related costs Incurred end/or pald by the Government Entity, incuding any costs of obtalning
Operating Rights, and (§) construction costs incurred and/or pald by the Government Entity,
including and fisting separately inspection, labor, materials and equipment, overhead and all costs
charged by any agent, contractor or subcontractor of the Government Entity.

(d) Within thirty (30) business days after the Company’s receipt of the Government temization and
requested documentation and Information, the Company shall provide the Governmenit Entity a
written statement (the "Company Statement™) showing (1) an itemizalion of the Shared Company
Costs, (i) the Parties’ relative share of the Total Shared Costs based on the Company’s
itemization of the Shared Company Costs and the Government Entity's lemization of the Shared
Government Costs set fosth in the Government itemization, (l) any Relmbursable Private
Conversion Costs, (iv) any Reimbursable Upgrade Costs, (v) any Reimbursable Temporary
Service Costs, (Vi) any credits to the Government Entity for payments previously made to the
Company by the Government Entity under the Design Agreement which, under the terms of the
Design Agreement, are to be credited to the Government Entity under this Agreement, and
(vil) the Net Amount, as determined In accordance with Section 7(b), above, together with such
documentation and information as the Government Entity may reasonably request to verify the
Company Statement. The liemization of tha Shared Company Costs included in the Company
Statement shall, at a minimum, break down the Shared Company Costs by the following -
categories, as applicable: (I) design and engineering costs, and (i) consiruction costs, including
and Histing separately inspaction, labor, materials and equipment, overhead and all ccsts charged
by any agent, contractor or subcontractor of the Company.

(e) Within thirty (30) business days after the Government Entity’s recelpt of the Company Statement
and requested documentation and Information, the Net Amount shall be paid by the owing Party to
the other Party, as specified in the Company Statement. .

8. Indsmnification,

(a) The Government Entity releases and shall defend, indemnify and hold the Company harmless
from all claims, losses, harm, Habililes, damages, costs and expenses (including, but not limited
to, reasonable atioreys' fees) caused by or arising out of any negligent act or omission or wiliful
misconduct of the Government Entity in its performance under this Agreement. During the
performance of such activities the Government Entity’s employees or contractors sholl at all times
remain employees or contraciors, respectively, of the Govemnment Enlity.

(b) The Company releases and shall defend, indemnify and hold the Government Entity harmiess
from all clalms, losses, harm, liabliitles, damages, costs and expenses (including, but not fimited
to, reasonable atiomeys’ faes) caused by or arising out of any negligent act or omission or willful
misconduct of the Company In its performance under this Agresment. During the performance of
such activities the Company’s employees or contractors shall at all imes remaln employees or
contractors, respectively, of the Company.

(c) Solely for purposes of enforcing the indemnification obligations of a Party under this Section 8,
each Party expressly waives lis immunity under Title 51 of the Revised Code of Washington, the
Industrial Insurance Act, and agrees that the obligation to indemnify, defend and hold harmiess
provided for In this Section 8 axtends to any such claim brought agalnst the indemnified Party by
or on behalf of any smployes of the indemnifying Parly. The foregoing walver shall not in any way
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preciude the indemnifying Party from raising such immunity as a defense agalinst any claim
brought against the indemnifying Party by any of its employees.

(a) Upon commencement of the Work, the Government Entity shall notify all persons and entities
within the Conversion Area that service lines to such customers must be converied from overhead
to underground service within the applicable statutory period following writien notice from the
Government Entlty that service from underground facilities are avaliable in accordance with RCW
35.96.050. Upon the request of any customer, other than a single family residential cuslomer,
within the Conversion Area, the Company shall remove the overhead system and connect such
persons’ and entitles’ Underground Service Lines to the Underground Distribulion System.

(b) The Parties acknowledge that single family residences within the Conversion Area must (I)
provide a service trench and condult, in accordance with the Company’s specifications, from the
underground meter base to the point of service provided during the conversion, and (K) pay for the
secondary service conductors as defined in Schadule B85 of the Company’s Eleciric Tariff G. The
Governinment Entity shall exercise its authority to order disconnection and removal of overhead
facllites with respact to owners falling to convert service lines from overhead. to underground
within the timelines provided In RCW 35.98.050.

10. Dispute Resolution.

{a) Any dispute, disagreement or claim arising out of or concerning this Agresment must first be
presented to and considered by the Parties. A Party who wishes dispute resolution shall notify the
other Party in writing as to the nature of the disputs. Each Party shall appoint a representative -
who shall be responsible for representing the Party's interests. The representatives shall exercise
good faith efforts to resolve the disputs. Any dispute that Is not resolved within ten (10) business
days of the date the disagreement was first raised by wriiten notice shall be referred by the
Partles’ representatives in writing to the senjor management of the Parties for resolution. In the
event the senlor management are unable lo resolve the dispute within twenty (20) business days
(or such other petiod as the Parties may agree upon), each Party may pursue resolution of the
dispute through other legal means consistent with the terms of this Agreement. All negotistions
pursuant to these procedures for the resolution of disputes shall be confidential and shall be
treated as compromise and settiement negotiations for purposes of the state and federal rules of

{b) Any ciaim or dispute arising hereunder which relales to any Request for Change or any equitable
adjustment under Section 8, above, or the compensation payable by or to sither Party under
Section 7, above, and which Is not resolved by senior management within the ime permiited
under Section 10{a), above, shall be resolved by arbitration In Seattle, Washington, under the
Construction industry Arbitration Rules of the American Arblitration Association then In effect. The
decision(s) of the arblirator(s) shall be final, conclusive and binding upon the Parties. All other
disputes shall be resolved by ltigation in any court or governmental agency, as applicable, having
jurisdiction over the Partles and the dispute.

{c) In connection with any arbitration under this Section 10, costs of the arbitrator(s), hearing rooms
and other common costs shall be divided equally among the Parties. Each Party shall bear the
cost and expense of preparing and presenting lis own case {including, but not limited to, Its own
attorneys’ fees); provided, that, In any arbitration, the arbitrator{s) may require, as part of his or
har decision, relmbursement of all or a portion of the prevalling Party’s costs and expenses
(including, but not limited to, reasonable attorneys’ fees) by the other Party.

(d) Unless otherwise agreed by the Parties in writing, the Parties shall continue to perform thelr
respective obligations under this Agreement during the pendency of any dispute.
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12.

13.

- Uncontroliable Forces,

In the event that either Party is prevented or delayed in the performance of any of its obligations under
this Agreement by reason beyond its reasonable control (a "Force Majeure Event”), then that Party’s
performance shall be excused during the Force Majeurs Event. Force Majeure Events shall include,
without imitation, war; civit disturbance; flood, earthquake or other Act of God; storm, earthquake or
other condition which necessitates the mobillzation of the personnel of a Party or its contractors to
restors utility service o customers; laws, regulations, rules or orders of any povernmental agency;
sabotage; strikes or similar labor disputes invoiving personnel of a Pexty, its contractors or a third
party, or any fallure or delay In the performance by the other Party, or a third party who Is not an
employes, agent or contractor of the Party claiming a Force Majeure Event, in connection with the
Work or this Agreement. Upon removal or termination of the Force Majeure Event, the Party claiming
a Force Majeure Event shall promplly perform the affected obligations in an ordesly and axpedited
manner under this Agreement or procurs a substitute for such obligation. The Parties shall use off
commercially reasonable efforts 1o eliminate or minkmize any delay caused by a Force Majeure Event.

Insurance,

(a) PSE shall, and shall require each of its contractors to, secure and malntain in force throughout the
duration of the Conversion Project (or, If sooner, untl termination of this Agreement)
comprehensive general Rabllity insurances, with a minimum coverage of $1,000,000.00 (one
million) per occurence and $1,000,000.00 {one million) aggregate for personal Injury; and
$1,000,000.00 (one million) per occurrence/ aggregate for property damages, and professional
{iability insurance in the amount of $1,000,000.00 (one milion).

(b) The Govemment Entity shall ensure that each of its contractors performing any Government Work
secures and maintains in force throughout the duration of the Conversion Project (o, if sooner,
untll termination of this Agreement) Insurence policies having the same coverage, amountsand
limits as specified Section 12(a), above.

(c) Inlieu of the insurance requirements set forth in Section 12(a), above, the Company may self-
insure against such risks In such amounts as are consistent with good utility practice. Upon the
Government Entity’s request, the Company shall provide the Government Entity with reasonable
written evidence that the Company ls maintaining such self-insurance.

Othey,

(a) Agresment Sublect To Terff, This Agreement is subject ko the General Rules and Provisions set
forth In Tariff Schedule 80 of the Company’s electrical Tasit G and to Schedule 74 of such Tar#f
as approved by the Washington Utilities and Transportation Commission and In effect as of the

date of this Agreement.

(b) Termination. The Government Entity reserves the right fo terminate the Conversion Project and
this Agreement upon writlen notice to the Company. In the event that the Government Entity
terminates the Conversion Project and this Agreement, the Government Enlity shall reimburse the
Company for all costs reasonably incurred by the Company In connection with the Work
performed prior to the effective date of termination. In such event, the costs reimbursable to the
Company (J) shall not be reduced by any Shared Government Costs or other costs incurred by the
Govermnment Entity, and () shall be paid within thirty (30) days afler the recelpt of the Company’s
invoice therefor. Sections 1, 5, 7, 8, 8, 10, 11 and 13 shall survive any termination of the
Converslon Project and/or this Agreement.

(c) Eacliiies Greater Than 15,000 Volts, Nothing in this Aareement shall in any way affect the rights
ot obligations of the Company under any previous agreements pertaining to the existing or future
facllities of greater than 15,000 Volts within the Conversion Area.
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(d) Compliance With Law. The Parties shal, in performing the Work under this Agreement, comply
with all applicable federal, state, and local laws, ordinances, and reguiations.

(e) No Discrimination. The Company, with regard to the Work performed by the Company under this
Agreement, shall comply with all applicable laws relating to discrimination on the basis race, color,
national origin, religlon, creed, age, sex, or the presence of any physical or sensory handicap in
the selection and retention of employees or procurement of materials or supplies.

() independent Contractor, The Company and the Government Entily agree that the Company is an
independent contraclor with respect to the Work and this Agreement. The Company is acting to
preserve and proiect Its faciities and Is not acting for the Govemment Entity In performing the
Work. Nothing in this Agresment shall be considered 1o create the relationship of employer and
employee between the Parties. Nelther the Company nor any employes of the Company shal be
entitied to any benefits accorded employees of the Government Entity by virtue of the Work or this
Agreement. The Government Entity shall not be responsible for withholding or otherwise
deducting federal income tax or social security or contributing to the State Industrial insurance
Program, or otherwise assuming the duties of an employer with respect to the Company, or any
employee of the Company.

: Rights or Refpedies. No fallure or defay of elther Party to insist upon or enforce
strict performance by the other Party of any provision of this Agreement or to exercise any other
right under this Agreement, and no course of dealing or performance with respect thereto, shal,
axcept to the extent provided in this Agreement, be construed as a walver or, or chokce of, or
relinquishment of any right under any provision of this Agreement or any right at law or equity not
otherwise provided for herein. The express waiver by elther Party of any right or remedy under
this Agreement or at law or equity in a particular instance or circumstance shall not constitute a
walver thereof in any other instance or circumstance.

(h) No Third Party Beneficiarios. There are no third-party beneficlaries of this Agreement. Noﬁmlng
contained In this Agreement Is intended to confer any right or interest on anyone other than the
Parties, thelr respective successors, assigns and legal representatives.

() Governmental Authority. This Agreement Is subjéct to the rules, regulations, orders and other
requirements, now or hereafter in effect, of all governmental regutatory authorities and courts
having jurisdiction over this Agreement, the Parties or either of them. All laws, ordinances, rules,
mgdaﬂm,udmmdomumqumm.mahueaﬂwheﬁed.dmvemmhlmwm
authorities and courts that are required to be incorporated Into agreements of this character are by
this reference Incorporated In this Agreement.

() No Partnership. Thnmmuishalndbehterprabdorconswedbmat&anassodaﬂon.
jdmmwmmmwmabhwowmmmsumuy
upon elther Party. Further, neither Party shall have any right, power or authority to enter into any
aweemenlorundeﬂakhgfora‘onbehalfo!.toadasorbemagenlorrepresentaﬂveof.orto
otherwise bind the other Party.

(k) Seversbiiity. in the event that any provision of this Agreement or the application of any such
pmvls!onshdlbeheldlmaﬂdastoelﬂmPaﬂyumycrwmmbywomtmm
jurisdiction, such provision shall remain in force and effect to the maximum extent provided by
law, and all other provisions of this Agreement and thelr application shall not be affected thereby
but shall remain In force and effect unless a court or arbitrator holds they are not severable from
the Invalld provislons, ‘

(9)
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() Notice, AnmecomderMAueemeMshdbehwﬂﬂnawshalbofaxed(wmuwpy
blowedbymalwhmddeﬂvery).deﬁvemdhpmmamahd.popodyaddnssedam
stampedwlthmereqwedpostane.bhemendedreclplentasfolows:

Iif to the Govemment Enity: City of Tumwater
. 555 Israel Road S.W.
Tumwater, Washington
Atin: Mr. Jay Eaton, P.E.
Fax: 360/754-4142
If 1o the Company: Puget Sound Energy,

inc.
3130 South 38" Street, TAC-LL
Tacoma, WA 88409
Altn: Barry Lombard

Fax: 253/476-6037

AnyPartymaychmgeltsaddressspedﬁedhﬂ»lsSowonﬂ(I)bygthmomefPartymﬁceof
suchchangehaoeordanoawmwmlsSecﬂoMS(l).

(m) Applicable Law. ThlsAgreemeMshaﬂhaﬂmpectsbeHerpmted.ooﬁsWedandWomedh
ammmmdmsdeasm(mmthmgwemmcmﬂd
xfmlam).axcepttottnmdontsuehlawsmaybepmemptedbyhe!amdﬁwumbdrsmud

erica. ’

8| mmuumnsﬂhnesﬁwenﬁewmaﬁdmmmmpedb
wmmmmwmamwammwmmdmm.m
MMenaolﬂ.wnhmpedbmewb)edmauﬂdMWnWﬂmhuabywpuudeth
m;m,m.mmmwmmmmwmmmm
Is Intended to or shall alter, amondorsupersedothoDoalonAomemeﬂandhesameahal
remain In full force and effect in accordance with its terms.

(n

(o) Successors and Assians. ThlsAoreementshallboblndhouponandhwebﬂ\ebemﬁtofﬂm
mwemm.um,mm.mmmdmm,mmmm
nmﬂedb.anyuﬂﬂbﬁﬁehﬂmdgﬂsorobﬂgﬂomda%ﬂymmw.delegabd.w
transferred In any corporate reorganization, d:angeofornmﬂmﬂon,orwd\assortrmsfer.of
assets by or to another corporation, partnership, assoclation, or other business organization or

division thereof. ‘
Government Entity: Company:
CITY OF TUMWATER PUGET SOUND ENERGY, INC.
BY | BY
s ITS Municipal Llal a
Oate Signed Date Signed

Approved as to form:
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