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BEFORE THE WASHI NGTON UTI LI TI ES AND TRANSPORTATI ON
COW SSI ON

TFL ASSOCI ATES, LLGC;

CALI BER COMPANY, | NC.; and
JACOBSON CONSTRUCTI ON &
DEVELOPMENT, | NC.,

Conpl ai nant s,
DOCKET NO. UW 010683

Vol une 2
Pages 27 - 37

VS.

RAI NI ER VI EW WATER COVPANY,
INC.; and S| LVER CREEK
DEVELOPMENT COVPANY,

Respondent s.

A prehearing conference in the above matter
was held on August 31, 2001, at 1:45 p.m, at 1300
Sout h Evergreen Park Drive Sout hwest, O ynpia,
Washi ngton, before Adm nistrative Law Judge KAREN M

CAl LLE.

The parties were present as follows:

TFL ASSOCI ATES, LLC, CALI BER COVPANY, I NC.;
JACOBSON CONSTRUCTI ON & DEVELOPMENT, INC., by STEVEN G
JONES, Attorney at Law, Foster Pepper & Shefel man,
PLLC, 1111 Third Avenue, Suite 3400, Seattle,
Washi ngton 98101.

RAI NI ER VI EW WATER COMPANY, | NC., by RI CHARD
A. FINNI GAN, Attorney at Law, 2505 Evergreen Park Drive
Sout hwest, Suite B-3, O ynpia, Washington 98502.

SI LVER CREEK DEVELOPMENT COVPANY, by KI M D.
STEPHENS, Attorney at Law, Tousley Brain Stephens,
PLLC, 700 Fifth Avenue, Suite 5600, Seattle, Wshington
98104.
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1 LB SILVER CREEK, LLC, by MARCI A NEWL.ANDS,
Attorney at Law, Heller Ehrman White & McAuliffe, LLP,
2 701 Fifth Avenue, Suite 6100, Seattle, WAshi ngton
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PROCEEDI NGS

JUDCGE CAILLE: Let's go on the record. This
is a prehearing conference in Docket UW010683. This
conplaint is titled, TFL Associates, LLC, Caliber
Conpany, |ncorporated; and Jacobson Construction and
Devel opnent, Incorporated, versus Rainier View Water
I ncorporated; and Silver Creek Devel opnent Conpany.

Thi s prehearing conference is to discuss a
possi bl e change in schedule due to the failure of
Conpl ai nants to timely file their discovery responses
to Rainier View W have had an off-record discussion
concerning this matter, and from that discussion, it
appears that there was a m sunderstandi ng on behal f of
t he Conpl ai nants about a discovery cut-off. | have
expl ai ned to the Conpl ai nants our system and they
understand, and | believe M. Jones may have sone
conments to add.

MR. JONES: Just for the record, Your Honor
and thank you for giving me the opportunity to put sone
expl anation on the record. The mi sunderstanding, the
basis of which occurred, relates to my notes of the
initial prehearing conference and the assunption by ny
col | eagues that the final response tine for final data
requests of August 31st was the sole response tine for
data requests, and that is an inaccurate



representation, and particularly, if one of ny

col | eagues represented that that was the order of the
Court, | was to make clear on the record that that was
a m sunderstanding on his part and apol ogi ze to the
Court, because those were sinply my notes that he was
going off of, not anything that the Court put into the
order.

So that is the basis for that. [|'m not
maki ng that explanation saying that those notes trunp
the rules. 1'mjust offering the explanation as to why

t he assunption was nmade that those responses woul d be
tinmely if they were in by the 31st. So having said
that, |I think I will defer coments until after

M. Finnigan has nade his statements pursuant -- he's
the one that brought the request for this prehearing
conf erence.

JUDGE CAILLE: M. Finnigan?

MR. FI NNl GAN:  Thank you, Your Honor, and
t hank you for getting the schedule -- | realize it's
i nconveni ent for everyone here on the Friday before the
t hree-day weekend, but this is an inportant issue.

When we were at the prehearing conference and
were trying to cone up with a schedul e, counsel for al
of the Respondents made a very concerted effort to try
to accommpdate the Petitioners' request for expedited



hearings in this matter, and everyone had a nunber of
schedul e conflicts, and we tried to work around those
and still accommmodate that request.

One of the representations that was nade by
counsel for the Petitioners was that they would be
very, very pronpt in replying to data requests and
woul d neet all the Conmi ssion's deadlines. That
representation was, | believe, nmade on the record. So
in reliance on that, at least fromny schedul e, agreed
to a particular schedule, which even though I knew the
mont h of Septenber was going to be a very difficult
month, | felt | could get a head start and start
wor ki ng on the testinony that woul d be due October 5th
thi nki ng that the Conm ssion's normal rules for
responses to discovery would be in play, and that's why
I got ny discovery requests out very shortly after the
prehearing conference and was hoping then to have the
responses and spend the tinme we've had in these | ast
two weeks at |east beginning to fornulate the testinony
that we fil ed.

As of this date, |ate yesterday, | received
an e-nmail set of responses, and | don't have any of the
exhibits, any of the docunents. | think M. Jones has

brought those with him but at this tine, | don't have
the conpl ete responses, and although this is not a



prehearing conference to enforce discovery requests and
so | won't get into sone of the detail, |I will indicate
that | am concerned that the responses are not fully
responsi ve.

A nunber of the questions ask that the
Petitioners provide support for statenents of fact that
they made in their petition and, quite frankly,
repeated in their prefiled testinony, which essentially
sumrari zed what they put in their petition, and there
are a nunber of allegations about representations that
are made and statenents that were nmade, so discovery
requests were made concerning those representations
asking themto identify who nade them

For exanpl e, several responses cone back and
just say, "Sound Water Conpany representatives between
1994 and 1996." That doesn't give ne any basis then to
get into the factual allegations that are made and
prepare testinony since | can't even do the necessary
work to follow up to verify whether those statenents
were made or not made. So at this stage, all |'ve got
to say is | think we do need to take a | ook at revising
t he schedul e.

JUDGE CAILLE: It sounds like if you aren't
getting the conplete responses, you are going to have
to do foll owup data requests.
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MR. FINNI GAN: That's correct, or
depositions, but follow up discovery of some nature.

JUDGE CAILLE: Do you folks over on the right
here want to say anything on this matter?

MR, STEPHENS: I'Ill just briefly state
sonmething on the record. W did agree to a very tight
schedule, and I, like M. Finnigan, was very concerned
about that schedule going in. |'mlooking at ny

cal endar now, and | realize |I'mshowi ng five days in
which I"'min ny office in Septenber, and it's not
Septenber yet, so that's a pretty tight nonth for nme.

["ll also be frank with the Court that |
really haven't had an opportunity to really review
these di scovery requests carefully. They came in by
e-mail. 1've had several hearings schedul ed this week
|'ve heard the general sense fromnmy co-counsel is they
are going to require depositions and foll owup. That's
going to be difficult to do on this time frame with the
schedul e I have.

MS. NEWLANDS: Well, | too have sone concerns
because the way the schedule currently is witten, our
reply testinony is due the day before | |eave for three

weeks, and the rebuttal testinony is due the day | get
back, so I'malready janmed up with trying to neet the
exi sting schedule, but | was all right with that, but



if we do have to do additional discovery in the form of
depositions or additional data requests, that wll
affect my schedule as well, not probably to the extent
of Silver Creek and Rainier View, but | do wish to be
present if depositions are taken.

JUDGE CAILLE: | feel that we should try to
remedy this, and |'m pretty open to whatever
M. Finnigan wants to offer as a change in schedul e.

It would be wonderful if everyone would agree, but |
will be glad to stick around to nake sure we get this
done.

MR. FI NNl GAN:  Because we need to | ook at
everyone's schedule, if we could go off the record for
a short period of tine.

JUDGE CAILLE: Let's do that.

(Di scussion off the record.)

JUDGE CAILLE: There has been an off-record
di scussi on anong the parties, and they have agreed to a
new schedul e, and M. Finnigan, would you pl ease read
that into the record for us?

MR, FI NNl GAN:  Thank you, Your Honor. The
schedul e that counsel have agreed upon is that
responsi ve testinony will now be due Novenber 5th. The
cutoff for alternative dispute resolution is Novenber
19th. Rebuttal testinony is due for the Petitioners on



Novenber 21st. There will be a discovery cutoff of
Novenber 30th, which is a cutoff for submitting data
requests for holding depositions.

There will be a response date to data
requests of no l|ater than Decenber 12th for those that
were filed on Novenmber 30th, or otherw se need some
adjustnent to the nornmal 10-day rule. The prehearing
conference will be Decenmber 7th. Your Honor suggested
t he hearing dates of Decenber 13th and 14th. Opening
briefs will be due January 14th, and reply briefs
January 28t h.

JUDGE CAILLE: | will add to that that |
asked M. Jones to select a date certain for filing his
notion to dismss the clainms in Paragraphs 5.5 and 5.6
of the Conplaint, and he indicates that he will have
that filed on Septenber the 7th.

I've al so brought up with the parties the
option of waiving an initial order, which would save
time with getting a final resolution to this matter,
and M. Jones, | know that you have indicated that you
would like that. | have not heard fromthe other
parties, but did you want to add anything el se?

MR, JONES: For the record, Conplainants
would be willing to waive the initial order, Your
Honor .
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MR. FINNIGAN: |'ve had an initial discussion
of that concept with my clients, but | have not pushed
them for a response yet.

MR. STEPHENS: |'ve had an initia
conversation as well. M clients are not inclined to
go that way.

MS. NEWLANDS: | apol ogi ze, but | have not
even had an initial discussion. | conpletely forgot
that issue. | will take that up imediately as wel
with my clients.

JUDCGE CAILLE: We can even decide this at the
hearing date. | just don't want to | ose track of it.

MR. FI NNl GAN: Al t hough, Your Honor, if one
party objects --

JUDGE CAILLE: Yes. Then it's not going to
happen. | think that takes care of everything that we
needed to cover today. | thank you all for coning
here, and was there anything nmore to be di scussed?

MR, JONES: Ms. New ands, did you want to

rai se --

JUDGE CAI LLE: -- your petition to
intervene. Let's take care of that.

MS. NEWLANDS: | on this day have filed and

have served on all parties a petition to intervene by
-- it would actually replace -- I'"'mcurrently here



representing Lehman Brothers Hol ding, Inc., and Lehman
Brothers Holding, Inc., has transferred all of its
interest in the Silver Creek Devel opnent to LB Silver
Creek LLC, and so | have filed a petition to intervene
or replace, essentially, Lehnan Brothers Hol di ng, |nc.
with LB Silver Creek LLC

JUDGE CAILLE: Are there any objections?

MR. JONES: None from Conpl aints, Your Honor

MR FI NNl GAN:  No, Your Honor.

MR. STEPHENS: No, Your Honor

JUDGE CAILLE: Then that petition is granted,
and you will file that with the records departnent?

MS5. NEWLANDS: Yes, we will.

JUDGE CAILLE: Anything nore to cone before
the Conmmi ssion today? Thank you everyone.

(Prehearing conference concluded at 2:25 p.m)






