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JOINT POSITION AND BRIEF
REGARDING DISPUTED COLLOCATION ISSUES

AT&T Communications of the Pacific Northwest, Inc and AT&T Local Services
on behalf of TCG Seattle and TCG Oregon (“AT&T”) and WorldCom, Inc., on behalf of
its regulated subsidiaries (“WCom”), (collectively “Joint Intervenors”) hereby submit this
brief addressing collocation. Specifically, this brief will address certain disputed issues
that remain relating to Checklist Item 1 on collocation and are critical to Qwest’s
compliance, or lack thereof, with its obligations under 47 U.S.C. § 271.

INTRODUCTION

To be in compliance with § 271, Qwest Communications, Inc. (“Qwest”) must

“support its application with actual evidence demonstratingrésentcompliance with

the statutory conditions for entry."Compliance is not found merely in the language

! In the Matter of Application by Bell Atlantic New York for Authorization Under Section 271 of the
Communications Act to Provide In-Region, InterLATA Service in the State New, ¥aeknorandum
Opinion and Order, CC Docket No. 99-295, FCC 99-404 (Dec. 22, 1999) at 1 37 [hereF@@eBANY
Order™].




contained in the Statement of Generally Available Terms (“SGAT"), but rather it is
determined by whether Qwest is actually implementing that which its SGAT promises.
With respect to the disputed issues discussed within this brief, Qwest’s implementation,
or the descriptions of it in the SGAT, reveals Qwest’s efforts to delay, make more
expensive or preclude collocation. The Act, however, directs both the Federal
Communications Commission (“FCC”) and the States “to remove not only statutory and
regulatory impediments to competition, but economic and operational impediments as
well.”2 Compliance with § 271 is illusory, at best, if Qwest is allowed to implement
operational or economic measures that essential undermine its collocation obligations
under the Act. That is, “[ijn order to comply with the requirements of section 271’s
competitive checklist, a [Regional Bell Operating Company] must demonstrate that it has
‘fully implemented the competitive checklist in subsection (c)(2)®).”

With the submission of this brief, AT&T asks the Commission to ensure that
Qwest—in deed—fullymplements its obligations under the Act. To do less, is to allow

Qwest premature 8 271 relief to the detriment of CLECs and local competition.

DISCUSSION

GENERAL DESCRIPTION OF COLLOCATION AND THE RELEVANT
LEGAL OBLIGATIONS FOR COLLOCATION

Collocation is the act of placing equipment of a competitor in the premises of an
incumbent for purposes of interconnection or access to unbundled network elements

(“UNEs”). As noted, competitors may “collocate” for interconnection or access to the

2 |n the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of
1996 Interconnection between Local Exchange Carriers and Commercial Mobile Radio Service Providers
First Report and Order, CC Docket Nos. 96-98 & 95-185 (Rel. Aug. 8, 1996) at 1 3 (emphasis added)
[hereinafter First Report and Order™].

* FCC BANY Order at 1 44.




incumbent’s network within the “premises” of the incumbent. The FCC has defined
“premises” to includé:

an incumbent LEC’s central offices and serving wire centers; all buildings

or similar structures owned, leased, or otherwise controlled by an

incumbent LEC that house its network facilities; all structures that house

incumbent LEC facilities on public rights-of-way, including but not

limited to vaults containing loop concentrators or similar structures; and

all land owned, leased, or otherwise controlled by an incumbent LEC that

is adjacent to these central offices, wire centers, buildings, and strictures.

Generally, carriers accomplish collocation in two ways: (a) physical collocation
and (b) virtual collocation. Physical collocation is basically “an offering by an incumbent
LEC that enables a requesting carrier” to place its interconnection and access equipment
within or upon an incumbent’s premises. 47 CFR § 51.5 (definition of “Physical
Collocation”). The collocated equipment may be used for interconnection or access to
UNEs, transmission and routing facilities, and exchange access service.

Like physical collocation, virtual collocation is “an offering by an incumbent LEC
that enables a requesting carrier to” designate equipment to be used for interconnection or
access to UNEs, transmission and routing and exchange access. 47 CFR § 51.5
(definition of “Virtual Collocation”). For virtual collocation, however, the requesting
carrier employs the use of the incumbent’s equipment rather than supplying its own.

The Act imposes upon Qwest “the duty to provide, on rates, terms and conditions

that are just, reasonable, and nondiscriminatory, for physical collocation of equipment

* Although the FCC's latest collocation order is not yet effective, from a practicdpsianQwest should
implement it in this SGAT now because the FCC has ordered all BOCs to amend their SGATS to
incorporate its new standards.

47 CFR § 51.5 (as amendesge alsdn the Matter of Deployment of Wireline Services Offering

Advanced Telecommunications Capability and Implementation of the Local Competition Provisions of the
Telecommunications Act of 199@rder on Reconsideration & Second Further Notice of Proposed
Rulemaking in CC Docket No. 98-147 & Fifth Further Notice of Proposed Rulemaking in CC Docket No.
96-98, CC Docket Nos. 98-147 & 96-98, FCC 00-297 (Released Aug. 10, 2000) at T 47 (further defining
the buildings and structures) (hereinafterder on Reconsideratior).




necessary for interconnection or access to unbundled network elements at the premises of
the local exchange carrier, except that the carrier may provide for virtual collocation if
the local exchange carrier demonstrates to the State commission that physical collocation
is not practical for technical reasons or because of space limitations.” 47 U.S.C. §
251(c)(6);see also47 CFR § 51.323(&).Qwest must allow the collocation of any type
of equipment that is “necessary, required or indispensablie fact, the Ninth Circuit
Court of Appeals has determined that the Act permits state commissions to require the
collocation of remote switching units (“RSUs”) on ILEC premises by approving
decisions of the Washington Commission requiring such collocition.
Furthermore, in the context of a § 271 showing, the FCC has declared, among
other things:
To show compliance with its collocation obligations, a BOC must have
processes and procedures in place to ensure that all applicable collocation
arrangements are available on terms and conditions that are “just,
reasonable, and nondiscriminatory” in accordance with section 251(c)(6)
and our implementing rules. Data showing the quality of procedures for
processing applications for collocation space, as well as the timeliness and
efficiency of provisioning collocation space, helps the Commission
evaluate a BOC's compliance with its collocation obligatibns.

The FCC also concluded that to ensure that incumbents did not misuse limited-space

arguments, incumbents had an affirmative obligation to provide detailed floor plans or

® The Order on Reconsideration requires Qwest denials of collocation for lack of space to be submitted to
the State Commissions; the submission now includes the floor plans and affidavits explaining the
limitation. 47 CFR § 51.321(f)(as amended).

" GTE Service Corp. v. FGQ05 F.3d 416, 424 (D.C. Cir. 2000). Qwest declares that it has interpreted
this case to mean it may: (1) disconnect competitors’ collocated equipment that contain switching
functions and (2) retroactively apply its interpretation to its local competitors regardless of arbitration
agreements or State law. AT&T hereby reserves its right to seek retribution and any other legal remedy
available should Qwest engage in the conduct threatened in its SGAT.

® U S WEST Communications v. Hamilto2000 WL 1335548 (9Cir. Sept. 13, 2000).

® FCC BANY Order at 1 66.




diagrams to state commissions for review of such claimghese plans or diagrams
must show the reserved space, if any, for future use by both Qwest or any CLEC
reservations?

Finally, as a general observation, the FCC noted in its Order on Reconsideration
that collocation provisioning “intervals significantly longer than 90 days generally will
impede competitive LECs’ ability to compete effectivel§. Thus, Qwest's SGAT
provisions coupled with its performance, as judged in the Regional Oversight Committee
(“ROC”) process, must demonstrate full compliance with the checklist items under § 271
of the Act. For the reasons that follow, the Joint Intervenors submit that Qwest's SGAT
and its implementation thereunder do not fully meet the requirements of checklist item

one on collocation.

I. DISPUTED ISSUES REVEALING QWEST'S LACK OF § 271
COMPLIANCE

The disputed issues that adversely impact Qwest’'s § 271 compliance claims are
contained within certain SGAT sections that are encompassed within six broad topics; the
broad topics are: (a) Qwest’s illegal limitations on CLEC remote collocation; (b)

Qwest’s attempt to stretch the definition of collocation to encompass access to network
interface devices precludes parity and it creates of barriers; (c) Qwest “Productizing” its
way out of legal obligations under the Act; (d) Qwest’s imposing barriers to the CLEC
receiving the benefit of the FCC'’s collocation intervals that were created expressly to

remove such barriers;(e) Qwest's failure to comply with the FCC'’s rule on public

1% First Report and Order at { 602.
47 C.F.R. § 51.321(f).

21d. at 1 29.

13 Order on Reconsideration at  12.



notice to CLECs of full premises; (f) Qwest’s arbitrarily increasing the expense of
collocation for the CLEC in defining its rate elements; and (g) Qwest discriminatory
space reservation policies that favor Qwest over the CLEC.

A. In Violation of its 8 271 Collocation Obligations, Qwest lllegally Limits the

CLECs Right to Collocate at Remote and Adjacent Premises, and, as a

Result, Qwest is not in Full Compliance with Its Collocation Obligations

Under the Act.

(WA-1C-8 & 8.1.1.8 — Description of Remote Collocation; WA-1C- ? & 8.2.7

to 8.2.7.2 Terms of Remote Collocation; WA-1C- & 8.6.5.1 — CLEC

Responsible for Maintenance and Repair of All Remote Collocation

Equipment; WA-1C-? & 8.4.6.1 — Qwest’s Refusal to Allow Virtual

Collocation in an Adjacent Premises).

As noted above, the FCC's rules allow CLECs to select technically feasible
physical or virtual collocation at Qwest “premises.” Qwest, on the other hand, doggedly
refuses to comply with the law by disallowing all virtual collocation in what it defines as
“Remote Premises” and in any adjacent premises.

Qwest defines “Remote Premises” for purposes of collocation aploydycal
collocation in a “premises” other than a wire center or central dffide.contrast, the
FCC defines “premises” for the purpose of all collocation types as “an incumbent LEC’s
central offices and serving wire centers; all buildings or similar structures owned, leased,
or otherwise controlled by an incumbent LEC that house its network facilities ...

including but not limited to vaults containing loop concentrators or similar structures; and

all land owned, leased, or otherwise controlled by an incumbent LEC that is adjacent to

142/9/2001 SGAT, Exhibit 2 Qwest 30 at § 4.50(a).



these central offices, wire centers, buildings, and structiiteSitnilarly, in regard to
adjacent premises, the FCC has clarified that where space is legitimately exhausted in a
particular incumbent structure, the incumbent must allow the CLEC to collocate in
“adjacent controlled environmental vaults or similar structures*®.The D.C. Circuit
Court of Appeals upheld this particular provision.

With respect to the FCC'’s definition, its rules require:

(a) An incumbent LEGhall provide physical collocatioand virtual
collocation to requesting telecommunications carriers.

In addition, the FCC'’s rules, consistent with the Act, allow incumbent LECs to offer
virtual collocation where the space in the incumbents’ premises is not sufficient for
physical collocatiort? When faced with the suggestion that the alternative noted in the
1996 Act® to provide virtual collocation where space for physical collocation was
exhausted somehow limited the use of virtual collocation, the FCC held:

If the [FCC] concluded that subsection (c)(6) places a limitation on our
authority to require virtual collocation, competitive providers would be
required to undertake costly and burdensome actions to convert back to
physical collocation even if they were satisfied with existing virtual
collocation arrangements. We conclude that Congress did not intend to
impose such a burden on requesting carriers that wish to continue to use
virtual collocation for purposes of section 251(c). Further, the record
indicates that this requirement would be costly and would delay
competition. In short, we conclude that, in enacting section 251(c)(6),

1547 CFR § 51.5 (as amendesge alsdn the Matter of Deployment of Wireline Services Offering
Advanced Telecommunications Capability and Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996&rder on Reconsideration & Second Further Notice of Proposed
Rulemaking in CC Docket No. 98-147 & Fifth Further Notice of Proposed Rulemaking in CC Docket No.
96-98, CC Docket Nos. 98-147 & 96-98, FCC 00-297 (Released Aug. 10, 2000) at T 47 (further defining
the buildings and structures) (hereinafterder on Reconsideratior).

16 Order on Reconsideration at { 48g alsp47 C.F.R. § 51.323(k)(3).

" GTE v. FCC 205 F.3d at 425.

1847 C.F.R. § 323(a) (emphasis added).

947 C.F.R. § 321(e)kee alsat7 U.S.C. 251(c)(6).

2 prior to the Act, the FCC declared that incumbents must allow both physical and virtual collocation. In
the Matter of Deployment of Wireline Services Offering Advanced Telecommunications CapBlaity
Report and Order And further Notice of Proposed Rulemaking, FCC 99-48, CC Docket No. 98-147 (Rel.
Mar. 31, 1999) at 1 19 (citing the 1992 FCC Order) [hereinaftdvénced Services Ordet].




Congress intended to expand the interconnection choices available to
requesting carriers, not to restrict th&m.

We also conclude that requiring incumbent LECs to provide virtual
collocation and other technically feasible methods of interconnection or
access to unbundled elements is consistent with Congress’s desires to
facilitate entry into the local telephone market by competitive carriers ...
competitive carriers may find, for example, that virtual collocation is less
costly or more efficient than physical collocation. We believe that this
may be particularly true for small carriers [that] lack the financial
resources to physically collocation equipment in a large number of
incumbent LEC premisés.

Consistent with its decision that both virtual and physical collocation options should be
available to CLECs, in the § 271 applications that the FCC has approved, the FCC
expressly noted as part of that approval that the BOC was providing both physical and
virtual collocation (not virtual only if physical was not otherwise available as Qwest is
doing in some premise$). Furthermore, Qwest’'s own testimony and SGAT state, in
relevant part,

Collocation arrangements have been made available at all Qwest premises.

Finally, as required by the FCC order, Qwest will allow CLECs to use any

collocation method used by another incumbent LEC or mandated by the

Washington Utilities and Transportation Commission.

8.2.1.1 Qwest shall provide Collocation on rates, terms and
conditions that are just, reasonable and non-discriminatory. In addition,
Qwest shall provide Collocation in accordance with all applicable federal
and state law.”

2 First Report and Order at  551.

221d. at § 552.

Z See e.gfFCC BANY Order at  73;_In the Matter of Application by SBC Communications, Inc.,
Southwestern Bell Tele. Co., and Southwestern Bell Communications Serv., Inc. d/b/a Southwestern Bell
Long Distance Pursuant to Section 271 of the Telecommunications Act of 1996 To Provide In-Region,
InterLATA Services in TexasMemorandum Opinion and Order, FCC 00-238, CC Docket No. 00-65 (Rel.
June 30, 2000) at 1 73 [hereinaftéexas 271 Ordef]; In the Matter of Joint Application by SBC
Communications Inc., Southwestern Bell Communications Services, Inc. d/b/a Sought western Bell Long
Distance for Provision of In-Region, InterLATA Services in Kansas and Oklghderaorandum Opinion

and Order, FCC 01-29, CC Docket No. 00-217, (Rel. Jan. 22, 2001) at 1 228 [hereinafter
“Kansas/Oklahoma 271 Ordet]. Each of these orders refer to tariffs that provide for physical or virtual
collocation at the CLECs choice.

4 Freeberg Direct Testimony at 32.

%52/9/01 SGAT at § 8.2.1.1.




Contrary to its testimony and its collocation obligations under 8§ 271 of the Act,
Qwest refuses to allow technically feasible virtual collocation in remote and adjacent
premises. Qwest erroneously argues that the alternative to lacking physical collocation
space identified above, allows Qwest to completely deny virtual collocation as an option
in either its remote or adjacent premiées.

From a practical perspective premises outside the Qwest wire centers and adjacent
premises will necessarily be limited in space such that demanding only physical
collocation without the opportunity to obtain virtual collocation may preclude altogether
collocation. These types of premises are generally CEVs or remote terminals where
space is already limited and the virtual collocation option may be the only one left.

Here again, Qwest’s conduct is contrary to the law and, in this case, its SGAT
reveals the problem by failing to include virtual collocation in remote and adjacent
premises. Because Qwest’s position is contrary to the law and reveals that has failed to
fully comply with its obligations under the Act, its § 271 approval request must be denied
by the FCC and the State should also recommend against approval. The alternative to
disapproval is for the State Commission to require Qwest to amend its SGAT to conform
the following sections to allow for virtual collocation in both remote and adjacent
premises. The SGAT sections include: 8.1.1.8 — Description of Remote Collocation;

8.2.7 to 8.2.7.2 Terms of Remote Collocation; 8.6'5-ICLEC Responsible for

%11/28/00 WA Transcript at p. 1799, In. 8 — 12 (confirming Qwest's continuing refusal to allow virtual
collocation in remote premises); 11/8/00 WA Transcript at p. 1511, In. 19 — 25 (expressing COVADs
concern regarding lack of virtual collocation in remote premisesgtio. 1514, In. 25 — p. 1515, In. 2
(confirming only physical collocation allowed); 11/28/00 WA Transcript at p. 1813, In. 25 — p. 1814, In 8;
1/23/01 CO Transcript at p. 102, In. 16 — p. 103, In. 3; 8/3/00 CO Transcript at p. 139, In. 19 — p. 140, In. 2;
10/5/00 Multi-state Transcript at p. 673, In. 25 — p. 674, In. 6; 1/16/01 Multi-state Transcript p. 60, In. 14-
21.

2 Qwest may have deleted this SGAT section as unnecessary; in which case the Joint Intervenors agree
with the deletion.



Maintenance and Repair of All Remote Collocation Equipment; and 8.4.6.1 — Qwest’s

Section Refusing to Allow Virtual Collocation in an Adjacent Premises.

B. In Violation of its § 271 Obligations, Qwest Attempts to Stretch the
Definition of Collocation to Encompass Access to the Network Interface
Devise or its Equivalent at Multiple Dwelling Units and Business Campuses
Such that CLECs Cannot Access Those End-User Customers at Parity with
Qwest.

(WA-1C-9; § 8.1.1.8.#% — Access to the NID or its Equivalent Is not
Collocation).

In a recent addition to its SGAT section on collocation, Qwest has added the
following proposal:

8.1.1.8.1 With respect to Collocation involving cross-connections for

access to sub-loop elements in multi-tenant environments (MTE) and field

connection points (FCP), the provisions concerning sub-loop access and

intervals are contained in Section 9.3
From this proposal it is clear that Qwest has determined that cross-connections between a
CLEC’s network interface device and Qwest’s network interface device often referred to
as NIDs, located at multiple tenant environments (“MTESs”) or multiple dwelling units
(“MDUSs"), constitute some form of collocation, which is subject—at this stage in this
workshop—to unknown intervals for provisioning. In regard to the NID, the FCC has
stated:

The network interface device (“NID”) is a “cross-connect device used to

connect loop facilities to insider wiring. ... The Commission also

concluded that a requesting carrier is entitled to connect its loops, via its

own NID, to the incumbent LEC’s NID.

We modify that definition of the NID to include all features, functions,

and capabilities of the facilities used to connect the loop distribution plant

to the customer premises wiring, regardless of the particular design of the
NID mechanisnt’

2 SGAT § 8.1.1.8.1 was introduced by Qwest in Arizona as 2 Qwest 31.
29 UNE Remand Order at 11 230 & 233.

10



In its discussion of the NID, the FCC went further in stating,

We define subloops as portions of the loop that can be accessed at
terminals in the incumbent’s outside plant. An accessible terminal is a
point on the loop where technicians can access the wire or fiber within the
cable without removing a splice case to reach the wire or fiber within.
These would include a technically feasible point near the customer
premises, such as the pole or pedestal, the NID (which we discuss below),
or the minimum point of entry to the customer premises (MPOE).

We decline to adopt parties’ proposal to include the NID in the definition

of the loop. Similarly, we reject arguments that should include inside

wiring in the definition of the NID in order to permit facilities-based

competitors access to inside wiring. ... We therefore find no need to

include inside wiring in the definition of the NID, or to include the NID as

part of any other subloop eleméht.

Specifically, an incumbent LEC must permit a requesting carrier to

connect its own loop facilities to the inside wire of the premises through

the incumbent LEC’s network interface device, or at any other technically

feasible point, to access the inside wire subloop network eléfhent.
Thus, the NID is not an unbundled subloop element, but rather it is an UNE®itself.
In several workshops since the last Washington workshop on collocation AT&T has
offered pictures of its NIDs at MDU/MTEs that are connected to Qwest's NiDbese
pictures reveal that NIDs can be open termination blocks containing multiple wires
mounted on plywood or they can be enclosed in box-like cabinets.

Where a CLEC, in particular a facilities-based CLEC such as AT&T, runs its own

network to the furthest feasible point of interconnection with a customer at the MTE or

MDU, it merely needs access to the Qwest NID so that it can provide service to the end-

30 UNE Remand Order at  206.
31 UNE Remand Order at  235.
32 UNE Remand Order at { 237.
%47 C.F.R. § 51.319(b).
34 See attached Exhibits.

11



user customers whose inside wiring is connected to Qwest’s NID. The right of CLECs
to access the internal wiring at the NID is indisputably set out by the FCC &tders.

Qwest’s proposal suggests that AT&T would have to collocate in a UNE in order
to gain the access to the end-user customers. Where, for example, Qwest has ready
access to those customers, AT&T would have to wait for extended collocation
provisioning intervals and could not service its customers in the same time frames as
Qwest—clearly creating a parity probléMoreover, by Qwest’s own admission,
collocation is not required at a NID.

For purposes of defining access to the NID as collocation, Qwest is drawing a
distinction between when it owns the inside wiring to the MDU/MTE and when it does
not own the wiring® When it owns the wiring, Qwest claims that such access becomes
collocation, and as noted above, when Qwest doesn’t own the wires no collocation is
required. From a technical perspective, AT&T’s withess—a telecommunications
engineer with years of interconnection experience—confirms that there is absolutely no
difference technically between the two situatidhBrawing such a distinction does not
serve competition, but rather creates a barrier thereto by injecting greater expense and
delay in the CLECs ability to access the end-user customer than Qwest itself experiences.

Qwest can have almost immediate access to the MDU/MTE end-user customer, whereas

% UNE Remand Order at  2@2 seq.FCC First Report and Order and Further Notice of Proposed
Rulemaking in WT Docket No. 99-217, Fifth Report and Order and Memorandum Opinion and Order in
CC Docket No. 96-98, and Fourth Report and Order and Memorandum Opinion and Order in CC Docket
No. 88-57 (October 25, 2000) at 1 48, and other state commissions have enforced suched@esrgia
Public Utilities Commissiomn re: Interconnection Agreement Between MediaOne Telecommunications of
Georgia, LLC and BellSouth Telecommunications, Inc. Docket No. 104184d; MediaOne
Telecommunications of Georgia, LLC v. BellSouth Telecommunications, Inc., Docket No. 10135-U.
%2/13/01 AZ Transcript at 1447, In. 13 — 25.

372/13/01 AZ Transcript at 1448, In. 19 — 20.

*1d at 1448, In. 10 - 24.

¥1d. at 14471449, In. 1 - 8.

12



AT&T and other CLECs could as well if they did not have to wait out Qwest’s

collocation provisioning intervals. AT&T explained during the Arizona and Oregon
workshops on this topic that it can send its service representatives out to provision the
interconnection between the AT&T NID and the Qwest NID in a fraction of the time it
would take Qwest to implement a physical collocation. Simply put, suggesting that
CLECs suffer the expense and delay associated with Qwest’s attempt to define access to
the NID as collocation, is a barrier to entry and a violation of Qwest's § 271 obligation.

Instead AT&T recommends editing SGAT § 8.1.1.8.1 as follows:

8.1.1.8.1 With respect to Cellecation-invelving-cress-connections for

access to sub-loop elements in multi-tenant environments (MTE) and field
connection points (FCP), the provisions concerning sub-loop access and
intervals are contained in Section 9.3 This type of access and cross-
connection is not collocation.

C. In Violation of its § 271 Collocation Obligations, Qwest is Creating Allegedly
“New” Products that, by Their Individual Terms and Conditions, lllegally
Undermine Qwest’s Actual Compliance with Its Obligations Under the Act,
the SGAT and Interconnection Agreements.

(WA-1C-2; 8.1.1 — New Collocation Products/Implementation Issue.)
Section 8.1.1 identifies eight standard types of collocation that are covered by

Section 8 of the SGAT. The section provides further, “other types of collocation may be

requested through the BFR process.” At the multistate workshop, AT&T proposed the

following amendment to Qwest’s BFR language, “Other types of collocation may be

requested through the BFR proces$ss Qwest offers a new collocation product, in

which case CLEC may order such new product as soon as it becomes avai@iest

cannot be found to be in compliance with Checklist Item 1 unless it is clear that it has an
obligation to provide all types of collocation to the CLECs as soon as they are made

available.

13



Qwest’s attempt to limit the SGAT's applicability to only the eight specified types
of collocation raises a number of concerns. First, whenever Qwest introduces what it
considers to be a “new” product, it insists on a contract amendment before the CLEC is
permitted to order the produtt. It has been AT&T and WCOM'’s experience that the
amendment process is time consuming and frequently occurs under circumstances in
which the parties have unequal bargaining power. While not directly related to
collocation, WCom witness, Jill Wicks’ testimony in Colorado describes in great detail
the obstacles presented by Qwest’s decision to “productize” a service, in this case
managed cuts, that had been provided to WCom for over two years under our ICA
without the need for an amendméhtWhat WCom'’s experience demonstrates is that a
CLEC, faced with Qwest’'s demand that it amend its interconnection agreement to
incorporate additional terms and conditions associated with a new product offering, has
only two choices — either accept Qwest’s terms no matter how impractical or
unreasonable in order to timely take advantage of the new “product,” or engage in
months of extended negotiations that may or may not prove to be productive.

The same testimony of Ms. Wicks in Colorado shows that even when a service is
covered generally by the terms of an existing interconnection agreement, Qwest’'s
practice of “productizing” the wholesale services it provides to competitors hinders the
CLECs ability to obtain interconnection, collocation and UNEs in a timely fashion. For

example, despite language in WCom'’s interconnection agreements in Washington

“0'1/23/01 Transcript, p. 89, Il. 15-17.
11/25/01 Transcript, p. 42, 1. 17 — p. 60, |. 18.

14



allowing its local subsidiaries to purchase UNE-P, Qwest has refused to provision the
product without a contract amendméht.

Joint Intervenors contend that Qwest should be required to immediately offer new
types of collocation under terms and conditions already set forth in the SGAT.

A second related concern involves Qwest’s practice of unilaterally altering its
agreements through the development of written polices and performance requirements
that are inconsistent with its ICAs and the SGAT. In the case of collocation, testimony in
Colorado by AT&T’s witness Mr. Wilson and Mr. Zulevic for Covad showed that Qwest
requires CLECs at the time they accept a collocation space to execute written policies and
performance requirements that are inconsistent with the S&ATthe attached exhibits
is a copy of the document to which CLECs are expected to comply.

To the extent that Qwest is relying on its SGAT as proof of its compliance with
the competitive checklist under Section 271, it can only be found to have satisfied the
checklist if it is also shown that Qwest is providing service consistent with the provisions
of the SGAT. The Collocation Policies and Performance Requirements set forth in Colo.
2 AT&T-31 are inconsistent with the terms of the SGAT. As such, Qwest should not be
found to be in compliance with Checklist Item 1 until such time as it demonstrates that its
collocation polices and performance requirements have been conformed to its agreements

in the SGAT.

D. Qwest Has Created Numerous Unnecessary Exceptions to Its Compliance
with Timely Collocation Provisioning Intervals Such that It Creates Barriers
to the CLECs Right to Timely Collocation Under the Act.

42

Id.
3 See, Colorado Transcript, 01/23/01, p. 117, I. 20 — p.119, I. 12; see also general discussion at pp. 111-
149.
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Pursuant to FCC Order, Qwest should provide collocation within the intervals
outlined by the FCC, which require, among other things, that within 10 calendar days
after receiving an application, Qwest must inform the CLEC whether its application
meets collocation standartfs Then, Qwest must complete physical collocation
arrangements within 90 calendar days after receiving an application that meets the
collocation standardS. Furthermore, Qwest must finish construction and turn
functioning space over to the CLEC within the 90 day inté/alonger intervals must
be submitted to the state commissions for apprbval.

While the FCC has set national standards for the provisioning intervals of
physical collocation, it has—as yet—declined to do so for virtual colloc&tion.
Nevertheless, the FCC has declared that “intervals significantly longer than 90 days
generally will impede competitive LECs’ ability to compete effectivéfy.”

Contrary to 8§ 251(c)(6) and thus 8§ 271, there are four SGAT sections that create
unwarranted exceptions to Qwest’s obligations to provide timely and reasonable
collocation for CLECs within the 90 day intervals. They are: (1) § 8.4.1.9 (formerly
8.4.1.8) imposing excessive limitations on the number of collocation applications a
CLEC may submit to Qwest; (2) § 8.4.2.4.3 & .4 imposing outrageously long
provisioning intervals for virtual collocation; (3) 8 8.4.3.4.3 & .4 again imposing
excessive provisioning intervals on physical collocation; and (4) § 8.4.4.4.3 & .4 also

imposing excessive provisioning intervals on ICDF collocation orders. Because SGAT

* 47 C.F.R. § 51.323(I)(2).

%47 C.F.R. § 51.323(I)(2).

46 SeeOrder on Reconsideration at  30.
47 Order on Reconsideration at § 29.

8 1d. at T 32.

491d. at T 29.
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sections 8.4.2.4.3/4, 8.4.3.4.3/4 and 8.4.4.4.3/4 are identical in the interval requirements,
the Joint Intervenors will discuss those sections together, but provide individual language

proposals in their attached Exhibits to alleviate the non-compliance problems.

1. Through § 8.4.1.9 (formerly 8.4.1.8) Qwest illegally attempts to limit
the number of CLEC collocation applications it will accept.

Qwest's SGAT § 8.4.1.9 states:

The intervals for Virtual Collocation (Section 8.4.2), Physical Collocation
(section 8.4.3), and ICDF Collocation (Section 8.4.4) apply to a maximum
of five (5) Collocation Applications per CLEC per week per state. If six (6)
or more Collocation orders are submitted by CLEC in a one-week period
in the state, intervals shall be individually negotiated. Qwest shall,
however, accept more than five (5) Applications from CLEC per week per

state, depending on the volume of Applications pending from other
CLECs.

This SGAT section applies to all CLEC collocation applications — whether small, large,
augments to existing collocations or complex collocation reqefedtsither than hiring
the people necessary to meet customer needs, Qwest seeks to control and limit customer
demand so that it can ensure that it meets its ROC PID measurémensupport of its
position, Qwest cites to the FCC Order on Reconsideration § 24 and it cites to Texas 271
Order 732

Despite its hopes of excessively limiting all CLEC orders, neither of the FCC
decisions upon which Qwest relies to support upholding SGAT 8§ 8.4.1.9 in fact supports
such a proposal. First, the Order on Reconsideration states, in pertinent part:

An incumbent LEC must perform essentially three groups of tasks in order

to provision collocation space in response to a competitive LEC’s request.

The incumbent LEC must determine whether the competitive LEC’s
application for collocation space meets any requirements the incumbent

*0'1/24/01 CO Transcript at p. 115, In. 4 - 11.

1 |d. at p. 107, In. 15 — 23.

2|d. at p. 88, In. 9 — 21; Qwest also cites to an unapproved rule proposal from Oregon wherein the some
suggested limits, which are far less limiting than Qwest’s suggestion here, are suggested.opbsaks pr
have neither been approved by the Oregon Commission nor the FCC.
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has established for such applications. InAdeanced Services First

Report and Ordenve stated that ten days constitutes a reasonable period
within which an incumbent LEC should inform a new entrant whether its
collocation application has been accepted or denied. Based on the record
before usye believe that an incumbent LEC has had ample time since the
enactment of section 251(c)(6) to develop internal procedures sufficient to
meet this deadline, absent the receipt of an extraordinary number of
complex collocatiompplications within a limited time framia.

Qwest has not shown that it has ever received “an extraordinary number of complex
collocation applications.” Rather it has shown that it seeks to unilaterally liroitdeais,
complex or simple. Yet, the FCC’s statement is clear, Qwest has had ample time to have
prepared itself to meet customer demand (were it a willing seller in any other market it
would strive to meet customer demand rather than trying to limit it). It does not appear
that Qwest has sufficiently upgraded its processes to handle the loads it can clearly
track>*

Moreover, the time periods for Qwest to report back to the CLEC whether its
application is accepted or denied and the time periods to perform feasibility studies and
the like all have “buffers” built into them. That is, it does not take 10 days to inform a
CLEC whether its application is denied or accepted nor is 10 days required to do a
feasibility study’> So the allocation of these time periods to the tasks assigned already
take into consideration the need for some flexibility—no more is needed.

Likewise, the Texas 271 decision does not support Qwest’s desire. It states, in

pertinent part:

%3 Order on Reconsideration at 27 (emphasis added).

>4 1/3/01 WA Transcript at 2226, In. 17 — 2227, In. 16.

%5 1/24/01 CO Transcript at p. 89, In. 1 — 25; 1/3/01 WA Transcript at p. 2217, In. 9 — 25 & p. 2226, In. 16 —
2227,In 16.
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Except where a competitive LEC plageirge number of collocation
orders in the same 5-business day perl®d/BT responds to each request
within 10 days?®

Again, Qwest is not attempting to create a reasonable exception to limit the number of
complex orders it can handle in a week’s period from a single carrier; rather, it seeks to
limit all CLECs all of the time. This is an “unjustified restraint on the CLEC’s
business> There is no legal support for such a limitation, and it creates a barrier to
competitionon its face Thus, Qwest is not in compliance with § 251(c)(6) nor § 271.
To remedy this lack of compliance, Qwest should delete SGAT § 8.4.1.9.

2. SGAT §8.4.24.3& .4,88.4.3.4.3 & .4and §88.4.4.4.3 & .4 all impose
excessive provisioning intervals for virtual, physical and ICDF
collocation in violation of the FCC’s orders and § 271 of the Act.

The FCC’s recent Reconsideration Order determined, among other things, that:

an incumbent LEC should be able to complete any technically feasible

physical collocation arrangement, whether caged or cageless, no later than

90 calendar days after receiving an acceptable collocation application,

where space, whether conditioned or unconditioned, is available in the

incumbent LEC premise and the state commission does not set a different

interval or the incumbent and requesting carrier have not agreed to a

different intervaf®

This statement and its meaning are fairly straightforward; only two circumstances should

relieve an incumbent from meeting the 90 day intentare space is availahlga) a

state commission’s different intervals or (b) a mutual agreement between the CLEC and
the incumbent LEC. Furthermore, where space is available or not, the FCC did not
perceive the 90 day standard interval as imposing an undue hardship on incumbents;

rather, the FCC stated:

%6 Texas 271 Order at { 73 (emphasis added).
®71/24/01 CO Transcript at p. 89, In. 1 — 4.
%8 Order on Reconsideration at { 27.
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[b]ased on the record before us, we believe ... that a maximum 90
calendar day interval will give an incumbent LEC ample time to provision
most, if not all, physical collocation arrangements. We recognize, of
course, that many incumbent LECs will have to improve their collocation
provisioning performance significantly in order to meet this interval.
Significant improvement is needed, however, only where incumbent LECs
have taken insufficient steps to ensure the adequacy of their collocation
provisioning processes. ... Incumbents already have extensive experience
with handlinglarge numbers of collocation applications on an ongoing
basis. This experience should enable them to upgrade their internal
controls, methods, and procedures to the extent necésganvision all,

or virtually all, physical collocation arrangements in no more than 90
calendar day?’

In fact, the FCC found that intervals significantly longer than 90 days would generally
impede the CLEC’s ability to compete effectiv8lyTo that end, the FCC amended its
rules to state:

[a]n incumbent LEC must offer to provide and provide all forms of

physical collocation (i.e., caged, cageless, shared, and adjacent) within the

following deadlines, except to the extent a state sets its own deadlines or

the incumbent LEC has demonstrated to the state commission that

physical collocation is not practical for technical reasons or because of

space limitation§®
Ultimately, then, there are only three general exceptions to the 90 day interval: (a) state
deadlines; (b) mutually agreed to deadlines between CLEC and ILEC; and (d) lack of
space in the premises.

On November 7, 2000, the FCC issued its Memorandum Opinion and Order

(“Memorandum”)®?in response to Qwest's request for a waiver of the imposition of the

90 day intervals pending the FCC’s consideration of Qwest’s Reconsideration Petitions.

*|d. at 17, 1 28 (emphasis added).

0 |d. at 18, 1 29.

®1 47 C.F.R. § 51.323(I).

%2 |n the Matter of Deployment of Wireline Services Offering Advanced Telecommunications Capability
Memorandum Opinion and Order, CC Docket No. 98-147, DA 00-2528 (Released Nov. 7, 2000)
[hereinafter Memorandum”].
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In its Memorandum, the FCC clarified that:

The Collocation Reconsideration Orakres not permit an incumbent

LEC to set unilaterally different standartdyg incorporating time periods

of its own choosing into its SGATs and tariffs and having those standards

take effect through inaction by the state commission. Indeed, such an

approach would eviscerate the Commission’s intent in the Collocation

Reconsideration Order to establish national standards appleatgpt

where specifically modified through interconnection agreement

negotiations or deliberative processes of a state commfSsion.
Thus, unilateral declarations, not approved by the FCC or the State, cannot go into effect
on an interim or permanent basis here. That is, SGAT § 8.4 should be amended to reflect
only that which the Washington Commission has already approved.

In addition to addressing unilateral action, the FCC also clarified that Qwest’s
interim waiver limited Qwest to:

increase the provisioning interval for a proposed physical collocation

arrangements no more than 60 calendar days in the event a competitive

LEC fails to timely and accurately forecast the arrangement ... . We

expect Qwest to use its best efforts to minimize any such increaés ... .
Qwest, therefore, was given no more than an additional 60 days for provisioning
unforecasted requesia an interim basisand it was further expected to minimize that
time period.

Qwest’'s SGAT demands that the CLECs provide very specific forecasts,
demanding much of the same detailed information found in an application, before Qwest
will agree to meet the 90 day interfalThus, even where space is available and Qwest

could otherwise meet the interval, it—nevertheless—refuses to do so and gives itself

another two months to provision the collocation request by demanding a “pre-

®31d. at § 7 (emphasis added).

% Memorandum at { 19.

% Compare SGAT § 8.4.1.4 (outlining the information demanded in a forecast) and § 8.4.1.5 (outlining the
information that constitutes an application).
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application” a/k/a forecast 60 days in advance of the actual order. Five months is simply
an outrageous amount of time to obtain collocation, particularly in the case of cageless
physical collocation requests where appropriate space is readily available whether
forecasted or not. Moreover, it appears that Qwest is doing little else than arbitrarily
lopping off 30 days, of the 60 additional days, to minimize the extended time frames for
unforecasted collocation requests. There is no reason that Qwest shouldn’t be required to
actually minimize the delay and meet the 90 day provisioning interval where space is
available regardless of its receipt of a forecast; the FCC certainly did not preclude such
action, and in fact, admonished Qwest to “use best efforts to minimize incréases.”

Qwest implied during the workshop, by omission of a critical portion of the quote,
that the FCC allows an incumbent LEC to unilaterally require a CLEC to forecast its
collocation needs as a precondition to receiving the standard intervals. What the FCC
actually said was:

[a]n incumbent LEC also may require a competitive LEC to forecast its

physical collocation demand#bsent state action requiring forecastjreg

requesting carriers failure to submit a timely foregahtnot relieve the

incumbent LEC of its obligation to comply with the time limits set forth in

this section. Similarly, an incumbent LEC may penalize an inaccurate

collocation forecast by lengthening a collocation interval only if the state

commission affirmatively authorizes such actién.
On the heels of its slanted forecast assertion, Qwest’s witnesses also suggested that the
FCC'’s interim order governing Qwest included an ongoing forecasting obligation as a

precondition to receiving the 90 day inter%&ITwo things are important to remember in

relation to the relief that Qwest obtained from the FCC. ,RhistFCC provided Qwest

6 Memorandum at 9, ¥ 19.
7 ECC Reconsideration Order at 22, { 39.
%8 1/24/01 CO Transcript at p. 194, In. 10 — 17.
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with only a temporary conditional waiver in the absence of state rules. Séwe®CC

did not contemplate that Qwest had failed to obtain the necessary approval for forecasting
as a precondition to meeting all the required intervals from this Commission nor that the
forecasts that Qwest demands in its SGAT are closer to applications for collocation than
real forecasts. Examination of the FCC’s Memorandum makes clear that such unilateral
action is contrary to the FCC'’s intent and the Washington commission should determine
for itself whether it is appropriate for Qwest to take longer provisioning intervals where

the space is available.

In attempting to rationalize its position, Qwest claims that without automatically
obtaining longer intervals for unforecasted collocation orders, CLECs will not provide
forecast$? As an initial matter, if an interconnection agreement (or in this case an
“opted into” SGAT) says that the parties shall provide forecasts, it is then a likely breach
of contract not to do so. Furthermore, CLECs have all the incentive they need to provide
forecasts if it will ensure that Qwest has the HVAC and upgrades to the collocation space
necessary for smooth provisioniffy The goal of the CLEC is to obtain the space when
needed, not to play forecasting games nor did the FCC suggest that Qwest should be
creating interval penalties via forecasting. Rather, the FCC instructed Qwest to minimize
increases in provisioning intervals.

While on the topic of incentives, Qwest’'s SGAT sections do not provide it with
any incentive to do as the FCC has admonished it “use best efforts to minimize increases”

to the standard collocation interval. Rather, CLECs must accept it on blind faith that

%91/24/01 CO Transcript at p. 194, In. 19 —24.
©1d. at p. 196, In. 4 — 11.
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Qwest will minimize increasés. The Joint Intervenors’ experience in dealings with
Qwest have suggested that Qwest will not in fact cooperate especially where contract
language is silent on any topic.

In any event, the Joint Intervenors propose the SGAT language contained in the
attached Exhibits to remedy the compliance problems created by Qwest’s proposals. In
these exhibits essentially altering the disputed sections from SGAT 88 8.4.2, 8.4.3 and
8.4.4, the Joint Intervenors propose that the 90 day standard for physical and the lesser
standards for virtual and ICDF collocation intervals would apply for forecasted or
unforecasted collocation orders where Qwest has collocation space available. In
exceptional circumstances where Qwest lacks the necessary space, power or HVAC to
accommodate the order’s needs, Qwest may employ the longer interval, which it has an
express obligation to minimize. The Joint Intervenors’ proposals are consistent with the

FCC'’s orders, and thus, the Commission should adopt them over Qwest’s proposals.

E. Qwest’s Open Refusal to Comply with the FCC’s Rule, 47 C.F.R. § 51.321(h),
Regarding Publicly Posted Notice for CLECs of Full Qwest Collocation
Premises Competitively Disadvantages CLECs and Violates § 271 of the Act.
(WA-1C-?; 8.2.1.13 — Internet Document on Full Collocation Space)

Qwest’'s SGAT states, in pertinent part, that Qwest will “maintain a publicly
available document, posted for viewing on the Internet ... indicatifgremises that are
full, and will update this document within ten (10) calendar days of the date which a
premises runs out of physical space.All “premises” by definition includes wire

centers and remote premises, among other thingm its face, the SGAT language is

consistent with the FCC rule, which states:

"11/24/01 CO Transcript at 195, In. 1 — 2.
22/9/01 SGAT, Exhibit 2 Qwest 30 at § 8.2.1.13
847 C.F.R. § 51.5 (definition of “Premises”).
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The incumbent LE@nustmaintain a publicly available document, posted

for viewing on the incumbent LEC’s publicly available Internet site,

indicating all premises that are fulhnd must update such a document

within ten days of the date at which a premises runs out of physical

collocation spacé&’
The record, however, reveals that Qwest’s has absolutely no intention of actually abiding
by its legal obligation as recited in the SGATRather, Qwest’s public Internet
document will list only wire centers, not all premises, and with respect to wire centers it
will show only a limited subset of the wire centers. The subset of wire centers Qwest
intends to identify are only those that it discovers are full as a result of providing a Space
Avalilability Report to a CLEC requesting collocation in a particular wire center.
Providing only a small subset of full wire centers in the Internet document is clearly
contrary to what the law expressly requires and is yet another example of Qwest saying
one thing in its SGAT to obtain § 271 approval while implementing something quite
different than what the law requires.

Qwest’s rationale for such conduct is twofold. Firstrgues, contrary to the law
on statutory and legal construction, that because the requirement regarding the Internet
document is expressed in the same subsection as the Space Availability Report, the
Report requirement necessarily limits the later Internet documerffrule.

Such an interpretation defies, not only English grammar, but also legal

construction. As an initial matter it is important to focus clearly upon the issue in

dispute—this involves what the FCC requires of the publicly available Internet

47 C.F.R. § 51.321(h) (emphasis added} alsoAdvanced Services Order at { 5&(&addition to
reporting requirements, we adopt the proposal of Sprint that incumbent LECs must maintain a publicly
available document, posted for viewing on the Internet, indicating all premises that are full ... ."”)
’511/28/00 WA Transcript at p. 1880, In. 2 — 19.

®1d. at p. 1879, In.20 — 25 & p. 1880, In. 2 - 19.
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document; it does not involve the Space Availability Report, which the CLECs will pay
for when they request that Qwest provide such a report regarding a particular premises.
As to interpreting the Internet document rule, case law instructs that where a statute or
rule is plain, unambiguous, and clear on its face, there is no room for other
interpretation.” The FCC's rule is clear on its face, there is nothing to interpret.

SecondQwest argues that the burden to track and understand its outside plant is
far too great for it to comply with the laff. While the Joint Intervenors believe that
Qwest should maintain better records of its outside plant and that it exaggerates the
burden of doing so, the Joint Intervenors have—nonetheless—sought a reasonable
compromise with Qwest. They have requested that Qwest maintain an Internet document
that reveals all its wire centers in the State that are full and that it also maintain a list of
premises, other than wire centers, where it has prepared an availability report for a CLEC
that showed, for example, a particular remote premises wds Tidls compromise
relieves Qwest of the alleged burden of understanding the space limitations in all its
remote premises while not shifting completely the financial burden of developing better
wire center and outside plant inventory records onto its compeftitors.

In short, the Joint Intervenors note that Qwest is not in fully compliant with its
collocation obligations under 8 271 of the Act, and therefore, the Commission should not
recommend that Qwest receive approval before Qwest either agrees to the compromise

proposed by the Joint Intervenors or complies fully with the clear obligation described in

" National Elec. contractors Ass'n. v. City of BelleydeNash. App. Ct. App. 81, 83, 459 P.2d 420
(1969).

81d. at p. 1880, In. 2 — 19.

91/24/01 CO Transcript at p. 176, In. 19 — p. 177, In. 11.

8011/28/00 WA Transcript at p. 1881, In. 2 — 5.
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47 C.F.R. 8 51.321(h) by providing an Internet documienticating all premises that
are full, and [updates] such a document within ten days of the date at which a premises

runs out of physical collocation space.”

F. Qwest’'s SGAT Arbitrarily Increases the Expense of Collocation for the
CLEC in Developing and Defining Certain Collocation Rate Elements is (cite
OK/KA order).
There are three SGAT sections with offending rate issues. They are discussed in

the two subsections below.

1. WA-1C-44; 8.3.1.9 — Channel Regeneration Charge

Joint Intervenors object to Qwest’s imposition of a channel regeneration charge
when the distance between the CLEC'’s collocation space and Qwest’'s network facilities
IS SO great as to require regeneration. The CLECs have no control over the either the
location of their collocation space within Qwest’s central office or its relation to Qwest’s
network facilities. In a forward-looking environment, facilities would be placed such that
the distance between the CLECs collocation space and Qwest’s network facilities would
not require channel regeneration. A channel regeneration charge is by definition
inconsistent with the principle that collocation rates be based on forward-looking cost
developed using a least cost network configuration. Therefore, the Commission should
require Qwest to delete this provision before it is found to be in compliance with

Checklist Item 1.

2. WA-1C- ; 8.3.5.1 and WA-1C- ; 8.3.6 — Adjacent Collocation Charges
and Rate Elements for Remote Collocation Done on an ICB Basis.

Joint Intervenors object to Qwest’s proposal to price both adjacent collocation and

remote collocation on an ICB basis. Rather, Qwest should be required to develop a set of
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standard adjacent and remote collocation offerings, incorporating collocation rate
elements previously established to the extent possible. Both remote and adjacent
collocation are likely to become more and more frequent requests as wire centers become
more congested and as digital loop carrier systems are more frequently deployed
requiring carriers to access the loop at the FDI. Allowing Qwest to price these two types
of collocation on an ICB basis leads to delay, unjust pricing and potential discrimination.

In Colorado, Qwest agreed to defer the question of appropriate pricing for remote and
adjacent collocation to the costing and pricing proceeding beginning there. At a

minimum, the Joint Intervenors urge the Commission to defer this issue to an appropriate
cost docket so that all parties have the opportunity to submit proposals for standardizing

the prices of adjacent and remote collocation.

G. Qwest Discriminatory Space Reservation Policies that Favor Qwest over the
g/biclc ; 8.4.1.7.4 — Collocation Space Reservation Forfeiture Provisions)
Since the workshop in Washington, the parties have reached agreement on the
majority of the provisions in section 8.4.1.7. The only issue that remains at impasse is
the forfeiture provision set forth in section 8.4.1.7.4. Joint Intervenors oppose Qwest’'s
proposal to require CLECs to forfeit their space reservation fee upon cancellation of the

reservation. Such a forfeiture provision is discriminatory and would result in an unlawful

windfall for Qwest.

In its Local Competition Orderthe FCC first ruled that incumbent LECs may not
reserve space for future use on terms more favorable than those that apply to other

telecommunications carriers seeking to reserve collocation space for their owh uses.

81 ocal Competition First Report and Orderl FCC Rcd at 15805, { 604; see 47 C.F.R. § 51.323(f)(4).
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The FCC confirmed this determination in August 2000 i®itder on Reconsideratian

the Advanced Services docRétThe forfeiture provision set forth at 8.7.1.7 violates the
requirement that space reservation policies apply equally to both the ILEC and its
competitors. In the event Qwest determines to cancel its reservation, Qwest stands in a
completely different position than the CLECs. Unlike the CLECs Qwest has placed
nothing at risk of forfeiture. Given the discriminatory nature of the forfeiture provision,

it must be struck down.

The forfeiture provision creates the additional problem that it allows Qwest a
windfall and thus confers a competitive advantage. There is simply no evidence
supporting Qwest’s contention that the deposit amount at risk of forfeiture bears any
reasonable relation to costs Qwest incurs in connection with maintenance of the space

reservation policy. Thus, for this reason as well, the forfeiture provision cannot stand.

CONCLUSION
For the foregoing reasons, the Joint Intervenors recommend that the Commission
either find that Qwest is not in compliance with its collocation obligations under checklist

item 1 of § 271 of the Act or modify the SGAT as proposed by the Joint Intervenors.

8 Order on Reconsideratioff,CC 00-297, Aigust 102000, T 48.
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