





BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

	In the Matter of Frontier Communications Northwest, Inc.’s Petition to be Regulated as a Competitive Telecommunications Company Pursuant to RCW 80.26.320

	DOCKET UT-121994

COMMISSION STAFF’S MOTION TO CLARIFY ORDER 04




I.	INTRODUCTION

1 	Pursuant to WAC 480-07-835, Staff of the Washington Utilities and Transportation Commission (Commission) files this Motion to Clarify Order 04.  Specifically, Commission Staff (Staff) seeks clarification on the standard to be applied under RCW 80.36.320 to services offered under Frontier’s special access tariff.
II.	DISCUSSION

2 	The competitive classification statute at issue in this proceeding, RCW 80.36.320, requires a petitioner to show that “the services it offers are subject to effective competition” before the Commission can classify a carrier as competitive.  In Order 04, the Commission indicates that wholesale services are not to be considered in the analysis under RCW 80.36.320, except to the extent that the incumbent could leverage its provision of those services to impede retail competition.[footnoteRef:1]  Staff seeks clarification of the services that the Commission considers to be wholesale services.  In particular, Staff seeks clarity on whether Frontier must show that there is effective competition for the services offered in the special access section of its Tariff WN U-16, Facilities for Intrastate Access.[footnoteRef:2] [1:  Order 04, ¶¶ 14-15.]  [2:  A copy of the tariff is available at http://carrier.frontiercorp.com/crtf/tariffs/u/253/WA/access/Access_16_Facilities_Intrastate.pdf. ] 

3 	Frontier includes the special access services offered in WN U-16 in its wholesale services discussion;[footnoteRef:3] however, retail as well as wholesale customers can purchase services out of the tariff.  The tariff addresses switched access as well as special access, but at issue in this motion are only the services offered in the special access section of the tariff, Section 5.  In this section, Frontier offers services that other companies might offer in completely separate tariffs designed for retail customers and wholesale customers respectively.  The services in Frontier’s special access section of its tariff, in contrast, are available to any type of customer, whether it be a large business or another carrier.  Customers do not need to enter into an interconnection agreement to order special access services from Tariff WN U-16. [3:  Direct Testimony of Billy Jack Gregg 2:12-13; 2:17-18; 8:1-11:8 (filed February 28, 2013).] 

4 	In prior competitive classification proceedings under RCW 80.36.330 (competitive classification of a service) the Commission has considered whether to competitively classify services that Frontier offers as special access services in Tariff WN U-16.  For example, in Docket UT-990022, the Commission examined whether US WEST’s high capacity services, which can be purchased by retail or wholesale customers, were subject to effective competition.[footnoteRef:4]  At issue were US WEST’s DS-1 and DS-3 circuits (as well as its “SONET” service), which were used to provide services to other carriers and large business customers (like ISPs) alike.  In that proceeding, the Commission found it appropriate to consider both the retail and wholesale markets, noting that the circuit data available did not differentiate between wholesale and retail markets in all cases.[footnoteRef:5]  Additionally, in Docket UT-000883, the Commission considered whether to competitively classify Qwest services over DS-1 or larger capacity circuits in particular service areas.[footnoteRef:6]  Frontier offers the equivalent of these services, DS-1 and larger capacity circuits, in its tariff WN U-16.  Given that the services in the prior proceedings and in the instant proceeding are equivalent, if not identical, it would be consistent treatment to require a showing of effective competition by Frontier before the Commission permitted Frontier to detariff its special access services in WN U-16.  [4:  In the Matter of the Petition of U S WEST Communications, Inc. for Competitive Classification of its High Capacity Circuits in Selected Geographical Locations, Docket UT-990022, Eighth Supplemental Order Granting Amended Petition For Competitive Classification (Dec. 21, 1999).]  [5:  Id. at p. 15.]  [6:  In the Matter of the Petition of Qwest Corporation for Competitive Classification of Business Services in Specified Wire Centers, Docket UT-000883, Eighth Supp. Order Granting Reconsideration, Modifying and Clarifying Order (Feb. 16, 2001).] 

5 	Even if the special access services Frontier offers in WN U-16 were not services equivalent to those subject to the effective competition analysis in prior proceedings, the dual nature of the services as retail as well as wholesale indicates that these services could be treated just as any other retail service.  In other words, if end-use customers taking basic business service must be considered in the analysis under RCW 80.36.320, then so too should end-use customers who take service under WN U-16.
6 	Frontier plans, if its petition is granted, to detariff special access services and move the services from WN U-16 into a service catalog.[footnoteRef:7]  From Frontier’s direct testimony, it seems clear that the Company is seeking flexibility in pricing its retail special access services.[footnoteRef:8]  If Frontier is seeking pricing flexibility for special access services offered in WN U-16, then it logically follows that Frontier must show that these services are subject to effective competition.  Order 04 implicates wholesale services but, because special access services are offered to both retail and wholesale customers in WN U-16, Staff seeks clarification as to Frontier’s burden with respect to these services. [7:  Direct Testimony of Billy Jack Gregg at 10:15-19.]  [8:  Id. at 11:7-18.] 

7 	Staff’s request for clarification stems from the question of whether the Commission considers the special access services in WN U-16 to be wholesale services or retail services for the purposes of Order 04.  Under the analysis of Order 04, does Frontier need to show that special access services are subject to effective competition?  Order 04 indicates that, if this is so, only special access services taken by end-use customers, that is, retail customers, would be relevant to this analysis (except to the extent that Frontier potentially could exert market power over wholesale customers; for example, by offering the same service to wholesale and retail customers at such disparate prices that it squeezes competitors out of the market[footnoteRef:9]).  In the alternative, does Order 04 mean that if the analysis of other services leads to the conclusion that the petition should be granted, special access automatically would be deemed a competitive service without requiring Frontier to demonstrate it is subject to effective competition?  If Order 04 indicates that special access is a wholesale service for which Frontier does not need to demonstrate effective competition, does granting the petition mean that Frontier would be authorized to detariff all of the services in WN U-16, or does the order mean that some or all of the services would remain tariffed? [9:  Note the Direct Testimony of Billy Jack Gregg at 8:11-19, indicating that Frontier would like to “enhance competitive pressures” by reducing its prices to respond to competitors selling the same service below Frontier’s tariff rate.] 

	IV.	CONCLUSION
8 	In summary, in light of Order 04, Staff seeks clarification of the burden that Frontier must meet with respect to the special access services offered in its tariff WN U-16 to support its petition for competitive classification under RCW 80.36.320.
DATED this 8th day of April, 2013.

						Respectfully submitted, 

ROBERT W. FERGUSON 
Attorney General


________________________________
JENNIFER CAMERON-RULKOWSKI
Assistant Attorney General
Counsel for Washington Utilities and
Transportation Commission Staff


STAFF’S MOTION TO CLARIFY ORDER 04 - 4
