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1 Qwest essentially approaches the policy issue presented in this case with a false “test” of its own making.  The issue here is whether, on a forward-going basis, the Commission should make the expanded PO-20 PID subject to Tier II payments.  The Commission has previously held that:  

Certain performance measures are subject to Tier 2 payments because the performance results are only available on a regional basis, such as Gateway Availability.  CLECs receive no payment when Qwest fails to meet these performance standards.  Other performance measures that are subject to individual CLEC payment are also subject to Tier 2 payments because of their importance to the CLECs’ ability to compete.  These measures are referred to as Tier 2 measures having Tier 1 counterparts.

Docket Nos. UT-003022 and UT-003040, In the Matter of the Investigation Into US West Communications, Inc.’s Compliance With Section 271 of the Telecommunications Act of 1996, Thirtieth Supplemental Order, ¶ 80 (April 2002) (emphasis added).
2 That is the “test” that the Commission has established for whether Tier II payments are required under the QPAP.  It is necessarily a subjective test, because it attempts to determine whether Tier II payments are necessary to ensure Qwest’s continuing compliance with the 1996 Telecommunications Act’s requirements opening local markets to competition.  The Commission must determine what measures are necessary in the future to prevent Qwest from backsliding, and thus harming competition in Washington.  The Commission should not be left to discover, in a post-mortem analysis of extensive harm to CLECs in Washington, that it should have had a stronger QPAP in place.
3 Qwest argues that it should not be subject to Tier II payments.  Commission Staff argues to the contrary.  Staff’s position is based on the fact that, as amply shown in the testimony and exhibits of Thomas Spinks, the Commission, the OSS test vendors, the ROC Steering Committee, and the U.S. Department of Justice have all recognized and affirmed the importance of manual service order accuracy to competition in the local service market.  Staff has presented this evidence at length in its initial testimony, and will not repeat them here.
4 However, Qwest attempts to counter the Commission’s test with a new, false “test” of its own.  Qwest first contends that, in resolving the policy issue presented, Staff has acquired a “burden” (which Qwest does not have) to demonstrate that its policy position is correct.  (See Qwest’s Opening Brief, at 8-9).  Qwest does not provide any citation of law for this assertion of Staff’s “burden.”

5 Next, Qwest contends that Staff has not provided “evidence” that would conclusively show that without Tier II payments, Qwest will not meet the necessary performance standards.  (See Qwest’s Opening Brief, at 9-10).  However, since this is necessarily a forward-looking inquiry, there is no way that any party could meet such a test.  No one—including Qwest—can “prove,” with empirical evidence, what will happen in the future, in the event that Tier II payments are required for expanded PO-20, or in the event they are not.
6 Indeed, a close review of Qwest’s opening brief reveals that it does not provide any “evidence” of its own to support its view that PO-20 should be subject only to Tier I, and not Tier II payments, other than the subjective opinion of Mr. Reynolds, the assertion that Qwest’s performance in manual service accuracy has improved (a point that Staff does not dispute, though the issue is whether Qwest would continue to have the necessary incentives to perform on an issue of great importance to competition, without Tier II payments), and the settlement agreement that the CLECs and Qwest reached on the issue.  As Staff has previously argued at length, that settlement agreement does not at preclude or militate against Tier II payments—indeed, Eschelon agreed that this remains “still an open issue.”
7 Finally, Qwest claims that PO-5, which measures New Service Quality, provides sufficient sanction if Qwest manual service order errors results in a customer-affecting miss.  Staff disagrees.  PO-5 has a retail parity standard, meaning that Qwest must first exceed in CLEC orders, a statistically significant number of misses in excess of that which it misses for its own customers before any sanction applies.  Likewise, PO-20 has a 95% benchmark, meaning that Qwest gets 5 free misses in every 100 orders before any sanction applies.  Only in the unlikely event that Qwest missed both measures in a given month would it even be possible for a missed order in PO-20 to also count in PO-5, and then only if the miss was customer-affecting.  If such an event were to occur, Staff believes that imposition of both payments would be an appropriate sanction. 

8 In conclusion, Staff recommends that for the reasons set forth above and in its initial brief, the Commission should, pursuant to the standards set forth in the Thirtieth Supplemental Order in Docket No. UT-003022, make PO-20 subject to Tier II payments.
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