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PUBLIC COUNSEL’S RESPONSE TO PACIFICORP’S PETITION FOR DECLARATORY ORDER


1 Public Counsel submits the following Response to PacifiCorp’s Petition for Declaratory Order, pursuant to the Commission’s notice of November 20, 2013.  Public Counsel respectfully recommends that the Commission either (1) issue a Declaratory Order confirming that the Company’s practice of including a “past due” notice in its billing statement fails to comply with WAC 480-100-128(6) governing disconnection notices, or (2) deny PacifiCorp’s request for a Declaratory Order finding that the Company’s practice of issuing the first notice with its billing statements is in compliance with the rules.  Public Counsel is very concerned about the disconnection and billing practices presented in PacifiCorp’s Petition and believes the issues warrant further Commission review.
I. THE COMMISSION’S RULES
2 Customers deserve clear and efficient notice when they are in danger of being disconnected.  The notice must clearly communicate the past due amount that must be paid to avoid disconnection and the date on which a utility will disconnect service for nonpayment.  WAC 480-100-128(6) contains specific steps a utility must take before it disconnects service for nonpayment, including two disconnection notices with specific timing and content requirements and options regarding whether the second notice is conducted in writing or by telephone.  The existing rule was promulgated in Docket UE-990473, which was conducted as a result of Governor Gary Locke’s Executive Order 97-02.  Governor Locke directed agencies to revise rules and regulations using several criteria including necessity, reasonableness, clarity, and effectiveness.

3 WAC 480-100-178 contains the requirements for utility billing statements.  Under WAC 480-100-178, a utility must show all amounts owning, so the billing statement will present a statement of the account and will include any past-due amount along with current charges.  However, it does not necessarily follow, as PacifiCorp argues, that a separate disconnection notice is not required or desirable.  Public Counsel’s reading of the two rules is that they contemplate two distinct and separate processes, and that disconnection notice shall be provided separately from the billing statement.
II. PACIFICORP’S PRACTICE OF INCLUDING A “PAST DUE” NOTICE ON ITS BILLING STATEMENT DOES NOT COMPLY WITH WAC 480-100-128(6)

4 While WAC 480-100-128(6)(a) requires a utility to provide a “disconnection notice” to its customers prior to disconnecting service for nonpayment, PacifiCorp provides its customers with a “past due” notice.  The “past due” notice is combined with a regular billing statement and does not provide clear and effective notice to the customer regarding pending disconnection.  WAC 480-100-128(6) contemplates “disconnection” notices, not “past due” notices, and a past due notice is not the functional equivalent to a disconnection notice.  
5 PacifiCorp’s “past due” notice does not tell the customer that it will disconnect the customer on a specific date if the customer fails to pay the past due amount.  Instead, the bill states that payment must be received by a certain date to “avoid shut-off.”  It is unclear when the disconnection will occur if the customer fails to pay.  As a result, PacifiCorp’s practice fails to comply with the Commission’s rule.
6 Moreover, PacifiCorp’s practice is confusing.  While neither WAC 480-100-128(6) or WAC 480-100-178 expressly state that a utility is prohibited from including a disconnection notice with its billing statement, the intent of these rules is to provide clear and effective notice.  Clear and effective notice is lacking when both the disconnection notice and the regular billing statement are combined into one document as PacifiCorp does.
7 The two rules at issue here contemplate two separate procedures, timelines, and notice to customers.  WAC 480-100-128(6)(a)(i) requires that disconnection notices include a clear disconnection date that is not less than eight business days from the mailing date (or eleven business days if mailed outside of Washington, Oregon or Idaho).  The rule further specifies that this disconnection notice include all relevant information about the disconnection action, including the cause, amount owed, and how to avoid disconnection.
  WAC 480-100-178(2) sets forth a different timeline for billing statements, requiring that the due date for bills must be no sooner than fifteen days from mailing (or eighteen days if mailed outside of Washington, Oregon, or Idaho).  
III. PACIFICORP’S BILLING STATEMENTS ARE IN VIOLATION 
OF WAC 480-100-178(2)

8 The sample billing statements provided with PacifiCorp’s Petition as Attachment A and B indicate that the Company is violating the rule requirement that bills shall be due no sooner than fifteen days after the mailing date.  The “due date” shown at the top of the bill is only eleven days after the “billing date.”
  This is a clear violation of WAC480-100-178(2).  The Company appears to be showing the earlier “disconnection date” rather than the billing due date required by WAC 480-100-178.  Further, the amount shown at the top of the bill is the full amount, including both past due amounts and new charges.  While there is a “reminder” statement regarding the current charges being due on a later due date, this appears in smaller print in the middle of the bill.
9 PacifiCorp’s practices are in violation of the Commission’s rules and provide confusing and unclear information to customers.  The clear message of the sample bill is that the customer should pay $238 by August 23, 2013, as shown at the top of the bill.  However, by rule, the new charges of $143 should be due no sooner than August 27, 2013.
  By providing two different “due dates” and also failing to provide a clear “disconnection date,” the customer receives confusing and conflicting messages regarding how much they owe, how much must be paid to avoid disconnection, and when they would be disconnected.
10 In some respects, that PacifiCorp’s practice causes confusion is not surprising.  The Commission’s rules address two very different purposes: (1) informing customers of potential disconnection in WAC 480-100-128(6) and (2) providing customers with clear and accurate billing statements in WAC 480-100-178.  The rules clearly contemplate two separate processes and timelines for these two distinct purposes.  The Company creates confusion by attempting to combine the disconnection notice with the billing statement.
IV. UTC CUSTOMER COMPLAINT NUMBER 117898 PROVIDES AN EXAMPLE OF WHY PACIFICORP’S PRACTICE IS HARMFUL TO CUSTOMERS AND SHOULD NOT BE ENDORSED BY THE COMMISSION
11 PacifiCorp complains that combining its “past due” notice with its billing statements became an issue as a result of one customer complaint received by the Commission’s Consumer Protection staff.
  A redacted copy of the billing statements and second notices involved in the customer complaint, UTC Complaint Number 117898, are attached hereto as Attachment 1.
  PacifiCorp does not allege that the notices involved in Complaint Number 117898 were unusual, abnormal, or otherwise outside of the Company’s normal practice.  Review of the billing statements and second notices demonstrates that PacifiCorp is providing ineffective notice by using a “past due” notice on its billing statement.  

12 The bills and notices provided in Complaint Number 117898 are from March 2013 through July 2013.  The first combined notice and billing statement is dated March 5, 2013 and shows a “past due” amount of $500.
  The new charges listed on that bill include the past due amount, and a closer read of the bill shows that the past due amount was the deposit amount.  This raises several questions, including why the deposit was not paid before service was re-established and why a new charge would be past due.  The statement contained two different dates (March 18, 2013 and March 21, 2013) by which amounts were ostensibly due.  The bill contained both of the following statements: “Your Electric Service Past Due Amount of $500 must be received by March 18, 2013 to avoid shut-off” and “Remember: Your new charges of $526.50 are still due by March 21, 2013.”  If the customer paid both the $500 amount on March 18 and the $526.50 amount on March 21, the customer would have overpaid by $500.
13 In several instances throughout the bills and notices in Complaint Number 117898, it is nearly impossible to determine how much the customer owes and how much is required to be paid to avoid disconnection.  For example, the April 2, 2013 billing statement shows an amount of $449.36 as the “amount due,” the past due amount as being either $500 or $226.50, and new charges in the amount of $222.86.  The April 2, 2013 bill contains two different due dates and three different amounts being due.  It further confuses how much is actually past due.
14 As shown in Complaint Number 117898, neither the combined billing statement and past due notices, nor the second notices prominently use the terms “disconnection” or “disconnection notice.”
  Both documents contain the statement: “YOU CAN AVOID SHUT OFF:  Your Electric Service will be disconnected according to utility commission rules, unless you take one of the following steps by [Date].”  It appears in the middle of the second page of the combined billing statement and past due notice.  It appears in the middle of the first page of the second notice.  In both instances, the print is small, albeit bolded.  In context of the other confusing and conflicting information contained in the documents, this statement does not cure the deficiencies of PacifiCorp’s notice or the violations of rule.
15 Additionally, PacifiCorp’s second notice contains a statement in small print: “As of the mailing of this notice, we have not received your payment.  Unless your delinquent balance is received in our office by the date shown, your electric service may be disconnected without further notice.”
  Stated simply, the second notice appears as a billing statement, and not the type of disconnection notice contemplated by the Commission’s rule.

16 It is clear from the example in Complaint Number 117898 that PacifiCorp’s practice of combining a “past due” notice with its billing statement does not provide the first disconnection notice required by WAC 480-100-128(6).  PacifiCorp’s practice appears to also violate WAC 480-100-178(2) because it lists the current charges as being due on the earlier disconnection date (eight business days if mailed from Washington, Oregon, or Idaho) instead of the minimum fifteen days required under WAC 480-100-178.
17 Because the “past due” notice is ineffective and fails to comply with the Commission’s rule, the notice is void, which also voids the second notice.
  PacifiCorp’s second notice also has issues that call for improvement, such as the appearance being too similar to a regular billing statement and the lack of prominent use of the terms “notice” or “disconnection notice.” 
V. PACIFICORP’S UNSUBSTANTIATED CLAIMS OF MATERIAL COST INCREASES DO NOT SUPPORT GRANTING THEIR PETITION
18 PacifiCorp in its Petition asserts that providing a notice separate from a customer’s billing statement will require an investment of $1.1 million in software and will increase printing and postage expenses by $200,000.
  PacifiCorp has failed to provide evidence of either expense.
19 With regard to the software investment, it is unclear why such expenditure would be required.  PacifiCorp already has the ability to print a stand-alone notice, as evidence by the second notice provided to the customer in Complaint Number 117898.  With respect to the increased printing and postage expense, separating the notice from the billing statement will have some impact on these expenses, but more information is needed with respect to the assumptions and price components before an amount can be conclusively calculated.  In any event, the issue of whether PacifiCorp will incur expenses to separate the notice from the billing statement is not dispositive of whether the Commission’s rules require separate disconnection notices, and those expenses are better addressed during a proceeding in which the Company seeks to include them in rates.  Moreover, PacifiCorp’s current practice of combining a past due notice with a billing statement is not adequate and must be changed.
VI. CONCLUSION
20 The Commission regulates investor-owned utilities under a public interest standard.
  It is well within the public interest that customers receive clear communication from a utility when their service is in danger of being disconnected.  When a utility fails to provide that clear communication, its practices are not in the public interest and fail to comply with the Commission’s requirements.
/  /

/  /  /

/  /  /  /

/  /  /  /  /

21 In this matter, PacifiCorp is requesting that the Commission declare that its practices of using a “past due” notice that is combined with its billing statement complies with the requirements of WAC 480-100-128(6)(a).  For the reasons discussed above, Public Counsel urges the Commission to reject the Company’s request and/or declare that the practice is in violation of the Commission’s rules.
22 Dated this 6th day of December, 2013.
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Public Counsel Division
� In re the Rulemaking Proceeding on Chapters 480-90 and 480-100 WAC--Rules Related to Electricity and Natural Gas Companies, Docket Nos. UG-990294, UE-990473, Memo re Issues in Dockets UG-990294 and UE-990473, pp. 2-3, (August 20, 1999).


� WAC 480-100-128(6)(a)(ii).


� It is not clear if PacifiCorp’s bills are mailed on the “billing date” shown on the billing statement, or subsequently such as the following day or business day.  Regardless, the sample bill shows the “due date” (August 23, 2013) as being only eleven calendar days from the “billing date” (August 12, 2013).


� This timeline assumes that the mailing date is the “billing date,” shown as August 12, 2013.  In addition, it assumes the bill is mailed in Washington, Oregon, or Idaho.  The sample bill actually includes two different addresses for PacifiCorp, one in Utah and one is Oregon, so it is unclear from where the bills originate and are mailed.


� Petition at ¶¶ 15-16.


� A full copy of UTC Complaint Number 117898 is maintained as an agency record by the UTC.  Public Counsel obtained a copy of the complaint through a public disclosure request and redacts the Customer’s name, address, and account number from the documents in Attachment 1 to protect the Customer’s privacy.


� This bill was the “opening bill” for this account.


� For example, see the combined billing statement and past due notice dated March 5, 2013, and the notice dated March 11, 2013 in Attachment 1 to this Response.  By “second notice” Public Counsel is referring to the notice required by WAC 480-100-128(6)(d).


� Attachment 1, Notice dated March 11, 2013.


� See WAC 480-100-128(6)(b) and WAC 480-100-128(6)(d).


� Petition at ¶ 1.


� RCW 80.01.040.
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