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EXPEDITE

No hearing is set

Hearing is set

Date: . September 22, 2006
Time: 9:00 a.m.
Judge/Calendar: Richard
Strophy

KOO

THE HONORABLE RICHARD STROPHY

SUPERIOR COURT OF WASHINGTON IN AND FOR
THURSTON COUNTY

CITY OF TUMWATER, a Washington
municipal corporation,

Plaintiff,
v.

PUGET SOUND ENERGY, INC,,
a Washington corporation,

Defendant.

NO. 06-2-00697-3

DECLARATION OF KIRSTIN S.
DODGE IN SUPPORT OF MOTION TO
STAY PROCEEDINGS

1. I, Kirstin S. Dodge, hereby declare under penalty of perjury under the laws of

the State of Washington that the followi

ng are true and correct:

DECLARATION OF KIRSTIN S. DODGE Perkins Coie LLp

IN SUPPORT OF MOTION TO STAY
PROCEEDINGS-1
[07772-0220/11252509_1]

The PSE Building
10885 N.E. Fourth Street, Suite 700
Bellevue, WA 98004-5579
Phone: (425) 635-1400
Fax: (425) 635-2400
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2. I am a partner with the law firm Perkins Coie LLP. 1am the former lead
counsel for Puget Sound.Energy, Inc. ("PSE") in the above-captioned proceeding.

3. Attached as Exhibit A to my declaration is a true and correct copy of the
Complaint (without Exhibits) filed in this Case by the City of Tumwater ("City").

4. Attached as Exhibit B to my declaration is a true and correct copy of the
Answer and Counterclaim (without Exl;ibits) filed in this Case by PSE.

5. | In my expérience, the WUTC and its Staff have extensive experience
reviewing and determining the terms and conditions under which PSE converts its electrical
facilities from overhead to underground. That expertise includes consideration of the
technical details and public policy considerations inherent in such conversions.

6. I was co-counsel for PSE in its 2001 General Rate Case, WUTC Docket Nos.
UE-011570 and UG-01 1571, in which the Washington Ultilities and Transportation |
Commission ("WUTC") reviewed and approved a new Schedule 74 to PSE's tariff WN U-
60, Electric Tariff G ("Schedule 74"). Schedule 74 replaced PSE's former Schedule 71, and
sets forth the terms and procedures under which PSE will convert overhead electrical
facilities to underground facilities at the request of government entities. At the same time, a
new related Schedule 73 replaced former Schedule 70. Attached as Exhibit C to my
declaration is a true and correct copy of Schedule 73.

7. Schedule 74 was developed during the course of PSE's 2001 General Rate
Case in order to settle ongoing disputés and litigation between PSE and several cities
regarding PSE's conversion of electrical facilities to underground facilities. Attached as
Exhibit D to my declaration is a true and correct copy of Schedule 74, the WUTC's approval
order and the relevant section of the settlement stipulation between the parties to PSE's 2001

general rate case (WUTC v. PSE, Docket Nos. UE-011570 and UG-011571, Twelfth Supp.

DECLARATION OF KIRSTIN S. DODGE Perkins Coie Lur

IN SUPPORT OF MOTION TO STAY The PSE Building
PROCEEDINGS-2 10885 N.E. Fourth Street, Suite 700
[07772-0220/11252509_1.DOC] Bellevue, WA 98004-5579

- Phone: (425) 635-1400

Fax: (425) 635-2400
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Order (June 20, 2002) ("Twelfth Supp. Order™) with Exhibit I to Settlement Stipulation,

Settlement Terms for Relocation and Underground Conversions (Cities)). The Schedule 74

_settlement is discussed at pages 18-19 of the Twelfth Supp. Order.

8. A part of Schedule 74's requirements is the form Schedule 74 Underground
Conversion Project Design Agreement ("Design Agreement”). A true and correct copy of .
the Schedule 74 Design Agréemeht l;etwecn the City and PSE is attached to my declaration
as Exhibit E. _

9. The Staff of the WUTC participated in the collaborative negotiations leading
to development of the agreed Schedule 74 and was a party to the settlement that the WUTC
approved. See Exhibit D (Ex. I to Settlement Stipulation, pp. 1, 4).

10. Prior to development of the Schedule 74 settlement, the WUTC extensively
addressed the topic of PSE's conversions of overhead electrical facilities to underground in
several proceedings that were irﬁtiated by complaints brought before the WUTC by several
cities. 1 was lead counsel for PSE in those proceedings. Additional information about the
background and nature of these proceedings is described in the WUTC's orders that resolved

the proceedings. See City of Kent et al. v. PSE, WUTC Docket Nos. UE-01 0778 and UE-

- 010911, Third Supp. Order: Declaratory Order on Motions for Summary Determination,

2002 Wash. UTC LEXIS 4 (Jan. 28, 2002) (attached as Exhibit F); City of Sea Tac et al. v.
PSE, WUTC Docket Nos. UE-010891 and UE-01102, Third Supp. Order: Declaratory Order
on Motions for Summary Determination, 2002 Wash. UTC LEXIS 6 (Jan. 28, 2002)
(attached as Exhibit G). These WUTC orders were on appeal at the time of the 2001 general

rate case settlement, and the appeals were withdrawn by the cities as a result of that

settlement.
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Executed this

J  dayof &(/) 'I/(W\ét""2006 at Bellevue, Washmgton

CERTIFICATION

| certify under na ofpeanqunder!he labvés

| ca?sedto
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onma%
Signed: < s 0 S

Kirstin S. Dodge
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The PSE Building
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Phone: (425) 635-1400
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SUPERIOR COURT OF WASHINGTON IN AND FOR THURSTON COUNTY

CITY OF TUMWATER, 2 Washington The Honorable
municipal corporation, '

1‘ Plaintiff, No-06-2-00697-3

COMPLAINT FOR DECLARATORY

\£ _ JUDGMENT AND RETURN OF
: , PAYMENTS
PUGET SOUND ENERGY, a Washington
corporation,
Defendant.

I Nature of the Action

1. The City of Tumwater (City) asks the Court to declare that.the 1985 franchise

h agreement under which Puget Sound Energy (PSE) provides retail electric service in the City

requires PSE to pay for 100% of any relocation required by road improvements in the City and

60% of any overhead to underground conversion pursuant to Schedule 74 of PSE’s approved

tariff from the Washington Uﬁliﬁes and Transportation Commission. The City further asks the
Court to-order repayment from PSE to the City of any payments and costs related to the
Tumwater Boulevard Widening Project that Qre in excess of the City’s legal responsibilities to
pay for 0% of any relocation cost and no more than 40% of any costs related to conversion of

PSE facilities from overhead to underground.

COMPLAINT FOR DECLARATORY JUDGMENT FOSTER PEPPER PLLC
1T A $ 00
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IL Parties _

2. Plaintiff, City of Tumwater, is a Washington municipal corporation, formed as a
mayor-council plan of govcmmmt pursuant to Chapter 35A.12, RCW.

3. Dcfendant, Puget Sound Energy, is a Washington corporation, providing retail
electric and gas service in parts of the State of Washington.
III.  Authority for PSE to provide retail service in the City

4.  PSE proyide‘s nletail electric service in the City pursuant to a 1985 franchise
adopted as' Ordinance No. 1034, effective J une 19, 1985. (Exhibit A.)

5. PSE, through its predecessor, Puget Sound Power & Light Company, accepted the
franchise on July 11, 1985. (Exhibit B)) | '

6. The franchise has a term of 30 ycars.'(Exhibit A, §9.1)

1. The Franchise Area includes, without qualification, “any, every and all of the
roads, streets, avenues, alleys, highways, grounds and public places of the City as now laid out,

platted, dedicated or improved; and any, every and all of tﬁc roads, streets, avenues, alleys,

highways, grounds and public places that may hereafter be laid out, platted, dedicated or

improved within the present limits of the city and as such limits may be hereafter extended.”
(Exhibit A, § 1.1.3))
IV.  PSE’s requirement to relocate its facilities at its own expense
8. Under the terms of its franchise agreement with the City, PSE is required to
relocate its facilities at its own expense as set forth in Section 4.2: “Whenever the City cause the
grading or wideni;xg of the Franchise Area [for purposes other than accommodating private
development] and such grading or widening requires the relocation of Puget’s Facilities, . . . -
Puget shall relocate its Facilities at no chafge to the City ina timely manner.” (Exhibit A, § 4.2.)
9. The ohly exception to PSE’s requirement to rclécatc its facilities atno charge to

the City to accommodate a City (rather than private) development is when the City requires a

COMPLAINT FOR DECLARATORY JUDGMENT a;sm:mmsmc
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subsequent relocaﬁon of the same facilities .within 5 years of the first relocation. (Exhibit A, §

42)

Y. The costs for conversion of PSE’s facilities are governed by its WUTC tariff

10. At the time PSE accepted the franchise agreement with the City in 1985, .

conversions from overhead to underground service required by a government entity were

. goveméd by Puget’s tariff from the Washington Utilities and Transportation Commission

(WUTC). The WUTC conversion tariff now in effect is PSE Electric Tariff G, Schedule 74.
(Exhibit C.)

11, Schedule 74 provides that PSE is te pay 60% of the total cost of conversion from
overhead to underground and the government entity is to pay the remaining 40%. (Exhibit C, §
2.b(1).)

VI.  The City’s expansion into areas of unincorporaté& Thurston County
12. Over a number of years, the City has expanded its corporate boundaries to include
areas previously located within unincorporated Thurston County.

13.  One of the areas annexed into the City is the area encompassing the Tu_mwater
Boulevard Widcnjng Project from which this Complaint arises.

14. Tumwater Boulgvard was formerly called “Airdustrial Way,” a street ri ghtfotlway
located on Port of Olympia property.

15.  The Port of Olympia conveyed the Airdustrial Way street ﬁght of way to the City
pursuant to a Dedication Deed dated January 21, 1987. (Exhibit D.)

VII. The City’s in'corp'oration of new streets extended PSE’s franchise to the same area

16. Pursuant to the terms of PSE’s 1985 fr;mchise, the same terms and provisions

apply to any new area incorporated into the City subsequent to the date of the franchise

- agreement. (Exhibit A, § 1.1.3))
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17. As aconsequence, Tumwater Boulevard (formerly Airdustrial Way) is a City.
right of way that since 1987 has been included within the terms and conditions of PSE’s
franchise. )

18.  Under the terms of the franchise, PSE is required to bear 100% of any relocation
costs required by the City for a road widening project in any area covered by the franchise.
(Exhibit A, § 4.2.) |
VII. PSE’s acceptﬁncc‘ of the franchise agreement supersedes any prior agreements.

19. | PSE’s predecessor, Puget Sound Power & Light Company, secured an easement

from the Port of Olympia in 1981 to run electric lines along right of way established by the Port,

including Airdustrial Way. (Exhibit E.)

| 20.  The easement granted by the Port of Olympia is a standard grant to an electric
utility to utilize road right of way for the purpose of running electric lines. It reserves to the
Grantor (the Port of Olympia) the right to use the street Right of Way for such purposes, except
for construction of buildings on the right of way, and blasting within 300 ﬁ;,et without prior
consent. (Exhibit E, § 4)

21, When PSE’s predecessor, Puget Sound Power & Light Company, accepted the
franchise from the City in 1985, no reservation of rights was made with regard to this easement
grant from the Port of Olympia to nse its right of way, nor with regard to any other easement.

22.  PSE, without reservation, agreed to be béund by the franchise terms for any right
of way subsequently incorporated into the City. (Exhibit A, § 4.2.) -

23 Those ﬁ'an;:hise terms extended to TumWater Boulevard (Airdustrial Way) when
the Port of Olympia transferred control of that right of way to the City in 1987.

IX.  PSE recognized the applicability of its franchise terms to Tumwater Boulevard.

24.  PSE entered into a Schedule 74 Underground Conversion Project Design

Agreement covering the Tumwater Boulevard Widening Project in May 2004. (Exhibit F.)
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25.  The Underground Conversion agreement recognized thét PSE’s rights to dperate
on Tumwater Boulevard derive from “its franchise or other rights from the Government Entity.”
(Exhibit F, Recital A.)

26, The “Govemment Entity” in this Underground Conversion agreement is defined
to be the City of Tumwater. (Exhibit F, 1* Paragraph.)
| 27.  No rescﬁation of rights from any other government entiiy nor any reference to a
@vemm’ent entit‘y other than the City is contained in this Underground Conversion agreement.

28. The Undergrodnd Conversion agreement incorporates the cost provisions of
Schedule 74 of PSE’s tariff with the WUTC. (Exhibit F, Recital D.)

29.  The Underground Conversion agreement was signed by the City’s Mayor on
April 21, 2004 and approved as to form by the City Attorney. (EﬁMbit F, Signatures, p. 7.)

X. A subsequent agreement purporting to supersede both PSE’s franchise and the
Underground Conversion agreement is based on a material misrepresentation.

i 30, Subsequent to the Underground Conversion agreement signed by PSE in May
2004, PSE purported to enter into a different cost agreement with the City regarding both

underground conversion and relocation on Tumwater Boulevard, titled “Facility Relocation
Agreement — Tumwater Boulevard Improvements,” dated December 16, 2004. (Exhibit G.).

31.  Inthis p\irponed agreement, PSE states in Exhibit A that “PSE’s operating rights
are derived from an easement document recorded on December 8, 1981 under Thurston County
Auditor’s file No. 8112080070. All facilities are on private easement so this work is 100%
billable to the city.” (Exhibit A to Exhibit G.)

32.  In addition, the purported agreement states in Section 7.3 that the City would be
responsible for 100% of all PSE’s costs and expenses for both underground conversion and

- relocation on Tumwater Boulevard.

33.  This agreement thus purports to supersede both the franchise agreement (Exhibit
A) and the Underground Conversion agreement (Exhibit F).

‘COMPLAINT FOR DECLARATORY JUDGMENT FOSTER PEPPER PLLC
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34.  The statement ih Exhibit A of the purported agreement (Exhibit A to Exhii)it G.),
however, represents a material misrepresentation by PSE.

35.  PSE in 1985 had agreed, without reservation, to be bound by the terms of the
franchise agreement in any subsequently acquired area. (Exhibit A.)

36." PSE in May 2004 had aé,rced, without reservation, that its authority to operate in
the City and speciﬁcally in relation to the Tomwater Boulevard Widening Project came entirely

from the City. (Exhibit F.)

X1. The purported Facility Relocation Agreement is ultra vires.

37.  The cost of relocation of existing underground PSE facilities and underground
conversion of existing overhead PSE facilities each far exceeds $10,000.

38. Chépter 2.14 of fhc Tumwater Municipal Code requires that all contracts over
$10,000 be authorized by motion of the City Council and approved by the Mayor of Mayor pro-
tem. (TMC Chapter 2.14 is attached as Exhibit HL) |

39. The Tumwater City Council never adoptéd a motion approving the purported
Facility Relocation Agreement. '

40.  Neither the Mayor nor the Mayor pro-tem signed the purported Facility
Relocation Agreement.

41. . The Public Works Director therefore was without authority to overrid¢ PSE’s
1985 franchise agreement (Exhibit A) and the May 2004 Schedule 74 Underground Conversion
Project Design Agreement (Exhibit F)

42. Not only is PSE bound to know the law regarding who in the City has the
authority to sign agreements, but PSE had actual knowledge that the May 2004 Schedule 74
Underground Conversion Project Design Agreement (Exhibit F) was both signed by the Mayor
and approved as to form by the City Attomey before PSE executed that agreement — whereas the

purpoited Facility Relocation Agreement has neither the Mayor’s nor the City Attomey’s

signature.
COMPLAINT FOR DECLARATORY JUDGMENT F(;STER :’EPPER Sl;LLC
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43.  The purported Facility Relocation Agreement is both ultra vires and void.
XIl. Dispute resolution procedures have been followed.

44.  The May 2004 Schedule 74 Underground Conversion Project Design Agreement
(Exhibit F) contains a dispute resolution section that requires a two part consultation pr(;c&ss
relating fo any dispute conceming the agreement: 1) a 10-business day period for staff to consult
with one another, and 2) 5 20-business day period for senior management to attempt to resolve
the dispute. (Exhibit F, § 16(a).)

45.  The City informed -PSE of the level 1 consultation on Jam_lary 6, 20006, and
elevated the dispute to level 2 on January 31, 2006. . |

46.  More than 20 business days have elapsed since the senior management of PSE
was notified of the unresolved dispute regarding the material misrcprgécntations contained in the
purported Facility Relocation Agreement, and ihe ultra vires nature of that agreement.

47. .The dispute relating to the obligations under PSE’s 1985 franchise agreeﬁle'nt
with the City, and the ultra vires nature of the Facility Relocation Agreement is not the tjrpe of
design related disputes for which binding arbitration is required under Section 16(b) of the May
2004 Schedule 74 Underground Conversion Project Design Agreement (Exhibit F, § 16(b)).

48.  Pursuant to Section 16(d) of the May 2004 Schedule 74 Underground Conversion
Project Design Agreement, the parties are obligated to perform tﬁéir‘respective obhgations
during the pendency of any dispute. (Exhibit F, § 16(d).)

49.  In addition, Section 4 of the 1985 franchise agreement requires PSE to relocate its
facilities in a timely manner upon reéuest‘of the City. (Exhibit A §4) '

XHI. Reservation of Rights ' ,

50.  As aresult of the January 31, 2006, level 2 conference, PSE and the City realized

that they would not be aﬁle to resolve this dispute before construction of the Tumwater

Boulevard Widening Project began.
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51.  PSE, however, is required by the WUTC to have a Facility Relocation Agreement
and a Schedule 74 Constructiqn Agreement in place before it can proceed to do work on the
Project. , ‘ »

 52. - Accordingly, PSE and the City entered into a Reservation of Rights Agreement
dated F ebruary 23, 2006 (Exhibit I) in which the parties agreed that approval of these WUTC
required agreements by the Tuﬁwata City Council and execution of the agreements by the City
would not affe(;t the parties’ rights in any judicial determination of the issue of payment
responsibility for PSE’s relocation and conversion expenses related to the Tumwater Boulevard
Widening Project. (Exhibit 1, §§ 1.1;1.2) | |

53.  The Reservation of Rights Agreement also provides that the City is entitled to a
r.efund from PSE, together with interest at an agreed upon rate, should the City prevail in this
dispute. (ExhibitI, §§ 1.1; 1.3.) |
IX. Request for relief

54.  The City requests thaf the Court declare that the 1985 franchise agreement with
PSE (Exhibit A) is in full force and éffect, and that the franchise agreement requires PSE to pay
100% of all relocation costs for the Tumwater Boulevard Widening Project.

55.  The City requests that the Court declare that, in addition, it would be
unconstitutional for the City to pay any of PSE’s relocation costs for the City’s actions to
improve the Tumwater Boulevard right of way in accordance with the Washington Supreme

Court holding in Washington State Highway Comm. v. Pacific NW Bell, 59 Wn.2d 216, 224,367

P.2d 605 (1961).

56.  The City requests that the Court declare that the purported Facility Relocation
Agreement (Exhibit G) is ultra vires and has been superseded by the Reservation of Rights
Agreement of February 23, 2006. (Exhibit L)
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57.  TheCity fequests that the Court declare that PSE’s Tariﬂ; G, Schedule 74,
(Exhibit C, § 2.b.(1)) requires PSE to pay 60% of all overhead to underground conversion costs
for the Tumwater Boulevard Widening Project.

58.  The City requests that the Court order repayment from PSE to the City of any

- payments and costs, related to the Tumwater Boulevard Widening Project previously paid by the

City for any relocation costs, together with interest on any amounts previously paid as provided

in of the Reservation of Rights Agreement. (Exhibit I, §§ 1.1;1.3.)

59.  The City requests that the Court order repayment from PSE to the City of any
payments and costs related to the Tumwater Boulevard Widening Project previously paid by the
Ci‘ty for any overhead to underground conversion costs that are in excess of 40% of the costs of
conversion, together with inter»e;st on any such amounts previously paid as provided in the
Reservation of Rights Agreement. (Exhibit L, §§ 1.1; 1.3.) -

60.  The City requests that the Court order PSE to pay the City its fees and costs in
bﬁnging this action and its reasonable a(tomcy fees. o

| 61.  The City further requests that the Court order any additional remedies on behalf

of the City it deems just and proper under the circumstances.

Dated this_/3 7 day of April, 2006,

FOSTER PEPPER PLLC

-

By: ,
William H. Patton WSBA # 5771 -
Attorneys for Plaintiff
City of Tumwater
1111 Third Avenue, Suite 3400
Seattle, WA 98104-3299
(206) 447-7898
pattw@foster.com
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"TUMWATER CITY ATTORNEY

Christy A. Todd WSBA #

Attomney for Plaintiff

City of Tumwater

555 Israel Road SW
Tumwater, WA 98501
(360) 754-4121 |
ctodd@ci.tumwater.wa.us
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THE HONORABLE RICHARD STROPHY

SUPERIOR-COURT OF WASHINGTON IN AND FOR
THURSTON COUNTY

CITY OF TUMWATER, a Washington
municipal corporation,

Plaintiff,
V.

PUGET SOUND ENERGY, INC.,
a Washington corporation,

Defendant.

NO. 06-2-00697-3

DEFENDANT'S ANSWER,
AFFIRMATIVE DEFENSES AND
COUNTERCLAIM FOR
DECLARATORY JUDGMENT

ANSWER

PUGET SOUND ENERGY, INC. ("PSE") answers the Complaint For Declaratory
Judgment And Return Of Payments of Plaintiff CITY OF TUMWATER ("the City") dated

ANSWER AND COUNTERCLAIM - 1
{07772-0220:BA061570.006)

Perkins Ccie ror
The PSE Building
10885 N.E. Fourth Street, Suite 700
Bellevue, WA 98004-5579
Phone: (425) 635-1400
Fax: {425) 635-2400
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April 13, 2006, as follows, with section headings and in paragraphs numbered to correspond
to the section beadings and paragraph numbers in said Complaint:
L Nature of the Action

1. Paragraph 1 of the Complaint sets forth a summary of the City’s request for
relief. PSE denies that the City is entitled to the relief that it secks with respect to the costs
for relocatiqn or underground conversion of PSE’s electric facilities that are involved in the
Tumwater Boulevard Widening Project. PSE further denies that its 1985 franchise
agreement with the City (the "Franchise") extinguished or supersedes the property rights that
were granted to PSE prior 1o its acceptance of the Franchise in the form of easements that
grant permission to PSE to install electric facilities in areas that were or may now be located
within the City’s boundaries.
11 Parties

2. Answering paragraph 2, PSE admits the dle@tbn on information and belief.

3. PSE admits the allegations in paragraph 3.

1. Authority for PSE to provide retail service in the City.

4. Answering paragraph 4, PSE admits that the City adopted a franchise
applicable to PSE's predecessor, Puget Sound Power & Light Company, as Ordinance No.
1034, effective June 19, 1985, a copy of which was provided as Exhibit A to the Complaint
(the "Franchise”). PSE denies that it "provides retail electric service in the City pﬁrsuant to"
the Franchise. The terms of the Franchise speak for themselves.

5. PSE admits the allegation in paragraph 5.

6. Answering paragraph 6, the terms of the Franchise speak for themselves.

7. Answering paragraph 7, the terms of the Franchise speak for themselves.
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IV.  PSE's requirement to relocate its facilities at its own éxpense.
8. Answering paraglﬁph 8, the terms of the Franchise speak for themselves.
9. Answering paragraph 9, the terms of the Franchise speak for themselves.
V. The. costs for conversion of PSE's facilities are governed by its WUTC tariff.
10. Péﬁgaph 10 contains legal conclusions for which an answer is ' |
inappropriate and is therefore déniedQ PSE further states that the conversion of its electric
facilities from overhead to underground is currenﬂy governed by PSE's tariff WN U-60,
Electric Tariff G, Schedules 73 and 74, which has been approved by the Washington
Utilities and Transportation Commission ("WUTC").
11.  Answering paragraph 11, the terms of Schedule 74 speak for themselves.
PSE denies that the cost sharing formula of Schedule 74 that is paraphrased in
paragraph 11 applies to all underground conversions involving a gévcmmcnt entity.
Vl.. The City's expansion into areas of unincorporated Thurston County
12 ’ PSE admits ﬁlé allegations in paragraph 12.
13.  PSE admits the allegations in paragraph 13.
14.  PSE admits the allegations in paragraph 14.
15.  Answering paragraph 15, PSE admits the existence of the Dedication Deed
dated Jahuary 21, 1987, a copy of which is provided w:th the Complaint as Exhibit D
("Dedication Deed"). The terms of the Dedication Deed speak for themselves. PSE denies
any implied allegation in paragraph 15 that the Port of Olympia conveyed to the City any
greater property rights than the rights the Port of Olympia was legally entitled to convey.
PSE further states that at the time of the conveyance set forth in the 1987 Dedication Deed,
the property the Port of Olympia conveyed to the City was burdened by a pre-existing
easement that the Port of Olympia granted, conveyed and warranted to PSE's predecessor,
Perkins Coie 11
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Puget Sound Power & Light Company, on November 3, 198 1 for the construction,
-operation, maintenance, repair, replacement and enlargement of electric facilities ("PSE's
Easement”), which was duly recorded in Thurston County on or about December 8, 1981.

VII.  The City's incorporation of new streets extended PSE’s franchise to the same
area.

16.  Answering paragraph 9, the terms of the Franchise speak for (hemselves

17.  Paragraph 17 contains a legal conclusion for whrch an answer is
inappropriate and is therefore denied. PSE further denies any implied allegation in
paragraph 17 that the extension of the City’s boundaries to encompass the former Airdustrial
Way extinguished or superseded PSE's Easement.

18.  Paragraph 18 contains a legal conclusion for which an answer is
mappropnate and is therefore denied. PSE further denies that it is required to bear any
relocation costs for its facilities along the former Airdustrial Way that are located in PSE's

Easement.

{VIII.  PSE's acceptance of the franchise agreement supersedes any prior agreements.

| 19.  Answering paragraph 19, PSE admits that on November 3, 1981, the Port
of Olympia granted, conveyed and warranted to PSE’s predecessor, Puget Sound Power &
Light Company, a perpetual easement for the construction, operation, maintenance, repair,
replacement and enlargement of electric facilities in an area that included Airdustrial Way
("PSE's Easement™). PSE further admits that a partial copy of PSE's Easement (excluding
exhibits referenced in PSE's Easement) was provided with the Complaint as Exhibit E.
The terms of PSE's Easement speak for themselves. ’

20.  Paragraph 20 contains legal conclusions for which an answer is

inappropriate and is therefore denied. The terms of PSE's Easement speak for themselves.
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21.  Paragraph 21 contains Jegal conclusions for which an answer is
inappropriate and is therefore denied. The terms of the Franchise speak for themselves.
PSE further states that no reservation of rights was required to preserve its existing
property rights as set forth in PSE's Easement or any of PSE's other easements in or
around the City. |

22.  Paragraph 22 contains legal conclusions for which an answer is.
inappropriate and is therefore denied. PSE further specifically denies that it agreed that
the Franchise superseded or extinguished any of its property rights. | »

23.  Paragraph 23 contains legal conclusions for which an answer is
nappropriate and is thereforé denied. PSE further specifically denies that the transfer of
Airdustrial Way by Port of Olympia to the City in 1987 did or éould have extinguished the
property nghts that the Port of Olympia had already granted to PSE through the PSE

Easement in 1981.

TIX. PSE recognized the applicability of its franchise terms to Tumwater Boulevard. v

24.  PSE admits the allegation in paragraph 24.

25.  PSE denies the allegation that the Schedule 74 Underground Conversion
Projcct Design Agreement referenced in Paragraph 24 and provided as Exhibit F to the
Complaint (the "Schedule 74 Design Agreement"‘) is an ;'Undergmund Conversion
agreement” as stated in Paragraph 25. For an underground conversion to proceed under
Schedule 74, PSE and a Government Entity must first enter into a Design Agreement in
order to develop details regarding the scope of work, project plan and estimated costs and
cost sharing for a conversion. After such information has been developéd per the teoms of
and the schedule set forth in the Design Agreement, PSE and the Government Entity must

then also enter into a Schedule 74 Construction Agreement for the underground
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conversion. PSE further denies the implication that the Schedule 74 Design Agreemeni _
contains any waiver of PSE'sti ghts under PSE's Easement or any "recognition” that the
Franchise extinguished those rights. To the contrary, PSE informed the City of PSE's
superior rights and the City’s obligation to pay 100% of the costs for relocation or
underground conversion of PSE's facilities both prior to and after execution of the
Schedule 74 Design Agreement and the City acknowledged PSE's rights and its payment
obligations. The rest of Paragraph 25 contains legal conclusions for which an answer is
inappropriate and is therefore denied. The terms of the Schedule 74 Design Agfeemem
speak for themselves, and must be read in the context 6f the purpose of a Design |
Agreement within Schedule 74 as well the structure of Schedules 73 and 74 within PSE's
Electric Tariff G.

26.  Answering Paragraph 26, PSE incqrporatw by reference its answer to
paragraph 25 as if fully set forth herein. |

27. Answen'ng Paragraph 27, PSE incorporates by reference its answer to
paragraph 25 as if fully /set forth heremn.

28.  Answering Paragraph 28, PSE incorporates by reference its answer to
paragraph 25 as if fully set forth herein. PSE further specifically denies that Recftal Dof
the Schedule 74 Design Agreement has any bearing on the cost responsibilities associated
'with a potential underground conversion project. '

| 29.  PSE admits the allegations in paragraph 29 except as to the characterization
of the Schedule 74 Design Agreement as an "Underground Conversion agreement,” which

PSE denies.
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X. A subsequent agreement purporting to supersede both PSE's franchise and the
Underground Conversion agreement is based on a2 material misrepresentation.

30.  PSE admits that it entered into the Facility Relocation Agreement —
Tumwater Boulevard Improvements dated December 16, 2004, that was provided with the
Complaint as Exhibit G (the "Relocation Agrocment"); PSE denies each other or different
allegation in paragraph 30. PSE specifically denies that the Relocation Agreement applies
to underground conversion work related to the fumwater Boulevard Widening Project and

denies that the Relocation Agreement was intended to or did supersede the Schedule 74

" Design Agreement as to such underground conversion work.

31.  Answering Paragraph 31, the terms of the Relocation Agreement speak for
themselves.

32.  Answering Paragraph 32, the terms of the Relocation Agreement speak for
themselves. PSE specifically denies that Section 7.3 of the Relocation Agreement makes

any reference to or applies to underground conversion work related to the Tumwater

' Boulevard Widening Project.

33.  PSE denies that its Schedule 74 Design Agreement with the City was an

| "Underground Conversion agreement” as stated in Paragraph 33 and further denies that the

Relocation Agreement has any applicability to underground conversion work related to the
Turflwater Boulévard Widening Project. The balance of paragraph 33 contains legal
conclusions for which an answer is inappropriate. PSE admits that it is PSE's position that
the City’s obligation to pay 100% of the costs for relocating or converting to underground ’
PSE’s electric facilities along Tumwater Boulevard is not excused or relieved by the
Franchise or the Schedule 74 D&ign Agreement.

34.  PSE denies the allegation in paragraph 34.
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35.  Answering paragraph 35, PSE incosporates by reference its answer to
paragraphs 21 through 23 asiif fully set forth herein.

| 36.  Answering paragraph 36, PSE incorporates by reference its answer to
paragraphs 24 through 29 as if fully set forth herein. |

XL  The ﬁnrported Facility Relocation Agreement is ultra vires.

37.  PSE admits the allegations in paragraph 37.

38.  Paragraph 38 contains legal conclusions for which an answer is
inappropriate and is therefore denied. |

39.  PSE has insufficient infonnation to admit or deny the allegations of
paragraphv 39 and therefore denies these allegations.

-40.  PSE admits the allegations in paragraph 40.

41.  Paragraph 41 contains legal conclusions for which an answer is
" inappropriate and is therefore denied.

42. Paragraph 42 contains legal conclusions for which—an answer is
inappropriate and is therefore denied. To the extent paragraph 42 recites who signed or
did not sign the referenced agreements, the agreements speak for themselves.

43.  Paragraph 43 contains legal conclusions for which an answer is

inappropriate and is therefore denied.

XI1. Disputé resolution procedures have been followed.
44.  Answering Paragraph 44, the terms of the Schedule 74 Design Agreement
speak for themselves. | .
v 45. Rcspoﬁding to paragraph 45, PSE admits that the City and PSE sought to

resolve this dispute, in part through meetings conducted in January 2006.
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| 46.  Answering Paragraph 46, PSE admits that more than 20 business days have

elapsed since the City notified senior management of PSE of the unresolved dispute
regarding relocation and underground conversion costs for PSE's electric facilities related
to the Tumwater Boulevard Widening Project. PSE denies each other or different |
allegation in Paragraph 46. ,

47.  Answering f’aragmph 47, PSE admits that this dispute does not require
binding arbitration under the Schedule 74 Design Agreement. -

48.  Answering Paragraph 48, the terms of the Schedule 74 Dtslgn Agreement

- speak for themselves.

49.  Answering Paragraph 49, the terms of the Franchise speak for themselves.

IXHL.  Reservation of Rights

50.  PSE denies the allegations in paragraph 50 except that PSE admits that the
parties realized they would not be able to resolve this dispute before construction of the
Tumwater Boulevard Widening Project began.

51.  Paragraph 51 contains legal conclusions for which an answer is

inappropriate and is therefore denied.

52.  To the extent paragraph 52 contains legal conclusions for which an answer
is inappfopﬁate? PSE denies the allegations in paragraph 52. PSE admits that PSE and the
City entered into the Reservation of Rights Agreement dated February 23, 2006 that is
provided with the Complaint as Exhibit 1 ("Reservation of Rights Agreement”). PSE

denies each other or different allegation in paragraph 52.

53.  Answering Paragraph 53, the terms of the Reservation of Rights Agreement -

speak for themselves.
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XIV. Request for relief

54.  Paragraph 54 contains legal conclusions and a request for relief for which an
answer is inappropriate and is therefore denied. PSE further denies that the City is entitled
to any relief from PSE related to the Tumwater Boulevard Widening Project. ‘

55. Paragraph 55 contains legal conclusions and a request for relief for which
an énswer_ is inappropriate and is therefore deﬁied. PSE further denies that the City is
entitled to any rélief from PSE related to the Tumwater Boulévard Widening Project.

56. Parégraph 56 contains legal conclusions and a request for relief for which
an answer is inappropriatc and is therefore denied. PSE further denies that the City is
entitled to any relief from PSE related to the Tumwater Boulevard Widening Project.

' 57.  Paragraph 57 contains legal conclusions and a request for relief for whicﬁ
an answer is inappropriate and is therefore denicd. PSE further denics that the City is
entitled to any relief from PSE related to the Tumwater Boulevard Widening Project.

58.  Paragraph 58 contains legal conclusions and afequest for relief for which ‘
an answer is inappropriate and is therefore denied. PSE further denies that the Cify is
entitled to any relief from PSE related to the Tumwater Boulevard Widening Project.

59.  Paragraph 59 contains legal conclusions and a request for relief for which
an answer is inaﬁpropﬁate and is therefore denied. PSE further denies that the City is
entitled to any relief from PSE related to the Tumwater Boulevard Widening Pro;ect

60.  Paragraph 60 contains a request for relief for which an answer is
inappropriate and is therefore denied. PSE further denies that the City is entitled lb any

relief from PSE related to the Tomwater Boulevard Widening Project or this action.
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61.  Paragraph 61 contains a request for relicf for which an answer is
inappropriate and is therefore demed. PSE further denies that the City is entitled to any
relief from PSE related to the Tumwater Boulevard Widening Project.

' PSE'S AFFIRMATIVE DEFENSES
1. The City fails to state a claim -on wﬁich velief can be granted.
2. The City’s claim that the Facility Relocation Agreement dated December 16,

V 2004 is ultra vires is Barred by the doctrines of equitable estoppel and/or unclean hands.

3. The City's claims that PSE's Easement was superseded or extinguished by the
1985 Franchise or the 1987 Dedication Deed or any other subsequent agreement are barred

* by the Statute of Frauds.

4. The City's claims related to Section IX of its Complaint and its interpretation '
of the Schedule 74 Design Agroement and Schedule 74 of PSE's Electric Tariff G are within
the primary jurisdiction of the WUTC. ' ‘

S. PSE reserves the right to set forth additional defenses to the City's Complaint

as may be warranted as discovery in this matter progresses.

~ PSE'S COUNTERCLAIM FOR DECLARATORY JUDGMENT
By way of counterclaixﬁ against the CITY OF TUMWATER, PUGET SOUND
ENERGY, INC. alleges as follows:
| L PARTIES
1. Counterclaimant PUGET SOUND ENERGY, INC. ("PSE") is a public
servic_e corporation organized aﬁd operating under the laws of the State of Washington, with
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its principal place of business and headquarters in Bellevue, Washington. PSE has paid any
and all fees and penaltxes due the State of Washington.

2. Counterclaim defendant the CITY OF TUMWATER ("the City") isa
Washington municipal corporation, formed as a mayor-council plan of government pursuant
to Chapter 35A.12, RCW. '

- II.  JURISDICTION AND VENUE
3. This Court has subject matter jurisdiction éver PSE's counterclaims pursuant
to RCW 2.08.010 and 7.24.010-020.
4. Venue in Thurston County is proper pursuant to RCW 4.12.010 and 4.12.025.
1.  FACTS ENTITLING PSE TO RELIEF

A.  PSE's Easement Rights Have Never Been Extingnished

5. On or about November 3, 1981, the Port of Olympia ("Port") granted,
conveyed and warranted to Puget Sound Power & Light Company, PSE's predecessor in
interest, a perpetual easement for the construction, operation, maintenance, repair,
replacement and enlargement of electric facilities ("PSE's Easement”), a copy of which
(excluding exhibits) was provided with the City's Complaint as Exhibit E.

6. The property burdened by PSE's Eascment included portions of the right of
way that was then called Airdustrial Way in Thurston County, Washington, although PSE's
Easement extended beyond the street right of way.

7. PSE's Easement does not contain any provision permitting the Port to require -
the removal or relocation of any electric facilities installed in the easement area.

8. PSE's Easement provides that the rights and obligations of the parties under
the PSE’s Easement are binding upon their respective successors and assigns.
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9. PSE's Easement was recorded on December 8, 1981, under Thﬁrston County
Auditor’s file No. 8112080070.

10.  Asofthe time PSE's Easement was granted by the Port and recorded in
Thurston County, the property burdened by PSE's Easement was outside the City's |
boundaries.

11.  After the Port granted PSE's Easement and prior to 1985, PSE installed |
electric distribution facilities within PSE's Easement area, including on Airdustrial Way.

12.  Onorabout June 19, 1985, the City granted 1o Puget Sound Power & Light
Company a ﬁan;:hise to, among other things, construct, operate, repair and maintain
electrical facilities within the rights-of-way and other public places of the City as then-
existing or subsequently extended ("Franchise”). A copy of the Franchise was provided with
the City's Complaint as Exhibit B. _

'13.  PSE accepted the Franchise on or about July 11, 1985. A copy of PSE's
acceptance was provided as Exhibit C to the City's Complaint.

14.  The Franchise, among other things, grants permission to PSE to construct,
operate, repair and maintain electrical facilities within the Franchise Area.

15.  The Franchise does not convey any property from the City to PSE or from
PSE to the FCity.

16.  On or about January 21, 1987, the Port transferred to the City by dedication
deed certain property for public street right-of-way purposes (the "Dedication Deed),
including Airdustrial Way. A copy of the Dcdicz;tion Deed was provided with the City's

Complaint as Exhibit D.
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17.  Atthe time the Port executed the Dedication Deed, the City knew or should
have known ;)f the existence of PSE's Easement as an encumbrance on the property
oonveyéd to the City by the Port through the Dedication Deed.

‘ 18.  The City has never commenced condemnation proceedings agains_t PSE to
acquire the property rights granted to PSE through'PSE's Easement.

19.  The City has never paid compensation to PSE in exchange for acquisition by
the City of the property rights granted to PSE through PSE's Easement.

B. PSE Constructed and has Maintained Its Facilities Along Airdustrial

Way/Tumwater Boulevard Pursuant to the Rights Granted in PSE's
Easement ' :

20.  In early 2002, the City began discussing with PSE a potential road
improvement project for Airdustﬁal Way/Tumwater Boulevard (the "Project”). In
September 2002, the City notified PSE that it intended to proceed with the Project, that some
of PSE's utility facilities would need to be relocated, and that the City desired to convert
overhead utility facilities to underground as part of the Project.

21.  InMarch 2003, PSE provided the City with a preliminary cost estimate for

converting overhead facilities related to the Project to underground. PSE also informed the

City that PSE had not yet completed its rights review for the existing overhead facilities but
would provide an updated cost estimate once the ﬁghts review was completed.

22.  PSE subsequently determined that its electric facilities along Tumwater
Boulevard that the City desired to relocate or to convert to underground facilities were
located entirely within the area covered by PSE's Easement.

23.  PSE installed the electric facilities that the City desires PSE to relocate or to

convert to underground as part of the Project pursuant to the rights granted to PSE by the
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Port in 1981 through PSE's Easement. PSE did not install these electric facilities pursuant to
the pérmissions granted to PSE in its 1985 Franchise with the City. .

24.  Accordingly, in April 2003, PSE notified the City that the City would be
responsible for reimbursing PSE for all of the costs for converting or relocating PSE's
facilities for the Project because of the existence of PSE's Easement. Shortly thereafter, PSE

provided a copy of PSE's Easement to the City.

25.  On February 12, 2004, the City informed PSE that it wished to proceed with
the relocation and underground conversion of PSE's facilities and acknowledged that the

[

City would bear the expense for that work.

C. The Schedule 74 Design Agreement Did Not Extinguish or Waive PSE's
Easement Rights

26.  PSE and the City then executed a Schedule 74 Underground Conversion
Project Design Agreement dated May 17, 2004 ("Schedule 74 Design Agreement), a copy of
which was provided with the City's Complaint as Exhibit F.

- 27 | The scope of the Scheduie 74 D&sign Agreement was limited to the
underground conversion aspect of the work on PSE's facilities related to the Project. The
Schedule 74 Design Agreement had no bearing on the terms under which existing PSE
facilities would be relocated as part of the Project.

28.  Nothing in the Schedule 74 Design Agreement extinguished or waived PSE's
property rights as set forth in the PSE Easement. Neither did anything in the Schedule 74
.Dcsign Agreement constitute an admission or a waiver by PSE as to the proper application
of the cost sharing provisions of Schedule 74 to the potential underground conversion
project. Indeed, on July 1, 2004, pursuant to the Schedule 74 Design Agreement, PSE

provided to the City a proposed design schedule and cost estimate for the design work for
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the underground conversion related to the Project. At that time, PSE stated that for most
conversion projects, the cost of the design work becomes a shared cost of the conversion if
construction proceeds within five years. But for the City's Project, PSE stated, "the facilities
to be converted along Tumwatér Boulevard are on private easement and in accordance with
Schedule 74, the City of Tumwater would be responsible for one hundred pemeni (100%) of
cost of conversion including all design costs.” |

29.  OnlJuly 13,2004, the C)ty sent a notice to PSE to proceed thh the dwgn for
the Schedule 74 \mderground conversion work.

30.  In March 2005, consistent with PSE's tariff Schedule 74, PSE provided the
City with a proposed Schedule 74 Construction Agreement and Project Plén for fhe

' underground conversion work for the Project that had been designed pursuant to the

Schedule 74 Design Agreement. The Project Plan provided that costs for the work were to

be allocated 100% to the City.

31. “In June 2005, PSE provided a revised proposed Schednle 74 Construction
Agreement and Project Plan to the City that superseded the proposed agreement and plan
sent in March 2005 to reflect that the City — rather than PSE — would perform trench
installation for the underground conversion ' work. The Project Plan again provided that
costs for the underground conversion work were to be allocated 100% to the City.

32.  In or about late November 2005, the City claimed for the first time that it
should not be responsible for 100% of the costs of the underground conversion work related
to the i’roject.

33.  To the extent the City alleges or claims that the Schedule 74 Design
Agrecment extinguished or waived PSE's property rights as set forth in the PSE Easement or

constituted an admission or a waiver by PSE as to the proper application of the cost sharing
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provisions of Schedule 74 to the potential underground conversion project, resolution of
such allegations or claims would be within the primary jurisdiction of the Washington
Utilities and Tmnsportaﬁoﬁ Commission ("WUTC") and should first be heard and resolved
by the WUTC.

D.  The Facility Relocation Agreement Confirmed the City's and PSE's
Understanding of the Superiority of PSE's Easement Rights

34.  PSE and the City also executed a Facility Relocation Agreement dated
December 16, 2004 ("Facility Relocation Agreement™), a copy of which was provided as
Bxﬁﬂ)it Gto the City’s Complaint. The Facility Relocation Agreement app)ied to relocation
and/or modification work required for PSE's facilities for the Project other than underground
conversion work.

"~ 35. The Facility Relocation Agreement provided that PSE would provide a
design for and relocate certain of its electric facilities in connection with the City's .
Tumwater Boulevard improvements, and that the City "shall be responsible for, and shall
reimburse PSE for, all costs and expenses i’ncuned by PSE in connection with the
performance” of the design and relocation work. (Exhibit G, § 7.3)

36. Consistent with the Facility Relocation Agreement, PSE provided a design
work plan to the City for the relocation work on January 25,2005. On January 26, 2005, the
City gave PSE a Notice to Proceed with the design work.

37.  InJune 2005, PSE sent the City a Relocation Plan for the Project pnrsnaﬁl to
the Facility Relocation Agreement. Section 111 of the Relocation Plan provided that the
"City is responsible for reimbursing PSE for 100% of the actﬁal costs. ..to perform the

relocation portions of the work.”
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38.  Inorabout late November 2005, the City claimed for the first time that it
should not be responsible for 100% of the costs of the relocation work related to the Project.

E. Project Work Proceeds Notwithstanding This Dispute Over Cost
Responsibility .

39.  Inorder to permit the mxderground conversion work to proceed without
delaying the City's Tumwater Boulevard Widening Project, the City executed a Schedule 74
Construction Agreement dated February 23, 2006, in the form that PSE claimed was
appropriate for the underground conversion work ("Construction Agreement”). A copy of
the Construction Agreement is provide with PSE's Answer and Counterclaim as Exhibit A
At the same time, the City reserved its rights to challenge the Construction Agreement,
through the Reservation of Rights Agreement provided as Exhibit I to tﬁe City's Complaint.

40.  Inorder to permit the relocation work to proceed without delaying the City's
Tumwater Boulevard Widening Project, the City also executed a Facility Relocation
Agreement dated February 23, 2006, which was also subject to the parties’ Reservation of
Rights Agreement. A copy of the Faéility Relocation Agreement is provide with PSE's
Answer and Counterclaim as Exhibit B.

1V. CAUSE OF ACTION FOR DECLARATORY JUDGMENT

41.  PSE incorporates by @fermce the allegations in paragraphs 1 through 40 of
its Counterclaim as if fully set forth herein.

42.  PSEis entitled to a judgment declaring that the property rights it acquired
through PSE’s Easement survived the 1985 Franchise, the 1987 Dedication Deed, and any
other agreement, deed or event that the City claims extinguished or superseded such
property rights, and declaring that PSE’s Easement continues in full force and effect.

Perkins Coie Lir
The PSE Building
10885 N E. Fourth Street, Suite 700
ANSWER AND COUNTERCLAIM - 18 Bellevue, WA 98004-5579
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43.  PSEis entitled to a judgment declaring that the City is bound by and must
comply with the temms of its Comaion Agreement (Exhibit A hereto) and its Facility
Relocation Agreement (Exhibit B hereto) with PSE. |

44..  PSE believes that the Court's determination of its property rights pu@mt to

| paragraph 42 of PSE's Counterclaim is dispbsitive of the question whether the City is bound

by the Construction Agreement, as set forth in paragraph 43 of PSE's Counterclaim. To the
exten-t the City contests PSE’s claim for declaratory judgment by way of a contrary
interéretation or application of Schedule 74 of PSE's Electric Tasiff G, the dispute would be
within the primary jurisdiction of the WUTC and should first be heard and resolved by the
WUTC. | |

45.  PSEis further entitled to a judgment declaring that neither the
1985 Franchise nor any §ubsequent expansion of the City’s boundaries extinguiéhed any
other of PSE’s property rights within the City’s boundanes.

» V. PRAYER FOR RELIEF

WHEREFORE, PSE seeks the following relief:

A.  An Order dismissing with prejudice any and all claims against PSE by the
City.

B. An Order declaring that the property rights PSE acquired through PSE's
Easement survived the 1985 Franchise, the 1987 Dedication Deed, and any other agreement
or event &at the City claims extinguished or superseded such property rights, and declaring
that PSE's Easement continues in full force and effect.

C. An Order declaring that the City is bound by and must comply with the
terms of its Construction Agreement (Exhibit A hereto) and its Facility Relocation
Agreement (Exhibit B hereto) with PSE.

Perkins Coie Lop
The PSE Building
10885 N.E. Fourth Street, Suite 700

ANSWER AND COUNTERCLAIM - 19 BePsllivuc, 3?5)?3??4%’9
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D.  AnOrder declaring that neither the 1985 Franchise nor any subsequent
expansion of the City’s boundaries extinguished any other of PSE's property rights within
the City’s boundaries. | |

E._ An award of costs and fees, including PSE's reasonable attorneys' fees, to
the extent allowed by contract and by law.

F. Such other relief as the Court may deem just and proper.

DATED this i day of June, 2006.

PERKINS COIE LLp

y

Kirstin S. Dodge, WSBA #22039
Donna L. Bamett, WSBA# 36794
Attomeys for Defendant
Puget Sound Energy, Inc.

Perkins Coie 11v
The PSE Building
: 10885 N.E. Fourth Street, Suite 700
ANSWER AND COUNTERCLAIM - 20 Bellevue, WA 98004-5579 -

[07772-0220/BA061570.006) , Phone: (425) 635-1400
: ’ Fax: (425) 635-2400
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SCHEDULE 73 :
CONVERSION TO UNDERGROUND SERVIC
FOR CUSTOMERS OTHER THAN GOVERNMENT ENTITIES
AVAILABILITY

The Company shall, in accordance with the Company’s applicable standards and

 specifications {and subject to the other provisions of this Schedule), design and install an

Underground DistvibuﬁonSystemhmeCmversionAreaandmnuveﬁumheConversbn
Area the existing overhead electric distribution system of.15,000 volts or less together with
Company-owned poles following removal of all utility wires therefrom under this Schedule
when all of the following conditions are met:

a. Sufficient materials and equipment are available.

b. The Customer has requested the Company to install an Underground Distribution System,
and the Customer and the Company have entered into a Schedule 73 Underground
Conversion Agreement in the form set forth in Attachment A to this Schedule.

c. The Company has the right to install, construct, operate, repair and maintain an electrical
distribution system (including an Underground Distribution System) in the Conversion
Area (i) regarding the portions of such system to be installed in a Public Thoroughfare,
pursuant to a franchise granted by the applicable Government Entity and executed by the
Company, or, if there is no such franchise, pursuant to some other grant of rights mutually
agreed upon by the Company and such Government Entity, and (i) regarding any other
portion of such system, pursuant to a grant of rights agreed upon by the Company.

d. Al customers served by the Company within the Conversion Area will receive electric
service through Underground Service Lines from the Underground Distribution System,
unless the Company explicitly agrees to other electic service arrangerments.

e. The Customer requesting service under this Schedule is not a Govemment Enfity.

Customers that are eligible to receive service under this Schedule are not eligible for service
under Schedule 74 of the Company’s Electric Tariff G.
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Issued: June 26, 2002 ) Effective: July 1, 2002
Advice No.: 2002-12
By Authority of the Washington Utilities and Transportation Commission in Docket Nos. UE-011570 & uG-011571

issued By Puget Sound Energy

ﬂ George Pohndorf Title: Director, Rates & Regulation
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SCHEDULE 73 _
CONVERSION TO UNDERGROUND SERVICE

FOR CUSTOMERS OTHER THAN GOVERNMENT ENTITIES
- (Continited)

2. NON-ELIGIBLE CONVERSIONS IF PERMITTED BY THE COMPANY

Conversions of existing overhead distributions systems or portions thereof that do not meet the
availability requirements of Section 1 of this Schedule shall be accomplished at the sole
discretion of the Company and after payment by the Customer to the Company of one hundred
percent (100%) of the Company’s estimated design and construction costs to perform such
conversion. Non-eligible conversions, if accomplished by the Company, shall be subject lo
Sections 3 through 13 of this Schedule.

3. CUSTOMER OBLIGATIONS

a.

The Customer shall, at its expense, perform the following within the Conversion Area, all

in accordance with the Company's specifications:

(1) Trenchirig and Restoration, together with all coordination required for the installation
of the Underground Distribution System; and
(2) ‘surveying for alignment and grades for vaults and ducts.

The Customer shall pay to the Company the entire amount of all of the costs described
below in this Section 3b. The Customer shall pay to the Company, prior to the
Company's commencing any work under this Schedule, an amount equal o the
Company’s estimate of the design and construction costs for the conversion project to be

. accomplished by the Company pursuant to this Schedule. I the actual costs of any

amounts payable by the Customer to the Company pursuant to this Schedule are
different from such estimate, the Company shall refund any excess payment to the
Customer or bill (and be entitled to collect from) the Customer the appropriate amount in
the case of any underpayment of aclual cosis by the Customer, such bil} to be paid by
the Customer within thirty (30) days. ’

(1) the actual costs to the Company for labor, materials and overheads and all other

~ costs for design of the Underground Distribution System;

(2) the actual costs to the Company for labor, matersials and overheads and all other

~ costs 1o construct and install the Underground Distribution System;

(3) the actual design costs to the Company (including costs for jabor, materials and
overheads and all other costs), and the actual construction and installation costs to
the Company {including costs for labor, materials and overheads and all other costs),
fess the salvage value (if any) to the Company of the facilities removed, for removal
of the existing electrical facilities;

. -~
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lssued: June 26, 2002 Effective: July 1, 2002
Advice No.: 2002-12

By Authority of the Washington Utilities and Transportation Cormmission in Docket Nos. UE-011570 & UG-011571

By:

Issued By Puget Sound Energy

/ George Pohndorf Title: Director, Rates & Regulation
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) SCHEDULE 73 _
CONVERSION TO UNDERGROUND SERVICE
FOR CUSTOMERS OTHER THAN GOVERNMENT ENTITIES
{Continued)

(4) the costs, if any, incurred by the Company to obtain the Operating Rights;

(5) the incremental costs or cost reductions incurred by the Company to implement any
Customer Requested Changes (including, without limitation, any overtime labor
costs and costs of inspection);

(6) the costs incurred by the Company due to delays in the Company’s installation of
the Underground Distribution System attributable to the acts or omissions of the
Customer, its contractors or other parties the Customer allows to use the trench for
the Underground Distribution System (including, without limitation, any overtime
labor costs); and

(7) the costs of (i) cancellation as provided herein; (ii) any facilities installed at the time
of the conversion fo provide Temporary Service, as provided for herein; and
(iii) removal of any facilities installed to provide Temporary Service (less salvage
value of removed equipment).

4. GENERAL

a. Ownership of Facilities: Except as otherwise provided in the Company’s Electric Tariff G,
the Company shall own, operate, and maintain the Underground Distribution System
installed or provided pursuant o this Schedule.

b. Prior Contracts: Nothing herein contained shalt affect the rights or ebligations of the
Company under any previous agreements pertaining to existing or future facilities of
greater than 15,000 Volts within any Conversion Area. :

c. Temporary Service: Temporary Service shall not exceed a term of 18 months from the
date of completion of the conversion (o an Underground Distribution System, unless the
Company agrees to extend such term. If a Temporary Setvice is not disconnected or
removed within such time approved by the Company acting reasonably, the Customer
shall pay, without duplication of any amounts previously paid by the Customer pursuant to
this Schedule, either (i) 100% of the costs for the entire Underground Distribution System
or (ii) 100% of the costs of converting only the Temporary Service to underground,
whichever the Customer may elect.

5. USE BY OTHER UTILITIES OF TRENCHES PROVIDED BY THE CUSTOMER

Other utilities may be permitted by the Customer to use trenches provided by the Customer
pursuant to this Schedule for the installation of such other uliliies’ facilities, so long as such
facilities, or the instaltation thereof, do not interfere (as determined pursuant to the Company’s
electrical standards) with the installation, operation or maintenance of the Company’s
Facilities located within such trenches. Any change to the Company’s design fo
accommodate such use shall be deemed to be a Customer Requested Change.

N)
i
N)

issued: Oclober 24, 2005 : Effective: November 24, 2005

Advice No.: 200546 :
Issued By Puget Sound Energy

By: W Karl R. Karzmar Title: Director, Regulatory Relations
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SCHEDULE 73
~ CONVERSION TO UNDERGROUND SERVICE )
FOR CUSTOMERS OTHER THAN GOVERNMENT ENTITIES
{Continued)

CANCELLATION

" ¥ a Cuslomer cancels or takes any other action that has substantially the same effectas

cancellation regarding a conversion project undertaken under this Schedule prior to
completion of the conversion to an Underground Dislribution System, the Customer shall pay
the Company all of the costs incurred by the Company to the date of such cancellation or
other action, plus any future costs of the Company that may not be reasonably avoided. if on
account of any Customer action or failure to act construction of a conversion project has nol
commenced within one year afler the Company has provided an estimate of the costs for
such project to the Customer, such conversion project shall be deemed fo be cancelled. The
Customer shall pay all design and construction costs incurred by the Company on account of
canceliation {or any other action that has substantially the same effect as cancellation) within
thirty (30) days after receipt of the Company's invoice therefor.

INSTALLATION AND OPERATING RIGHTS

a. The Company shafl, at the Customer’s expense, obtain all rights to space and all legal
and other rights necessary, in the Company’s sole judgment, for the safe and efficient
installation, operation, repair and maintenance of all of the Fadilities within the Conversion
Area; provided, that with the prior written consent of the Company, the Customer may, at
its expense, obtain all or part of such rights. Expenses for which the Customer shall be
liable pursuant 1o this section include, but are not mited to, Company staff costs
{including overheads) and the actual costs of any easement, fee, permit, survey and
reasonable attorneys’ fees.

b. if any Operating Rights are not available to the Company na timely manner, service

under this Schedule may be delayed or canceled at the discretion of the Company.
STREET LIGHTING
Removal and reptacement of existing street lighting or instaltation of new street lighting within
the Conversion Area suitable for service from the Underground Distribution System installed
pursuant to this Schedule shall be arranged separately as provided in the Company’s Electric
Tariff G.
UNDERGROUND SERVICE LINES

Underground Service Lines shall be installed, owned, and maintained as provided in the
Company’s Electric Tanff G.

o—

—— - — W S i S O SIS NN WD FRIVS STHRS SR Wi SN STUST TS AN S S S S S S 2

[

z-——-—.—-—-—-——-—.——-——-—..——-—.-—-

Issued: June 26, 2002 Effective: July 1, 2002
Advice No.: 2002-12

By Authority of the Washington Utilities and Transportation Commission in Docket Nos. UE-011570 & UG-01

By:

Issued By Puget Sound Energy

/ : George Pohndorf Title: Director, Rates & Regulation
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SCHEDULE 73
CONVERSION TO UNDERGROUND SERVICE
FOR CUSTOMERS OTHER THAN GOVERNMENT ENTITIES
{Continued) '

10. DESIGN AND COSTS

1.

12.

13.

The Company exclusively shall determine the appropriate design, phase, voltage and capacity
of the Underground Distribution System and appropriate costs using its cost estimating
system in conjunction with sound engineering practices. The Company shall provide
estimates of its design and construction costs to perform the conversion; provided, that

(a) estimates shall be provided for planning purposes only, and may differ from the actual
costs of conversion, and (b) the Company may, at its option, require the Customer to pay in
advance the Company's cost of providing such estimates. Upon request, the Company shall
provide {but not more frequently than once in any calendar month) a report of progress
identifying work completed to date, work yet lo be completed and an estimate regarding
whether the conversion project is on target with respect to estimated budget and schedule.

STANDARD PRACTICES

The manner and type of construction of any Underground Distribution System or Underground
Service Lines instalied under this Schedule shall be determined by the Company inits sole
judgment consistent with its standard practices. In the evemt that the applicable govermnment
authority or law requires any type of construction that resulls in any increase in costs over the
costs that would have been incurred for design and construction pursuant to the Company’s
standard practices, any such increase in costs shall be paid in full by the Customer to the
extent that such increased costs are not paid to the Company by the applicable government
authority or other person or entity. ;

GENERAL RULES AND PROVISIONS

Service under this Schedule is subject to the General Rules and Provisions contained in
Schedule 80 of the Company's Electric Tariff G.

DEFINITIONS

The following terms when used in this Schedule shall, solely for purposes of this Schedule,
have the meanings given below: .

a. Conversion Area: The geographical area in which the Company replaces its overhead
electric distribution system with an Underground Distribution System.

—
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Issued: June 26, 2002 Effective: July 1, 2002
Advice No.: 2002-12

By Authority of the Washington Utiliies and Transportation Commission in Docket Nos. UE-011570 & UG-011571

.By:

Issued By Puget Sound Energy

George Pohndorf Title: Director, Rates & Regulation
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SCHEDULE 73
CONVERSION TO UNDERGROUND SERVICE
FOR CUSTOMERS OTHER THAN GOVERNMENT ENTITIES
{Continued) i

b. Customer Requested Change: Any change requesied of caused by the Customer in the
-engineering, design, construction and instaliation plan or in the Trenching and Restoration
plan of the Underground Distribution System. Customer Requested Changes may include,
different or non-standard equipment, installation of equipment in indoor vault rooms,
expedited installation of the Underground Distribution System or use of Customer-provided
contractors to perform work that would otherwise be performed by the Company under this
Schedule. Customer Requested Changes do not include any change in the size of the
Conversion Area.

L=

All Customer Requested Changes are subject to acceptance and approval by the Company.
Use of Customer-provided contractors is imited to the installation of duct and vaults where
(i) al materials instalied by the Customer are provided by the Company, of in the case of
service line conduit, provided or approved by the Company, and (i) there is a one-hundred
percent (100%) inspection and over-sight of the instaliation by the Company. A Customer
Requested Change may include instaflation of service line conduit by the Customer on
Customer-owned property. .

B

2

. ¢. Fadilities: Al components of the Underground Distribution System, including but not imited
1o, primary voltage cables, secondary voltage cables, connections, terminations, pad-
mounted transformers, pad-mounted switches, ducls, vaults and other associated
components. ’

d. Government Entity: Any municipality, county of vother govemment entity having authority
over the Public Thoroughfare in the Conversion Area. :

e. Operating Rights: Anyofﬂveﬁéhts!ospaceorbﬂneﬁightsreferredtoinSecﬁonla of this
Schedule.

f.  Public Thoroughfare: Anymunicipal, county, state, federal or other public road, highway or
throughway, or other public right-of-way or other public real property rights allowing for
electric utility use. '

-——
o e et e e o i e b
e

A
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Issuved: October 24, 2005 Effective: November 24, 2005
Advice No.: 200546
issued By Puget Sound Energy

By: M Kart R. Karzmar Title: Director, Regulatory Relations
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SCHEDULE 73
CONVERSION TO UNDERGROUND SERVICE
FOR CUSTOMERS OTHER THAN GOVERNMENT ENTITIES
(Continued) ~

Temporary Service: Temporary Sesvice shall have the meaning set forth in the General
Rules and Provisions of the Company’s Electric Tarif G and, in addition, shall mean

{i) limited overhead facilities that, at the request of a Customer, the Company may electin -
ﬂssdedisaeﬁonm!eavemplaoemmemelsionkeaaﬂermuaﬁon offl)a

that, at the request of a Customer, the Conpanymayeiedhitssoledisaeﬁonlomstaﬂ
concurrently with the installation of the Underground Distribution System, and that, in
each case, shall be used to provide overhead distribution service within the Conversion
Area for such period as may be approved by the Company acting reasonably under the
circumstances, (e.g., to accommodate other demolition or construction projects within the
Conversion Area).

o~
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Trenching and Restoration: Includes, but is not fimited 1o, any or all of the following,
whether in Public Thoroughfares or on other propesty: breakup of sidewalks, driveways,
street surfaces and pavements; disturbance or removal of landscaping; excavating for
vaults; trenching for ducts or cable; shoring, flagging, barricading and backfilling;
instaltation of select backfill or concrete around ducts (if required); compaciion; and
restoration of Public Thoroughfares and other property.

Underground Distriibution System: An underground electiic distribution system, excluding
"Underground Sesvice Lines" as such term is defined herein, that is comparable to the
overhead distribution system being replaced. The Underground Distribution System
includes the Faciliies as defined herein. For purposes of this Schedule, a “comparable”
system shall include, unless the Customer and the Company otherwise agree, the number
of empty ducts (not to exceed two (2), typically having a diameter of 6” or less) of such
diameter and number as may be necessary to replicate the load-carrying capacity (system
amperage class) of the overhead system being replaced.

Underground Service Lines: The underground electric cables and associated
components extending from the service conneclions at the outside of the customers’
structures to the designated primary voltage or secondary voltage service connection
points of an Underground Distriibution System.

{M) Translerred from Sheet No. 73-e
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1.

SCHEDULE 74 :
CONVERSION TO UNDERGROUND SERVIC
FOR GOVERNMENT ENTITIES

AVAILABILITY

The Company shall install an Underground Distribution System and shall remove the existing
overhead electric distribution system of 15,000 volts or less together with Com

poles following removal of all utility wires therefrom under this Schedule when all of the
following conditions are met:

‘a. The Government Entity has determined that installation of an Underground Distribution

2.

System is or will be required and has notified the Company in writing of such
determination, and the Company and such Government Entity have agreed upon the
provisions of the Design Agreement and the Construction Agreement pursuant 1o which
the Company shall design and install an Underground Distribution System and provide
service under this Schedule.

b. The Company has the right to install, construct, operate, repair and maintain an electrical
distribution system (including an Underground Distribution System) within the Public
Thoroughfare in the Conversion Area pursuant to a franchise previously granted by the
Govemment Entity requesting such installation and executed by the Company, o, if there
is no such franchise, or if such franchise does not provide such right, pursuant to some
other grant of rights mutually agreed upon by the Company and the Government Entity.

c. All customers served by the Company within the Conversion Area will receive electric
service through Underground Service Lines from the Underground Distribution System,
unless the Company explicitly agrees to other electric service arrangements.

Govemment Entities that are eligible to' receive service under this Schedule are not efigible for
service under Schedule 73 of the Company’s Electric Tariff G.

AGREEMENT PROVISIONS

The Company shall provide and install an Underground Distribution System within the
Conversion Area subject lo the terms and conditions of 2 Schedule 74 Design Agreement {the

. *Design Agreement”) and a Schedule 74 Construction Agreement (the "Construction

Agreement”), and the following shall apply:
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By:

Issued By Puget Sound Energy

/ George Pohndorf Title: Director, Rates & Regutation

Teansportation Commission in Docket Nos. UE-011570 & UG-011571
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SCHEDULE 74
CONVERSION TO UNDERGROUND SERVICE
FOR GOVERNMENT ENTITIES
(Continued)

a. The Design Agreement and the Conslruction Agreement shall (i) be consistent with this

Schedule, and (i) be substantially in the forms of Attachment A and Attachment B hereto,
which attachments are by this reference incorporated in this Schedule as if fully set forth
herein. Without limiting the possibility that the Company and the Government Entity may
(consistent with this Schedule) mutually agree upon terms that are in addition to those
contained in the forms set forth in Allachments A and B hereto, neither the Government
Entity nor the Company shalt be required to agree to additional terms as a condition of
service under this Schedule.

. The Design Agreement and the Construction Agreement shall:

(1) except as otherwise provided in Section 2.b(2), obligate the Government Entity lo pay
thie Company 40% of the lolat Cost of Conversion and the Company to pay 60% of the
total Cost of Conversion; .

(2) obligate the Government Entity to pay (i) 100% of the total Cost of Conversion for
conversion of that portion, if any, of the existing overhead distribution system located,
as of the date on which the Government Entity provides the notice referred to in
Section 4.a or the date on which the Government Entity commences acquisition or
condemnation of real property to facilitate construction of any public improvements
related to the conversion project, whichever occurs first, (A) outside of the Public
Thoroughfare or (B) pursuant to rights not derived from a franchise previously granted
by the Government Entity or pursuant to rights not otherwise previously granted by the
Government Entity, less (i) the distribution pole replacement costs (if any) that would

- be avoided by the Company on account of such conversion, as determined consistent
with the applicable Company distribution facilities replacement program, plus (iil} just
compensation as provided by law for the Company's interests in real propesty on whi
such existing overhead distribution system was tocated prior to conversion;

(3) obligate the Government Entity to pay the Company 100% of the costs of
(i) canceNation as provided hereify, (i) any facilities installed at the time of the
conversion to provide Temporary Service, as provided for herein; and (iii) removal of
any facilities installed to provide Temporary Service (less salvage value of removed
equipment); '

(4) obligate the Company to pay 100% of the cost of obtaining the rights referred o in
Section 3.b; and

{5) obligate the Government Entity to (i) perform or lo cause to be performed (A) alt
Trenching and Restoration and job coordination required for the installation of the
Underground Distribution System and (B) all surveying for alignment and grades of

vaults and ducts and (ii) to pay 100% of the cost of performance under clause (i) of this

Section 2.b(5).
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SCHEDULE 74
CONVERSION TO UNDERGROUND SERVICE
FOR GOVERNMENT ENTITIES
(Continued)

¢. The Government Entity may, at its option, install ducts and vaults, provided that :
(i) pursuant to the Design Agreement and the Construction Agreement the Government
Entity and the Company have mutually agreed upon (A) the cost of such instaliation to be
included in the Cost of Conversion and (B) the specifications and standards applicable to
such installation, and (i) such installation is accomplished by the Government Entity in
accordance with the applicable design and construction specifications provided by the
Company for such installation pursuant to the Design Agreement. To the extent the
Government Entity installs any of the Facilities pursuant to the Construclion Agreement,
the Company shall not be required to do so under this Schedule.

d. A Government Entity that is a municipality shall notify all persons and entities within the
Conversion Area that eleclric service to such persons and entities must be converted from
overhead to underground (as provided for in the Company’s Electric Tariff G} within the
applicable statutory period following written notice from the Government Entity that service
from underground facilities is available in accordance with RCW 35.96.050. The

. Government Entity shall exercise its authority to order disconnection and removal of -
overhead facilities with respect to persons and entities faifing to.convert service lines from
overhead 1o underground within the imelines provided in RCW 35.96.050.

3. INSTALLATION AND OPERATING RIGHTS:

a. The Company may install all of the Facilities within a Public Thoroughfare in the locations
provided for in a franchise previously granted by the Government Entity or otherwise
provided for in the grant of rights referred to in Section 1.b. The Government Entity shall
act in good faith and shall use its best efforts to provide space sufficient for the safe and
efficient installation, operation, repair and maintenance of alt of the Facifities ("Sufficient
Space”) within the Public Thoroughfare in the Conversion Area, and the Company shall
act in good faith and shall use its best efforts to install Facilities in such space within the
Public Thoroughfare. If the Company and the Government Enlity agree that there is not
or will not be Sufficient Space within the Public Thoroughfare in the Conversion Area, then
the Government Enfity shalt provide Sufficient Space by obtaining additional Public

" Thoroughfare or other equivalent rights mutually agreeable to the Govemment Entity and
the Company, litle to which shall be in the Government Entity’s hame.
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b. M, notwithstanding the use of best efforts by each of the Government Entity and the
Company as provided in Section 3.3, the Government Entity and the Company do not
agree whether there is or will be Sufficient Space within the Public Thoroughfare in the
Conversion Area, the Company shall instalt those Facilities, for which there is not
Sufficient Space within the Public Thoroughfare, on propesty outside the Public
Thoroughfare, the rights for which shall be obtained by the Company atits sole expense.
Subject to the other provisions of this Schedule, nothing in this section shall excuse the
Company from complying with any work schedule agreed {o by the Government Entity
and the Company pursuant to the Design Agreement and the Construction Agreement.

c. I the Government Entity requires the relocation of any Facilities instalied pursuant to this
Schedule in a Public Thoroughfare within five (5) years from the date of the energization
for service of such Facilities, the Government Entity shall reimburse the Company for all -
costs incurred by the Company in connection with the relocation and reinstallation of
faciliies substantially equivalent to the relocated Facilities.

d. If the Government Entity requires (or takes any action that has the effect of requiring) a

. third party not acting as an agent or a contractor of Government Entity to relocate any
Facilities instalied pursuant to this Schedule in a Public Thoroughfare within five (5) years
from the date of the energization for sesvice of such Facilities, the Government Entity shall
require the third party, as a condition to the Company’s performance of any relocation, o
pay the Company for all costs incurred by the Company in connection with the relocation
and reinstaliation of facilities substantially equivalent to the relocated Facilities.

4. GENERAL

a. Timing: The Company shall commence performance (as contemplated in the forms of
Design Agreement and Construction Agreement attached hereto as Attachments A and
B) within ten (10) business days of written notice from a Government Entity of its

- determination that it requires instaliation of an Underground Distribution System under
" this Schedule.

b. Ownership of Facilities: Except as otherwise provided in the Company's Electric Tariff G,
the Company shall own, operate, and maintain the Underground Distribution Systesn
installed or provided pursuant to this Schedule. '

c. Prior Contracts: Nothing herein contained shall affect the rights or obligations of the
Company under any previous agreements pertaining to existing or future facilities of
greater than 15,000 Volts within any Conversion Area.
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_ Other ulilities may be permitted by the Government Enfity to use trenches provided by the

SCHEDULE 74
CONVERSION TO UNDERGROUND SERVICE
FOR GOVERNMENT ENTITIES
{Continued)

d. Temporary Service: Temporary Service shall not exceed a term of 18 months from the

" date on which service from the Underground Distribution System is available, unless the
Company acling reasonably agrees to extend such ferm. Should a Temporary Service
not be removed within such 18-month period or such other period of time that has been
approved by the Company acting reasonably, a Govemment Entity that is a municipality
shall exercise its authority under RCW 35.96.050 to order such Temporary Service
disconnected and removed within the applicable statutory period following the date of
mailing of the Govemment Entity's notice under RCW 35.96.050. Otherwise, if a

Company acling reasonably, the Government Entity shall pay either (i) 100% of the Cost
of Conversion for the entire Underground Distribution System or (ii) 100% of the costs of
converting only the Temporary Service to underground, whichever the Government Entity
may elect. .

USE BY OTHER UTILITIES OF TRENCHES PROVIDED BY GOVERNMENT ENTITY

Government Entity pursuant to this Schedule for the installation of such other utilities’
facilities, so long as such facilifies, or the installation thereof, do notinterfere (as determined
pursuant to the Company’s electrical standards) with the instaliation, operation or
maintenance of the Company’s Facilities located within such trenches.

CANCELLATION

If by written notice or other officiat action a Govermment Entity cancels or suspends indefinitely
or takes similar official action regarding a conversion project undertaken under this Schedule
prior to completion of the conversion to an Underground Distribution System, the Govemment
Entity shalt pay the Company ali of the costs incurred by the Company to the date of such
cancellation consistent with the termination provisions of the Design Agreemnent and
Construction Agreement. ‘

STREET LIGHTING

Removal and replacement of existing street lighting or installation of new street lighting within
the Conversion Area suitable for service from the Underground Distribution System installed
pursuant to this Schedule shall be arranged separately as provided in the Company's Electric
Tariff G.
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SCHEDULE 74 .
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(Continued)

UNDERGROUND SERVICE LINES

" Underground Service Lines shall be instafled, owned, and maintained as provided in the

10.

Company’s Electric Tariff G.
GENERAL RULES AND PROVISIONS

Service under this Schedule is subject to the General Rules and Provisions contained in
Schedule 80 of the Company's Electric Tanlf G. ’ '

DEFINITIONS

The foliowing terms when used in this Schedule, the Design Agreement or the Construction
Agreement shall, solely for purposes of this Schedule and such agreements, have the
meanings given below: ) :

a. Conversion Area: The geographical area in which the Company replaces its overhead
electric distribution system with an Underground Distribution System. :
b. Cost of Conversion: The cost of converting an exisling overhead distribution system to an

Underground Distribution System shall be the sum of:

(i) the actual, reasonable costs to the Company for labor, materials and overheads and
all other reasonable costs, not including mark-up or profit of the Company, for design
of the Underground Distribution System, such costs to be determined in accordance
with the Design Agreement; plus

(i) the actual costs to the Company for labor, materials and overheads and all other
costs, not including mark-up or profit of the Company, to construct and install the
Underground Distribution System, up to a maximum amount determined in
accordance with the Construction Agreement; plus .

{iii) the actual reasonable design costs to the Company {including costs for labor,
materials and overheads and all other reasonable costs), and the aclual construction
and installation costs to the Company (including costs for fabor, malterials and
overheads and all other costs), less the salvage value fo the Company of the facilities
removed, up 10 2 maximum amount determined in accordance with the Construction
Agreement, in each case not including mark-up or profit of the Company, for removal
of the existing electrical facilities; plus

b
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(iv) the actual costs to the Govemment Entity (if any) of installation of ducis and vauits or
other Facilities that the Government Entity has agreed to install for the Underground
_ Distribution System pursuant to the Construction Agreement, up lo a maximum
amount determined in accordance with the Construction Agreement; plus
(v) the actual, reasonable costs to the Government Entity (if any) of obtaining Public
Thoroughfare or other equivalent rights for the Facilities pursuant to Section 3.a.

The Cost of Conversion shall not include any costs of Trenching and Restoration, or of
the Company’s obtaining rights pursuant to Section 3.b of this Schedule. Company
upgrades and expansions, Government Entity requested changes and requested
upgrades, the cost of delays and overlime labor costs shall be as provided for in the
Design Agreement and the Construction Agreement.

c. Facilities: All components of the Underground Distribution System, including but not
limited to, primary voltage cables, secondary voltage cables, connections, terminations,
pad-mounted transformers, pad-mounted switches, ducls, vauits and other associated
components.

d. Government Entity: The municipality, county or other government entity having authority
over the Public Thoroughfare in the Conversion Area.

e. Public Thoroughfare: Any municipal, county, state, federal or other public road, highway
’ or throughway, or other public right-of-way or other public real property rights allowing for
electric utility use.

f. Temporary Service: Temporary Service shall have the meaning set forth in the General
Rules and Provisions of the Company's Electric Tariff G and, in addiion, shall mean
{i) limited overhead facilities that, at the request of the Government Entity, the Company
may elect in its sole discretion to leave in place within the Conversion Area after -
instaliation of the Underground Distribution System and/or () limited overhead or
underground facilities that, at the request of the Government Entity, the Company may
elect in its sole discretion 1o install concurrently with the installation of the Underground
Distribution System, and that, in each case, shall be used to provide overhead distribution
service within the Conversion Area for such period as may be approved by the Company
acling reasonably under the circumstances, (e.g., to accommodate other demolition or
construction projects within the Conversion Area).

— —
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g. Trenching and Restoration: Indudes, but is not fimited to, any or all of the following,
whether in Public Thoroughfares or on other property: breakup of sidewalks, driveways,
street surfaces and pavements; disturbance or removal of landscaping; excavating for
vaulls; trenching for ducts or cable; shoring, flagging, barricading and backfilling;
installation of select backfill or concrete around dudts (if required); compaction; and

_ restoration of Public Thoroughfares and other property; all in accordance with the
specifications applicable thereto set forth in the Design Agreement and the Construction

Agreement. :

h. Underground Distribution System: An underground eleciric distribution system, excluding
*Underground Seyvice Lines™ as such term is defined herein, that is comparable to the
overhead distribution system being replaced. The Underground Distribution System
includes the Facilities as defined herein. For purposes of this Schedule, a “comparable”
system shall include, unless the Government Entity and the Company otherwise agree,
the number of empty ducts (not 1o exceed two (2), typically having a diameter of 6 or
less) of such diameter and number as may be specified and agreed upon in the Design
Agreement and Construction Agreement necessary lo replicate the load-carrying capacity
{system amperage class) of the overhead system being replaced. '

i. Underground Service Lines: The underground electric cables and associated
components extending from the service connections at the outside of the customers’
structures 1o the designated primary voltage or secondary voltage service connectlion
points of an Underground Distribution System.

—
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BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION
COMMISSION ' ;

REQUIRING COMPLIANCE FILING

WASH!NGTON UTILITIES AND ) DOCKET NO. UE-011570 and
TRANSPORTATION COMMISSION, ) UG-011571 (consolidated)
: )
Complainant, } TWELFTH SUPPLEMENTAL ORDER:
} REJECTING TARIFF FILING; '
v. ) APPROVING AND ADOPTING
)} SETTLEMENT STIPULATION
PUGET SOUND ENERGY, INC,, } SUBJECT TO MODIFICATIONS,
) CLARIFICATIONS, AND
Respondent. ) CONDITIONS; AUTHORIZING AND
)
)

.................................

SYNOPSIS: The Commission approves and adopts an unopposed Settlement
 Stipulation as a reasonable resolution of Puget Sound Energy, Inc.’s request for a
general increase in electric rates and other relief, and as a partial resolution of the
Company'’s request for a general increase in gas rates. The Commission approves an
overall 4.6 percent electric rate increase. The Commission also approves a power
cost adjustment mechanism to enhance the Company's financial stability. Other
provisions of the approved and adopted Settlement Stipulation include a one-year
extension, through September 2003, of PSE’s time-of-use TOU) electricity pricing
program, establishment of a new program to assist low-income PSE customers,
increased commitment by PSE to electric and natural gas conservation, continuation
and expansion of service quality performance standards, revision of PSE’s .tanﬁ'
schedules that govern underground conversion of distribution facilities, and revisions
to PSE s line extension and backup distribution services tariff schedules.

PROCEEDINGS. On November 26, 2001, Puget Sound Encrgy, Inc. (“PSE” or the
“Company”’) filed tariff revisions designed to effectuate a general rate increase for
electric and gas services. On December 3, 2001, PSE filed a request for an interim
clectric rate increase. These proceedings were consolidated under Docket Nos. UE-
011570 and UG-011571. The Commission established procedural schedules for an
interim phase (electric) hearing and general rate phase (electric and gas) hearing.
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The Commission approved and adopted an unopposed Settlement Stipulation on
March 28, 2002, to resolve the interim phase of these prooeedings.' The interim
settlement agreement included commitments by the parties to conduct farther
settlement negotiations via a series of collaboratives and stipulations among the
parties to certain facts pertinent to the determination of final rates.

On April 19, 2002, PSE filed on behalf of itself and one other pafty, King County, a
proposed “Stipulation of Scttlement for King County.” PSE and King County filed a
revised Stipulation later on May 6, 2002, which the Commission approved.2

On June 6, 2002, PSE filed on bebalf of itself and other parties a “Settlement

‘Stipulation for Electric and Common Issues and Application for Commission
Approval of Settlement” (“Settlcment Stipulation™). The proposed Settlement
Stipulation is unopposed by any party.

PARTIES. Markham Quehm and Kirstin Dodge, Perkins Coie LLP, Bellevue,
Washington, represent Puget Sound Energy, Inc. John A. Cameron and Traci
Kirkpatrick, Davis ‘Wright Tremaine, represent AT&T Wireless and the Seattle Times
Company. Danielle Dixon, Policy Associate, Northwest Encrgy Coalition, represents
that organization and the Natural Resources Defense Council. Carol S. Amold,
Preston Gates Ellis, Seattle, Washington, represents Cost Management Services, Inc.,
and the cities of Auburn, Des Moincs, Federal Way, Redmond, Renton, SeaTac,
Tukwila, Bellevuc, Maple Valley, and Burien (“Aubumn, e/ al”). Ron Roseman,
attorncy at law, Seattle, Washington, represents the Multi-Service Center, the
Opportunity Council, and the Energy Project; Charles M. Eberdt, Manager, Energy
Project also entered his appearance for the Energy Project; Dini Duclos, CEO, Multi-
Scrvice Center, also entered an appearance for that organization. Angela L. Olsen,
Assistant City Attomey, McGavick Graves, Tacoma, Washington, represents the City
of Bremerton. Donald C. Woodworth, Deputy Prosecuting Attomey, Seattle,
Washington, represents King County. Melinda Davison and S. Bradley Van Cleve,
Davison Van Cleve, P.C., Portland, Oregon, represent Industrial Customers of

Y WUTC v. PSE. Docket Nos. UE-011570/UG-011571 (consolidated), Ninth Supplemental Order
(March 28, 2002).

2 WUTC v. PSE, Docket Nos. UE-011570/UG-011571 (consolidaied), Eleventh Supplemental Order
{May 6, 2002).
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Northwest Utilities. Elaine L. Spencer and Michael Tobiason, Graham & Dunn,
Seattle, Washington, represent Seattle Steam Company. Edward A. Finklea, Energy
Advocates, LLP, represents the Northwest Industrial Gas Users. Donald Brookhyser,
Alcantar & Kahl, Portland, Oregon, represents the Cogeneration Coalition of
Washington. Michael L. Charneski, Attomey at Law, Woodinville, Washington,
represents the City of Kent. Norman J. Furuta, Associate Counsel, Department of the
Navy, represents the Federal Executive Agencies (“FEA”). Michael L. Kurtz,
Bochm, Kurtz & Lowry, Cincinnati, Obio, represents Kroger Company. Kirk H.
Gibson and Lisa F. Rackner, Atcr Wynne LLP, Portland, Oregon, represent
WorldCom, Inc. Elizabcth Thomas, Preston Gates Ellis LLP, Seattle, Washington,
represents Sound Transit. Harvard M. Spigal and Heather L. Grossman, Preston
‘Gates and Ellis LLP, Portland, Oregon, represent Microsoft Corporation. Simon
ffitch, Assistant Attomey General, Seattle, Washington, represents the Public Counsel
Section, Office of Attorney General. Robert D. Cedarbaum, Semior Assistant
Attomey General, and Shannon Smith, Assistant Attomey General, Olympia,
Washington, represent the Commission’s regulatory staff (Stafl). 3

COMMISSION: The Commission approves and adopts the unopposed Settlement
Stipulation, with certain modifications, clarifications, and conditions; as a full and
final resolution of the remaining issues in Docket No. UE-011570 and of certain
issues in Docket No. UG-011571. The Commission incorporates the Scttiement
Stipulation by reference and makes it a part of this Order. Appendix A, infra. The
Commission'authorizes and requires PSE to make any compliance filings required to
effectuate the terms of the Settlement Stipulation and this Ordcr.

‘MEMORANDUM
1. Intreduction.
This Order marks the culmination of significant efforts by the parties, and by the

Commission, to help restore the financial integrity of one of Washington State’s
major electric utilities, and to help ensure that PSE’s customers continue to receive

3 In formal proceedings, such as this case, the Commission’s regulatory staff (Staff) fumctions as an
independent party with the same rights, privileges, and responsibilities as any other party to the
procecding. There isan “ex parfe wall” separating the Commissioners, the presiding ALY, and the
Commissioners’ policy and accounting advisors from all parties, including Staff. RCW 34.05.455.
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reliable electric sexvice at reasonable rates. Ms. Kimberly Harris, PSE’s Vice-
President of Regulatory Affairs, testified that: '

The parties’ ability to reach agreement is a significant accomplishment
that required an cxtraordinary commitment on behalf of the parties and
their representatives, that in many respects required more effort than
would be required for resolution of a rate case through litigation. I
belicve that the process will have lasting benefits to the Company and
its customers because of the quality of the settlement achieved, the
extensive communication that occurred regarding various interests and
concerns, and the working relationships that have developed through
this process. The Company looks forward to continuing to work
collaboratively with its customers on many more issues into the future.

FExhibit No. 530 at 2.

As we stated in our Ninth Supplemental Order in this proceeding, the Commission is
exicouraged by the approach of the Company’s new management in meeting its public
service obligation, which includes the obligation to improve PSE’s financial
condition and restore the Company’s financial vitality. Stcps taken or to be taken by
PSE both as a result of the terms of scttiement, and independently, demonstrate the
Company’s commitment to building and maintaining greater financial strength on a
prospective basis. We commend the Company and the parties for their hard work and
success in forging an agreement of impressive and unprecedented scope. Both the
Company and its customers will benefit from the agreement we approve today and -
from continuing constructive collaborative efforts.

11. Background and Procedural History. -

PSE filed a general rate case on November 26, 2002. The Company sought by its
filing permanent increases in both electric and gas rates in the amounts of $228.3
million per year and $85.9 million per year, respectively, for an aggregate amount of
$314.2 miltion. On December 3, 2001, PSE filed both a Petition for Interim Rate
Relief and an Eleciric Tariff Filing in Advice No. 2001-51. The Company sought by
that filing to implement a temporary rate increase, subject to refund, to obtain
immediate rate relief in the amount of $170.7 million. PSE requested the
Commission to approve Tariff Schedule 128, which would implement an Electric
Energy Cost Surcharge rate of $1.4568¢ per kWh.
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Both the interim and general rate filings were docketed as Nos. UE-011570 and UG-
011571 The Commission convened a prehearing conference in these proceedings

-on December 20, 2001, in Olympia, Washington, before Chairwoman Marilyn

Showalter, Commissioner Richard Hemstad, Commissioner Patrick J. Oshie, and

 Administrative Law Judge Dennis J. Moss. The dockets were consolidated by the

Commission’s Second Supplemental Order: Prehearingl Conference, entered on
December 28, 2001. A procedural schedule for both the interim and general phases
of these proccedings was set by the Second Supplemental Order, as later amended by
thc Commission’s Fifth and Seventh Supplemental Orders.

The Commission conducted evidentiary hearings on the interim rate issues in
Olympia from February 18, 2002, through February 22, 2002. The Comimission
heard public testimony in Olympia on the issues related to interim rate relief on
February 21, 2002. The parties requested several continuances of the date established
for filing briefs (i.e., March 1, 2002) to permit them an opportunity to conduct
settlement negotiations with the assistance of Administrative Law Judge C. Robert
Wallis as mediator.

On March 20, 2002, Puget Sound Energy, Inc., the Commission’s regulatory staff,
Public Comnsel, Industrial Customers of Northwest Utilities, Northwest Industrial Gas
Users, Kroger Co., AT&T Wireless, Northwest Energy Coatition, Natural Resources
Defense Council, and Seattle Steam Company filed a partial settlement in Docket
Nos. UE-011570/UG-011571. These partics requested that the Commission enter an
order by March 29, 2002, approving and adopting the settlement agreement as a full
and final resolution of the interim rate issues, as a resolution of certain other issues
pending in Docket Nos. UE-011570/UG-011571, and as full and final resolution of all
issues pending in Docket No. UE-011411° The Commission conducted an
evidentiary hearing on the proposed settlement agreement on March 25, 2002, and
entered its Ninth Supplemental Order approving and adopting the settlement
agreement on March 28, 2002.

* In a related filing, Docketed as No. UE-011600, PSE petitioned for an order authorizing the deferral
of 2 portion of the Company’s clectric energy supply costs. The Commission entered its Order
Granting Accounting Petition on December 28, 2001.

5 On October 8, 2001, the Public Counsel Section of the Attomey General’s Office filed with the
Commission a complaint against PSE in Docket No. UE-011411. The complaint alleges that PSE
violated the Commission’s Fourteenth Supplemental Order in the Puget/ WNG Merger proceeding
(Docket No. UE-960195) and the Rate Plan in the underlying merger settlement by failing to transfer
the prior Bonneville Power Administration residential exchange credit to general rates on July 1, 2001.
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On April 19, 2002, PSE filed on behalf of itself and King County a proposed
Stipulation of Settlement for King County. On April 26, 2002, Commission staff
filed comments to which it appcnded a document captioned “PSE-Staff Stipulation
Regarding PSE’s King County Settlement.” On May 6, 2002, following hearing
proceedings, PSE and King County filed and presented for the Commission’s

consideration a revised Stipulation of Settlement. On May 6, 2002, the Commission,

by its Eleventh Supplemental Order, approved and adopted the settlement between
PSE and King County and the related Stipulation between PSE and Staff.

Pursuant to the scttlement agreement we approved by our Ninth Supplemental Order,
the parties conducted a series of collaboratives during Apnl and May, 2002.
According to the Setticmcent Stipulation now before us, this involved “‘extensive
meetings, formal and informal data exchange, and negotiations, in a good faith effort
to resolve the remaining issues in dispute in the electric General Rate Case and
common issues in dispute in the gas General Rate Case.” Stipulation at 3.

On June 6, 2002, PSE filed a “Settlement Stipulation for Electric and Commeon Issues
and Application for Commission Approval of Settlement.” On Junc 7, 2002, severa_l
parties filed testimony in support of the Settlement Stipulation. The Settlement
Stipulation is signed by 32 of the 34 parties to this proceeding and is unopposed by
any party.® The Commission conducted prehearing procecdings on the proposed
setttement on June 11, 2002, and evidentiary hearing proceedings on June 13, 14, and
17,2002. The Commission held a public comment hearing on June 13, 2002,

% The so-called Participating Parties include PSE, the Commission’s regulatory stafl, the Public
Counsel Section of the Attorney General’s Office (“Public Counsel”), Industrial Customers of
Northwest Utilities (*ICNU™), Kroger Company, Northwest Industrial Gas Users (“NWIGU”), AT&T
Wireless Services (“AT&T"), Microsoft Corporation, WorldCom, Inc., Seattle Steam Company,
Northwest Encrgy Coalition (“NWEC™) jointly with Natural Resources Defense Council (*NRDC”),
Multi-Service Center jointly with Opportunity Council and Encrgy Project, Cost Management
Services, Inc., Federal Execntive Agencies, Cogencration Coalition of Washington, King County,
Sound Transit, and the Citics of Auburn, Bremerton, Bellevue, Burien, Des Moines, Federal Way,
Kent, Maple Valley, Redmond, Renton, SeaTac, and Tukwila. Althongh Cogeneration Coalition of
Washingion is listed as a Participating Party, it is not a signatory to the Settlement Stipulation. Scattle
Times Company is ncither a Participating Party nor a signatory to the Settlement Stipulation, but does
not oppose its approval.



DOCKET NOS. UE-011570/UG-011571 PAGE7

1L Govefning Statutes and Rules.

The following statutory provisions and rules are most ccntral to our discussion and
decision:

RCW 80.01.040 General Powers and Duties of Commission.

. The utilities and transportation commission shall:
_ R
(3) Regulate in the public interest, as provided by the public service '
laws, the rates, services, facilities, and practices of all persons
engaging within this state in the business of supplying any utility
service or commodity to the public for compensation, and related
activities; including, but not limited to, electrical compam'eS ceen

RCW 80.04.130 Suspension of tariff change.

(1) Whenever any public service company shall file with the
commission any schedule, classification, rule or regulation, the effect
of which is to change any rate, charge, rental or toll theretofore
charged, the commission shall have power, cither upon its own motion

- or upon complamnt, upon notice, to enter upon a hearing concerning
such proposed change and the reasonableness and justness thereof, and
pending such hearing and the decision thereon the commission may
suspend the operation of such rate, charge, rental or toll for a pertod
not exceeding ten months from the time the same would otherwise go
into effect, and after a full hearing the commission may make such
order in reference thereto as would be provided in a hearing initiated
after the same had become effective. . . . -

(2) At any hearing involving any change in any schedule,
classification, rule or regulation the effcct of which is to increase any
rate, charge, rental or toll theretofore charged, the burden of proof to
show that such increase is just and reasonable shall be upon the public
service company.
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RCW 80.28.010 Duties as to rates, services, and facilities.

(1) All charges made, demandcd or received by any gas company,
electrical company or watcr company for gas, electricity or water, or
for any service rendered or to be rendered in connection therewith,
shall be just, fair, reasonable and sufficicot.

(2) Every gas company, electrical company and water company shall
furnish and supply such service, instrumentalities and facilities as shall
be safe, adoquate and efficient, and in all respects just and reasonable.

(3) All rules and regulations issued by any gas company, electrical
company of water company, affectmg or pertaining to the sale or
distribution of its product, shall be just and reasonable. .

_ RCW $0.28.020 Commission to fix just, reasonable, and compensatofy
rates.

Whenever the commission shall find, after a hearing had upon its own
motion, or upon complaint, that the rates of charges demanded,

exacted, charged or collected by any gas company, electrical company
or water company, for gas, elcctnc)ty or water, or in connection
therewith, or that the rulcs, rcgu!ahons, practices or contracts affecting
such rates or charges are unjust, unreasonable, unjustly discriminatory
or unduly preferennal or in any wise in violation of the provisions of
the ‘law, or that such rates or charges are insufficient to yield a
reasonable compensation for the service rendered, the commission
shall determine the just, reasomable, or sufficient rates, charges,
regulations, practices or contracts to be thereafter observed and
force, and shall fix the same by order.

Additional parts of Chapters 80.01, 80.04, and 80.28 RCW and Chapters 480-09, 480-
80, and 480-100 WAC apply generally.
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1V.  Discussion and Decision.

The Settlement Stipulation now before us was developed through the collaborative
process that the Commission approved in its Ninth Supplemental Ordex inthis
proceeding. That process began in late March of 2002. The Settlement Stipulation is
proposed to resolve all electric issues and issues that are common to the electric and
natural gas aspects of this general rate case. Remaining natural gas issues are to be
addressed through further collaboration or litigation, consistent with the process
approved by the Commission’s Ninth Supplemental Order.

We acknowledge that the Settlement Stipulation which resulted from collaboration
among the many parties to this proceeding is a significant accomplishment that
required an extraordinary effort by the parties, their representatives, and
Administrative Law Judge C. Robert Wallis, who served as mediator to [acilitate the
collaborative process. ’ .

By their Settlement Stipulation, the Participating Parties request that the Commission
approve the following general results:

o An overall 4.6 percent clectric rate increase. This represents
approximately $59 million in additional annual revenue for PSE, in
contrast to the approximately $228,300,000, or 16.5 percent
increase PSE sought through its original filing, and the
$99.441,756, or 7.31 percent increase PSE sought as of March
2002 when the parties settled PSE’s request for interim rate relief.

o A power cost adjustment mechanism designed to enbance the
Company’s financial stability by addressing concerns associated
with potentially volatile wholesale power markets and fluctuations
in hydropower availability due to uncertain weather conditions.

o A one-ycar cxtension, through Sepicmbcr 2003, of PSE’s time-of-
use (TOU) electricity pricing program, with modifications, and
with new collaborative efforts to forther investigate the cost
effectiveness and environmental impact of the program.

o The establishment of a new program 1o assist low-income PSE
customers to pay their electricity and natural gas bills.
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o Anincreased commitment by PSE to clectric and natural gas
conservation, including establishment of an Advisory Committee
to continue collaborative efforts rclated to conservation.

o  Continvation and expansion of service quality performance
standards for electric and natural gas service that PSE has followed
for the past five years.

o A thorough revision of PSE’s taniff schedules that govern the cost-
sharing, terms, and conditions of service when cities or others wish
to convert overhead power distribution facilities to underground
systems. v

o Revisions to PSE’s line extension and backup distribution services
taniff schedules. '

The Settlement Stipulation is a complex and comprehensive set of documents. It
includes numerous detailed provisions. In addition, there is comprehensive testimony
contained in Exhibit Nos. 526 through 577 offered in support of the Settlement
Stipulation. Numerous issues were explored at hearing. Transcript Vols. xiv-xvii.
Collectively, this evidence covers all significant issnes contained in the Settlement
Stipulation. In particular, we find adequate supporting evidence pertaining to the
various partts of the Settlement Stipulation as follows:

o Electric Revenue Requirements, Common Cost Allocation, and
Overall Rate of Return (Exhibit B to Settiement Stipulation):
Exhibit No. 533 (Karzmar); Exhibit No. 556 (Dittmer); Exhibit
, 'No. 562 at 3-6 (Lott). |
() Electric Rate Spread (Exhibit C to Settlement Stipulation):
Exhibit No. 535 at I-5 (Pohndorf); Exhibit No. 552 (Lazar);
Exhibit No. 562 at 7-9 (Lott).
o Electric Rate Design (Exhibit D to Settlement Stipulation):
Exhibit No. 535 at 6-11 (Pohndorf); Exhibit No. 553 (Lazar);
_ Exhibit No. 562 {Lot1).
.o Time of Use (TOU) (Exhibit E to Settlement Stipulation):
- Exhibit No. 536 (Pohndorf); Exhibit No. 554 (Lazar); Exhibit
No. 562 at 9-11 (Lott).
o Conservation (Exhibit F to Settlement Stipulation): Exhibit
No. 537 (Pohndorf); Exhibit No. 557 (Klumpp); Exhibit No.
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564 at 1-4 (Steward); Exhibit No. 571 (Dixon); Exhibit No. 572
(Eberdt).

o  Low Income (Exhibit G to Settlement Stipulation): Exhibit No.
538 Pohndorf); Exhibit No. 564 at 5 (Steward); Exhibit No.
571 (Dixon); Exhibit No. 573 (Brannon).

o  Electric Line Extensions (Exhibit H to Settlement Stipulation):
Exhibit No. 539 (Pohndory); Exhibit No. 555 (Lazar); Exhibit
No. 562 at 15 (Lott); Exhibit No. 571 at 8-9 (Dixon).

6 Relocation and Underground Conversion (Cities) (Exhibit 1 to

' Settlement Stipulation): Exhibit No. 531 (Harris); Exhibit No.

565 (Etchart). v

o Service Quality Index (SQI) (Exhibit J to Settlement
Stipulation): Exhibit No. 541 (Pohndoryf); Exhibit No. 558

A (Kimball); Exhibit No. 564 at 6-7 (Steward).

o) Backup Distribution Service (Exhibit K to Settlement
Stipulation): Exhibit No. 542 (Pohndorf); Exhibit No. 562 at

11-12 (Loty).

- We incorporate the Settlement Stipulation by reference, and include it as an Appeadix

to this Order. Except to the extent expressly clarificd or modificd in the body of this
Order, we intend that the Settlement Stipulation should speak for itself.

Exhibit A: Power Cost Adjustment Mechanism. A PCA mechanism should
achieve an appropriate balance between risks to customers and risks to utility
shareholders. The parties propose a mechanism that would result in a sharing of costs
and benefits between PSE and its customers if power costs deviate significantly from
those embedded in PSE’s rates (i.e., the “power cost baseline” established under the
Power Cost Adjustment Issue Agreement).

Under the proposed PCA actual allowed power costs over the preceding year are
compared with base power costs on an annual basis. If the annual difference exceeds
$20 million in either the positive or the negative direction, a posting is made to the
deferral account. As Mr. Lazar explains, if power costs are higher than the PCA
bascline, PSE must absorb the first $20 million of excess costs,” half of the next $20

? No costs are deferred for possible future collection throngh a power cost surcharge until allowable
power costs exceed normalized power costs by at least $20 million. Exhibit No. 551 (Gaines) at 3.
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million, 10 percent of the next $80 million, and 5 percent of any amounts that exceed
$120 million. Id. In like fashion, if’ power costs are lower than the PCA bascline,
PSE retains the first $20 in savings, half of the next $20 million, 10 percent of the
next $80 million, and 5 percent of any amounts that cxceed $120 million. Exhibit No.

331 at 34.

In addition to providing PSE incentives to control power costs, the PCA also is
designed to promote rate stability even in the face of fluctuating power costs. See
Exhibit No. 551 (Lazar) at 2-3; see also Exhibit No. 562 (Lott) at 14. Under the
proposed mechanism, cxcess power costs or savings, beyond the $20 million “dead
band” noted above, are posted to a power cost deferral account. The deferral balance,
however, must reach $30 million, plus or minus, before a surcharge or credit is

~ triggered. Thus, in a given year, “power costs would have to exceed normal levels by

a total of about $62 million before a surcharge would be triggered.” Exhibit No. 55 1
(Lazar} at 3. :

Mr. Lott testified coneerning the Power Cost Only Rate Review provision, stating
that: '

new resources will not be recovered directly through the PCA, but the
Company may periodically update its general rates to reflect increased
power supply costs associated with new resources or increased costs of
existing resources. These Power Cost Only rate procecdings are an
exception to the general rule that a company should not be allowed to
file single issue ratc cascs. For that reason, these single issue rate
cases are limited and under certain events will trigger a general rate
case to true-up all costs. Further, these single issue rate cases will look
at all costs included within the PCA mechanism. And, the Company
will be required to support these rate proposals in the same detail it
must suppon power supply costs in a gencral rate proceeding.

Exhibit No. 562 at 14. We expressly clarify that the Power Cost Only Rate Review
provisions in the PCA settlement allow for single-issue ratc making.

Similarly, no costs are deferred for possible future retumn to ratepayers through a power cost credit
until allowable power costs savings exceed $20 million. This is the so-called “dead band” that is



26

27

o
e
i o,

sl

' DOCKET NOS. UE-011570/UG-011571 PAGE 13

In colloquy with the witnesses and counsel at hearing, we clarified and confinned
additional aspects of the Power Cost Only Rate Review provisions. We expressly
clarify the provisions of this Issuc Agreemcnt in three respects, in addition to our

clarification in the preceding paragraph of our Order. First, paragraph C.8. of the

PCA Issue Agrecment is modified to read as follows:

- Power Cost Only Rate Review: In addition to the yearly adjustment
. for power cost variances, there weuld could be a periodic proceeding
specific to power costs that would true up the Power Cost Rate to all
power costs identified in the Power Cost Rate. The Company can also
initiate a power cost only proceeding to add new resources to the
. Power Cost Rate. In either case, the Company would submit a Power
Cost Only Rate filing proposing such change. This filing shall include
testimony and exhibits that include the following: '

» Current or updated least cost plan
e Description of the need for additional resources (as applicable)

 Evaluation of alternatives under various scenarios

e Adjustments to the Fixed Rate Component

= Adjustments to the Variable Rate Component

e A calculation of pro forma production cost schedules that are
consistent with this docket, including power supply and other
adjustments impacting then current production costs.

This change captures the point that filings under this provision are discreﬁonary, not
requircd. .

Second, with specific reference to paragraph C.9. of the PCA Issue Agreement, we
discussed with the witnesses and with counsel whether the parties” intent with respect
to the Power Cost Only Rate Review provisions, and the legal effect of this provision
in particular, was to bring the Power Cost Only Rate Review process within the
exceptions to WAC 480-09-310, which provides in relevant part as follows:

“designed to cover approximately onc standard deviation ef the cost variability associated with stream
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1) For 1be purposes of WAC 480-09-300 through 480-09-335 only, a
general rate increase filing is the request by any company regulated by
the commission under Title 80 and chapters 81.77 and 81.108 RCW

" for an increase in rates which meets onc or more of the following
criteria:

(a) The amount requested would increase gross annual revenue
of the company from activities regulated by the commission by three
percent or more. . :

() Tariffs arc restructured such that the gross revenuc
provided by any customer class would increase by three percent of

" more. o 4
(c) The company requests a change in its authorized rate of
. retum on common equity or capital structure.

x ¥ ¥

(2) The following proceedings shall not be considered general rate
increases for companies regulated under Title 80 RCW even though
the revenue requested may exceed three percent of the company’s
gross annual revenue from Washington regulated operations: Periodic
rate_adjustments for electric utilities as may be authorized by the

commission; . . .

We established on the record, and conclude, that the Power Cost Only Ratc Review

- provisions do fall within the exception to this rule goveming general rate increase

filings, which we highlight by underlining in our partial quote of the rule above.

Third, we clarify that to the extent the provisions in paragraph C.11. of the PCA Issue
Agreement describe processes before the Commission, they express only the parties’
intentions to seek expeditéd treatment in the fashion described and are not intended to
bind the Commission to a particular process or schedule. V

The parties have requested appfoval of the PCA mechanics and accounting. The
Settlement Terms for Power Cost Adjustment, however, states that the precise costs
1o be included in the calculation of base power costs have yet to be verified by the

flow.” Exhibit No. 562 (Lott) at 14.
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parties. Settlement Stipulation, Exhibit A—PCA Issue Agreement, %Y 12 and 13. This
was confirmed by the partics during our hearing. TR. 2147-54. Mr. Lott suggested
that verification of the necessary power cost figurcs could be accomplished through a
staffinvestigation. TR. 2154-55. We agree. This is an important and essential step
for implementation of the power cost adjustment. Accordingly, we direct the
Commission Staff to 'openlan investigation for this purpose and expect that
confirmation of the base power cost levels will be resolved qni:ckly, and no later than
August 30, 2002.

Paragraph 7 of Exhibit B to the Settlement Stipulation refers “to the Company's filed
depreciation study incorporated in the adjusted test year.” We made the depreciation
study referenced in paragraphs 6 and 7 of the Issue Agreement a part of our record as
Exhibit No. 527. TR. 1775-76. We find the study adequately supports the
amortization rates that are not otherwise expressly addressed in paragraph 7 of the
Issuc Agrcement. ‘

Exhibit D: Electric Rate Design. The Settlement Stipulation provides that the three
Intemnet Service Provider (ISP) customers that have been served under special
contracts approved in connection with the termination of Schedule 48 following the
Air Liquide litigation will be served prospectively under Schedule 31. In one respect,
however, Exhibit D is inartfully worded in establishing the settlement terms for
electric rate design. TR. 1885-93 (colloguy with counsel). Accordingly, we modify
the fourth bullet-point under paragraph 7 of the Issue Agreement to read as follows:

Internet Service Providers (“ISP”) (Special Contract Customers):
The three ISP customers cumently served under special contract will
~ be served under Schedule 31 Primary Voltage Service. Based upon
the line extension poliéy in effect as of the date below (ie.,
June 5. 2002), the customers will receive a full-refund-of credit undery
Schedule 85 with respect to_payments made to the Company in
association with constructing Company-owned facilities to establish
service for those customers. The refimds credits will be made with
interest at-the—same-rate—applied—to-custemer—depesits—as_provided
under Schedule 85. Future incremental load and facilities
requirements for these customers will be subject to the then effective
line extension policies and provisions and /or other tarifls. Any of
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these three customers may, at any time, take service under any other
PSE tariff for which it qualifies.

We confirmed that the revenue credit now described in this scction of the Settlement
Agreement is available to all Schedule 31 customers in accordance with the terms of
Schedule 85. TR. 1889, 1892-93 (colloquy with counsel). Given this, we find the
proposed revenue credit is not proposed as a preferential treatment for the ISP

_ customers and is not discriminatory.

Exhibit E: Time-of-Use (TOU) Rates. We expressed at hearing our dismay that

despite the Commission’s repeated requests for information that would aliow us to
evaluate the potential benefits asserted in support of our initial approval of TOU rates,
and our prior extensions and modifications of the pilot, no such information has been-
furnished to the Commission.

The Settlement Snpulanon at Exhibit E, establishes a collaboratlve to evaluate the

~ TOU pilot program during calendar year 2003. Because we want to ensure that the

collaborative will timely produce the information we need to evaluate the TOU
program, we require that the collaborative will, ata minimum, present the
Commission with four progress reports as follows: -

1. Study Design by November 1, 2002: The research dwig_n,
including a description of the statistical, econometric and other
analysis techniques, which will allow a determination of program
costs, TOU’s effect on peak and overall energy consumption, and the
costs and benefits of changes in consumption on PSE and the region;
the research design to determine consumer acceptance of the program;
the schedule of activities leading to a final report; and data nceds and
collection methods.

2. Data Collection by February 3, 2003: Progress of data collection
efforts; an interim assessment of the capability of the method(s)
identified in the November 1, 2002 report to achieve the specificd
objectives; identified adjustments to the research design; and up-to-
date observations regarding changes in consumption patterns and
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consumer acceptance resulting from the negotiated modifications to
the program. ' -

3. Preliminary Findings by May 1, 2003: Initial findings rcgarding
the effects of TOU pricing.

4. Final Report and Recommendations by July 1 2003:
Conclusions regarding the observed effects of TOU pricing; the
implications of those conclusions for the cxpected effects of TOU
pricing during periods of wholesale price Stability and wholesale price
instability; and recommendations regarding whether or not the
program should continue in its current form, in an amended form, or
be discontinued.®

Finally, we turn to paragraph 6 of the TOU Issue Agreement. Specifically, the final
sentence of this paragraph states: :

Additionally, in any public statements PSE makes regarding its pilot
program, PSE will acknowledge that.the scope and extent of
environmental or conservation benefits (if any) resulting from its pilot
program have yet to be determined and are still being evaluated.

The parties did not intend the prohibition on public statements conccming the pilot
time-of-use program to be this restrictive, and we find the sentence to be
unnecessarily over-reaching. TR. 2088-96 (colloguy with counsel). Accordingly, we
strike this sentence from the Settlement Stipulation. :

Exhibit F: Conservation. The SeMMt Stipulation does not specify what

_particular conservation programs will be implemented, or the cost of those programs.

It does establish a commitment by the parties to establish a formal Advisory
Comnmittee and for PSE to develop a conservation plan and file with us the full details
of that plan and related budgets by August 1, 2002. The response to Bench Request
No. B.7. states:

S Should the colfaborative be unable (o reach conscnsws on cither the program’s effect or
recommendations for the program’s fature, the commission would accept majority/minority reports.
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The August 1, 2002 filing will include program descriptions, projected
budgets, estimated savings and revised tariffs. Detailed evaluation

" plans are not expected to be included in the August I, 2002 filing.
However, such plans will be devcloped in conjunction with the
Conscrvation Advisory Committee and are expected to be finalized by
October 31, 2002.  The schedule for filing evaluation results will be
included in those evaluation plans. )

Conservation is an important resonrce 3vailable to the Company for meeting its load-
service obligations efficiently and at lowest cost. However, the evaluation of the
Company’s conservation programs for actual performance (e.g., measured or

_reasonably estimated savings, the associated costs, and the calculation of cost-

effectiveness relative to the agreed-upon avoided costs) is a very important measure
of the Company’s conservation efforts. We will require that the conservation
program evaluation plans be filed for Commission Staff review no later than

" November 29, 2002. The program evaluation plans should include, at a minimum,

the research design for establishing program savings and costs, and the method for
calculating cost-effectiveness. '

Exhibit I: Relocation and Underground Conversions. The Settlement Stipulation
would completely replace existing Tariff Schedules 70 and 71 with new Tariff
Schedules that are fundamentalty different both conceptually and substantively.
Current Schedule 70 provides terms and conditions for conversion of overhead
distribution systems serving residential single phase loads. Current Schedule 71
piovides tcrms and conditions for commcrcial and three phasc loads. Exhibit No. 530

" at 1-2. While those descriptions are, in part, the subject of ongoing ]itigation,’ the

important point here is that the new Schedules proposed via the Settlement

® In City of Kent v. WUTC (Thuarston County No. 02-2-00774-8) and Cities of Auburn, et al.v. WUTC
(Thurston County No. 02-2-00341-6), the respective cities have appealed the Commissions Third
Supplemental Ordér (January 28, 2002) in the consolidated matters styled City of Kent v. PSE, Docket
No. UE-010778, and Cities of Auburn, Bremerton, Des Moines, Federal Way, Lakewood, Renton,
SeaTac, and Tukwila v. PSE, Docket No. UE-01091 |. These two appeals would be dismissed with
prejudice following 2 Commission order approving the Settlement Stipulation and the expiration of the
statutery appeals period-applicable to that ordes. In City of SeaTac v. WUTC (King County No. 02-2-
03746-1 KNT) and City of Clyde Hill v. WUTC (King County No. 02-2-07014-1 SEA), the respective
cities have appealed the Commissions Third Supplemental Order (January 28, 2002) in the
consolidated matters styled City of SeaTac v. PSE, Docket No. UE-010778, and City of Clyde Hill v.
PSE, Docket No. UE-010911. The Settlement Stipulation makes no provision for the dispgsition of
these appeals.
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Stipulatien abandon the operative distinctions based on the type of facilities covered
in favor of distinctions based on the nature of the entity that requests underground .
conversion. As Ms. Harris testified:

The proposed new Schedule 71 will provide terms and conditions for
underground conversions when the conversion customer is a
government entity (i.e., municipalities or counties), whether or not the
conversion is commercial, residential, thiee-phase or single-phase.
The proposed new Schedule 70 will provide terms and conditions for
all such underground conversions of overhead distribution when the
conversion customer is nof a govermment entity.

Exhibit No. 531 at 2.

In light of the conceptually differcnt bascs for the old and new Schedules, we think it
advisable, in order to avoid confusion, to provide the ncw Taniff schedules with new
numbers.

Commission Decision: We find that the Settlement Stipulation, takcn as a whole,
and modified, clarified, and conditioned as we have directed, strikes an appropriatc
balance among the broad range of interests and issues represented in this proceeding.
The parties provided extensive testimony concemning the details of the proposed
settlement and expressed their collective view that the proposed resolutions of the
issues addressed by the Settlement Stipulation are in the public interest. This
testimony provides a solid record on the basis of which we find that the Seitlement
Stipulation results in rates that are fair, just and reasonable, and is, in all other
respects, in the public interest. Accordingly, we approve the Settlement Stipulation
and adopt it with the modifications, clarifications, and conditions we have stated, as
the full and final resolution of the issues pending in Docket No. UE-011570 and for
those issucs resolved by the Settlement Stipulation that arc pending in Docket No.
UG-011571.

FINDINGS OF FACT

Having discussed above all matiers material to our decision, and having stated
general findings, the Commission now makes the following summary findings of fact.
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Those portions of the preceding discussion that include findings pertaining to the
Commission’s ultimate decisions are incorporated by this reference.

(D)

@

&)

@

)

©

The Washington Utilities and Transportation Commission is an agency of the
State of Washington, vested by statute with authority to regulate rates, rules,
regulations, practices, and accounts of public service companies, including
electric companies.

Puget Sound Energy, Inc., is a “public service company” and an “electrical
company” as those terms are defined in RCW 80.04.010, and as those terms
othcrwise may be used in Title 80 RCW. Puget Sound Energy, Inc., is
engaged in Washington State in the business of supplying utility services and
commeoditics to the public for compensation.

Pugct Sound Energy, Inc., filed on November 26, 2001, certain tanff
revisions that were suspended by Commission Orders entered in Docket Nos.
UE-011570 and UG-011571 on December 12, 2001. The general rates
proposcd by Puget Sound Energy, Inc.’s, as-filed tariff revisions are the

- principal subject mattcr of the Commission’s inquiry in these proceedings.

We find that the rates proposed by tariff revisions filed by Puget Sound
Energy, Inc., on November 26, 2001, and suspended by prior Commission
order, are not just, fair, or reasonable

Puget Sound Energy, Inc., on behalf of itself and other parties to this
proceeding, filed a proposed Settlement Stipulation on June 6, 2002.

The existing rates for electric service provided in Washington State by Puget -
Sound Energy, Inc., arc insufficient to yicld reasonable compensation for the
service rendered. Puget Sound Encrgy, Inc., requires prospective relief with

‘respect to the rates it charges for electric scrvice provided in Washington

State.

The rates, terms, and conditions of service that result from adoption of the

Settlement Stipulation that is attached to this Order as Appendix A and
incorporated into the body of this Order as if set forth in full, subject to the
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™

®

modifications, clarifications, and conditions stated in the body of this Order,

are fair, just, reasonable, and sufficient.

The rates, terms, and conditions of service that result from adoption of the
Settlement Stipulation, modified, clarified, and conditioned as stated in the
body of this Order, are neither unduly preferential nor discriminatory.

' The Settlement Stipulation, considered as a whole, and as modified, clarified,

and conditioned in its individual parts as discussed in the body of this Order,
isin the public interest.

CONCLUSIONS OF LAW

Having discusscd above in detail all matters material to our decision, and having
stated general findings and conclusions, the Commission now makes the following
summary conclusions of law. Those portions of the preceding detailed discussion
that state conclusions pertaining to the Commission’s ultimate decisions are
incorporated by this reference.

n

2

G)

-4

)

The Washington Utilities and Transportation Commission has jurisdiction
over the subject matter of, and parties to, this proceedings. Title 30 RCW.

The rates proposed by tariff revisions filed by Puget Sound Energy, Inc_, on
November 26, 2001, and suspended by prior Commission order, are not just,
fair, or reasonable and should be rcjected: " RCW 80.28.010.

The existing rates for electric service provided in Washington State by Puget
Sound Energy, Inc., are insufficient to yield reasonable compensation for the
service rendered. RCW 80.28.010; RCW 80.28.020.

. Puget Sound Energy, Inc., requires relief with respect to the rates it

charges for electric service provided in Washington State. RCW 80.01.040;
RCW 80.28.060.

The Commission must determine the fair, just, reasonable, and sufficient rates
to be observed and in force under Puget Sound Energy, Inc.’s, tariffs that
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(6)

NG

®

)

(10)

(1)

)

govem its rates, terms, and conditions of service for providing electricity and
natural gas to customers in Washington State. RCW 80.28.020.

The Settlement Stipulation filed by the parties on June 6, 2002, which is
attached to this Order as Appendix A and incorporated by reference as fset .
forth in full in the body of this Order, considered as a whole, and as modified,
clarified, and conditioned in the body of this Order, is in the public interest.
The Settlement Stipulation should be approved and adopted by the
Commission as a reasonable resolution of the issues presented by its terms.
WAC 480-09-465; WAC 480-090-466. '

The rates, terms, and conditions of service that result from this Order are fair,
just, reasonable, and sufficient. RCW 80.28.010; RCW 80.28.020.

The rates, terms, and conditions of service that result from this Order are
neither unduly preferential nor discriminatory. RCW 80.28.020.

The Commission’s prior orders in this proceeding, and in any related
proceedings discussed in the body of this Order, should bé amended to the
cxtent nccessary, or rescinded to the extent requircd, to cffectqatc the
provisions of this Order. RCW 80.04.210; WAC 480-09-815.

The Commission Secretary should be authorized to accept by letter, with
copies to all parties to this proceeding, a filing that complies with the
requirements of this Order. WAC 480-09-340.

The Commission should retain jurisdiction over the subject matters and the
partics to this proceeding to effectuate the terms of this Order. Title 80
RCW.

ORDER
THE COMMISSION ORDERS That the proposed tariff revisions filed by

Puget Sound Energy, Inc., on November 26, 2001, and suspended by prior
Commission order, are rejected. : ’
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(2) THE COMMMISSION ORDERS FURTHER That the Settlement Stipulation

&)

Q)

&)

filed by the parties on June 6, 2002, which is attached to this Order as
Appendix A and incorporated by reference as if set forth in full in the body of

| _ this Order, is approved and adopted as a full and final resolution of this

general rate proceeding, subject to the clarifications, modifications, and

~ conditions stated in the body of this Order.

THE COMMISSION ORDERS FURTHER That Puget Sound Energy, Inc., is

authorized and required to file tariff sheets following the effective date of this
Order that are nccessary and sufficient to effectuate its terms. The required
taniff shects shall bear an effective date of July i, 2002.

‘THE COMMISSION ORDERS FURTHER That the Commission Secretary is
authorized to accept by letter, with copies to all parties to this proceeding,a
filing that complies with the requirements of this Ordcr.

THE COMMISSION ORDERS FURTHER That it retains jurisdiction over
the subject matter and the parties to effectuate the provisions of this Order.

DATED at Olympia, Washington, and effective this 20th day of June 2002.

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

MARILYN SHOWALTER, Chairwoman

RICHARD HEMSTAD, Commissioner

PATRICK J. OSHIE, Commassioner
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NOTICE TO PARTIES: This is a final order of the Commission with respect to
certain issues resolved. In addition to judicial review, administrative relief may
be available throagh a petition for reconsideration, filed within 10 days of the
service of this erder pursuant to RCW 34.05.470 and WAC 480-09-810, or a
petition for rehearing pursuant to RCW 80.04.200 or RCW 81.04.200 and WAC
430-09-820(1). :
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Exhibit I to
Settlement Stipulation

PSE GENERAL RATE CASE
DOCKET NOS. UE-011570 and UG-011571

, SETTLEMENT TERMS FOR |
RELOCATION AND UNDERGROUND CONVERSIONS (CITIES)

A, Executing Parties

1. The following parties have participated in the Relocation and Underground
Conversion (Cities) collaborative in Docket Nos. UE-011570 and UG-011571, and have
Teached consensus on the terins of settlement with respect to issues in dispute in this
proceeding regarding electric Schedules 70, 71 and 72 and gas Rule 28, as set forth in this
Agreement: Puget Sound Energy, Inc. ("PSE"” or the "Company”); the Staff of the
Washington Utilities and Transportation Commission (“WUTC Staff”), Intervenor King
County ("King County"); Intervenor the Central Puget Sound Regional Transit Authority
("Sound Transit"); and Intervenors the Cities of Auburn, Bellevue, Bremerton, Burien, Maple
Valley, Kent, Des Moines, Federal Way, Redmond, Renton, SeaTac and Tukwila (the
"Cities") (hereinafter referred to collectively as "Executing Parties").

B.  Withdrawal of Electric Schedule 72 and Gas Rule 28

2. Electric Schedule 72 and gas Rule 28 shall be withdrawn from PSE's general
rate case filing in Docket Nos. UE-011570 and UG-011571, and shall have no force or effect.

3. In addition to complying with applicable statutory and regulatory notice
requirements, PSE further agrees to notify the Cities, Sound Transit and King County through
their chief executive officers in writing thirty (30) days prior to making any filing at the
‘Commission that would have substantially the same effect as Electric Schedule 72 or gas Rule
28, for a period of five (5) years from the date of execution of this Agreement.

C. . Substitution of Agreed Electric Schedules 70 and 71

4. The versions of Electric Schedules 70 and 71 that were filed by PSE in its
general rate case filing in Docket Nos. UE-011570 and UG-011571 shall be withdrawn and
replaced by the versions of Electric Schedules 70 and 71 that are attached hereto as

Appendix 1 and Appendix 2, respectively.

SETTLEMENT TERMS FOR RELOCATION
AND UNDERGROUND CONVERSIONS 1
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D. Future Changes or Challenges to New Schedule 71

.S, PSE agrees that it will not seek to revise, change or amend Sections 1, 2.a. or -
3 or the definition of any terms contained therein, of the Schedule 71 that is attached hereto as
Appendix 2 by filing any proposed revisions to such schedule or by making any other filing:
that would have the effect of revising, changing or amending such sections of the schedule,
unless PSE has obtained the express, written approval of the Cities for such a ﬁlmg, fora
period of five (5) years from the date of execution of this Agreement.

6. In addition to complying with applicable statutory and regulatory notice )
requirements, PSE further agrees to notify the Cities, Sound Transit and King County through
their chief executive officers in writing thirty (30) days prior to any filing at the Commission
that would revise, change or amend the provisions of the Schedule 71 that is attached hereto
as Appendix 2 or have the effect of revising, changing or amending such schedule, for a period
of five (5) years from the date of execution of this Agreement.

7. The Cities agree that they will not file or join in any complaint claiming that the
provisions of the Schedule 71 that is attached hereto as Appendix 2 are not fair, just, or
reasonable, or that otherwise challenges or seeks to revise, change or amend the provisions of

the Schedule 71 that is attached hereto as Appendix 2 for a period of five (5) years from the
date of execution of this Agreement; provided that nothing in this Agreement shall preclude
the Cities from filing a complaint claiming that any other Executing Party has or is failing to .
comply with the provisions of the Schedule 71 that is attached hereto as Appendix 2.

E.  Resolution of Pending Appeal of Commission’s Third Supplemental -
Ordcr Regarding Schedule 71

8. The Executing Parties agree and stnpulate that the Commission’s Third
Supplemental Order: Declaratory Order on Motions for Summary Determination, City of Kent
v. Puget Sound Energy, Inc.; City of Auburn et al. v. Puget Sound Energy, Inc., Dockets
Nos. UE-010778 and UE-010911 (“Schedule 71 Third Supplemental Order”) was based on
stipulated facts and interpreted and applied PSE’s tariff Schedule 71 — Conversion to
Underground Service in Commercial Areas (Effective Date April 11, 1997).

9. The Cities of Auburn, Bremerton, Des Moines, Federal Way, Kent, Lakewood,
Redmond, Renton, SeaTac, and Tukwila (“Appeal Cities”) have petitioned for judicial review
of the Schedule 71 Third Supplemental Order in Cities of Auburn et al. v. Washington
Utilities and Transportation Commission (Thurston Co. No. 02-2-00341-6) and City of Kent
v. Washington Utilities and Transportation Commission (Thurston Co. No. 02-2-00774-8)
(“Appeal”). Following Commission approval and acceptance of the Schedule 71 that is
attached hereto as Appendix 2 in its entirety, without material alteration, and following
expiration of all reconsideration and appeal time periods of the Commission order granting
such approval, the Appeal Cities agree to dismiss the Appeal with prejudice. The Appeal
Cities shall determine materiality and shall do so in good faith. Such dismissal shall be without
_ waiver of or prejudice to the Appeal Cities' rights with respect to any future proceedings.

- SETTLEMENT TERMS FOR RELOCATION
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F.  Settlement of Disputes Regarding Pending City Of SeaTac (“SeaTac”)
Conversion and Related Interim Agreement

10. . The Company and ScaTac entered into an Interim Undergrounding Agreement
dated February 25, 2002 (*SeaTac Agreement”), for the underground conversion of certain
overhead PSE facilities on International Boulevard from South 160th Street to South 170th
Street specifically identified on PSE work order No. 101009635 (the *SeaTac Project*). The
 SeaTac Agreement reserved the parties' rights with respect to numerous issues pending the
final outcome of the Appeal, and construction on the SeaTac Project is cumrently underway. -
As part of the dismissal of the Appeal described above and settlement of disputes related to

- application of the former Schedule 71 or the new, agreed Schedule 71 to this pending project,
the SeaTac Agrecment will be amended to reflect the following:

a PSE shall pay 60% and SeaTac shall pay 40% of the actual conversion costs.

b. PSE shall notify SeaTac if the actual conversion costs begin to track higher
than the $552,678.62 estimate of actual conversion costs that was provided in -
the SeaTac Agreement. '

c. No transfer of operating rights for the SeaTac Project shall occur, so that
- SeaTac will continue to hold any utility easements that are in SeaTac’s name in
SeaTac's name, and PSE shall continue to hold any easements that are in PSE's
name. No reimbursement for such operating rights shall occur, except that
PSE shall pay SeaTac for SeaTac's costs for the agent SeaTac hired to
negotiate PSE's easements, up to a maximum payment amount of $15,000.

d. The provisions of Sections 3.c and 3.d of Appendix 2 shall govem the
relocation of the Company’s facilitics installed pursuant to the SeaTac
Agreement.

€. The schedule for exchange of itemization of costs and payment deadlines for
: the SeaTac Project shall be consistent with Section 7 of the Project 9
Construction Agreement attached to Appendix 2. Nothing in this Section 4 e.
or application of Section 7 of the Project Construction Agreement attached to
Appendix 2 shall modify Sections 10.a - 10.d, above.

G.  Miscellaneous Provisions

11.  Binding on Parties; The Executing Partics understand that this Agreement,
including Appendix 1 and 2, is subject to Commission approval. The Executing Parties agree
to support the terms and conditions of this Agreement; including Appendix 1 and 2, as
described above. The Agreement, including Appendix 1.and 2, and all of the terms and
provisions hereof shall be binding upon and inure to the benefit of ihe respective successors,
assigns, purchasers, and transferees of the Executing Parties, including but not limited to, any
entity to which the rights or obligations of an Executing Party are assigned, delegated, or
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transferred in any corporate reorganization, change of organization, or purchase or transfer of
assets by or to another corporation, partnership, association, or other business organization or
division thereof. .

12.  Inteprated Terms of Settlement: The Executing Parties have negotiated this
Agreement, including Appendix 1 and 2, as an integrated document. Accordingly, the
Executing Parties agree to recommend that the Commission adopt this Agreement, including
Appendix 1 and 2, in its entirety.

13. " Nepotiated Agreement: This Agreement, including Appendix 1 and 2,
represents a fully negotiated agreement. Each Executing Party has been afforded the
opportumty, which it has exercised, to review the terms of the Agreement, including Appendix
1 and 2. Each Party has been afforded the opportunity, which it has exercised, to consult with
legal counsel of its choice concerning such terms and their implications.” The Agreement,
mch:dmgAppendnx 1 and 2, shall not be construed for or agmnstanyExewtmgPattybased
on the principle that ambiguities are construed against the drafter.

14.  Execution: This Agreement may be executed by the Executing Parties in
several counterparts, through original and/or facsimile sxgnatnre, and as executed shall
constitute one agreement. '

DATED this 3rd day of June, 2002.
WASHINGTON UTILITIES AND
PUGET SOUND ENERGY, INC. TRANSPORTATION COMMISSION
STAFF
By W By |
mberty Harris” Robert Cedarbaum
Vice President of Regulatory Affairs Shannon Smith
Assistant Attorneys General
SOUND TRANSIT KING COUNTY
By ‘ By
"Elizabeth Thomas Its
Claire Jackson v
Preston Gates Ellis LLP
Counsel for Sound Transit
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provisions hereof shall be binding upop and inure 1o the bencfit of the yespective SUCCessors,
assigns, purchasers, mdmsfﬂeesoftheﬂxecuﬁngPatﬁw,includingbmmtlimiwdto, any
entity 1o which the rights or obligations of an Executing Party are assigned, delegated, or

 transferred in any corporate reorganization, change of organization, or parchase or transfer of
assets by or to another corporation, partnership, association, or other busincss organization or
division thercof.

12.  lntegrated Termps of Settlement: The Exccuting Partics have negotiatcd this
Agreement, including Appendix 1 and 2, as an integrated document. Accordingly, the
Exccuting Parties agree to reenmmend that the Commisﬁm adopt this Agreement, including

L . Appendix 1 and 2, in jts entirety.
13. Negotiated Agreement: This Agreement, including Appendix 1 and 2,

represents a fully negotiated agreement. Each Executing Party has been afforded the
oppmnmity.whidiithasumisedwnﬁcwﬂwmofﬂlewuinchding
Appendix 1 and 2. EachPi:tyhasbccnaﬁmﬂedtheoppmﬂty,w}ﬁchithascxmcised,to
: consﬁhwiﬁxlegalwmsdotmchoiccconoaningmchtcnnsmdtheirimpﬁcaﬁm The
] Agrecmengb;audingAppmdixldeshannubcwnmwdfororagﬁnstmyExemﬁng
: ‘Pmybasedondmpﬁnciplcmatmbiguiﬁcsmconmuedagﬁnstthcdmﬁcr.

14.  Execution: This Agreement may be cxccuted by the Executing Parties in
several countesparts, through original and/or facsimile signaturc, and as executed shall

constitute one agreement.
DATED this 3rd day of Jupe, 2002.
WASHINGTON UTILITIES AND
PUGET SOUND ENERGY, INC. TRANSPORTATION COMMISSION
| - M_
By _ By -
Kimberly Barris ~ —~Kobert Cedarbaum _ :
Vice President of Regulatory Affairs - Shannon Smith
Assistant Attorneys General
SOUND TRANSIT KING COUNTY
By | | By
Elizabeth Thomas Its
Claire Jacksop
Preston Gates Ellis LLP
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Project Design Agreement

Project Name: Tumwaler

Projoct Number: 10475804
mlémmm,dabd of this_{{tndayof . 2004, is made by and between
. lwcw/dTumm(mg‘Gove:nmEnMawPUGEf ENERGY, Inc., 3 Washinglon
Corporation {the “Company”). :

RECITALS

: A mmbammmwmmmmmam
ww.mwmmoammmmsmmm.mmymu
electric distribution facilities within the jurisdictional boundaries of the Government Entity.

; B. mmmm&mmmmammwmmmmm
distribution system to a comparable electric distribution, as more specifically described In the
Scope-of Work (as defined in paragraph 2, mmwmwwmmm
{the "Conversion Project’). )

C. mmmmmmmmmmmmwmm«@mmm
mmmmmmmwmmmammm
Prﬁodﬂan(asdeﬂmdhmuaph&behn)brﬂw@mmmmmmmm
10 the terms and conditions of this Agreement (the "Design Work”).

' D. mmmmmmmmmwmmm-mmm
with Schedule 74 of the Company's EIec&icTadﬁG(‘Seheds!en‘)bgovemﬂnDeslgnVVorkform

AGREEMENT
The Government Enlily and the Company therefore agree as follows:

1. Unless specifically defined otherwise hereln, all terms defined in Schedule 74 shall have the same
meanings when used In this Agreemont. ~

2. TNGWMBWMMM(w)deaMNMMWWM
the Company with a writlen scope of work for the Conversion Project which includes, among other
ﬂn@.(a)amablydehﬂaddesabﬁmd&wsmpodmmwwﬁrmm
Project, (b) a st of the key milestone dates for the Conversion Project, 'c) reasonably detalled
mmemmwmmmmmWM(d)a
statement as o whether the Govemnment Entity desires lo install the ducts a@nd vaulls for the
Conversion Project (the “Scope of Work*). The Govermineat Entty shall provide the Company two (2)
mmammaw«xaﬂamammmm@)haww

- 3. Within en {10) business days of its receipt of the Scope of Work, the Company shall prepare and
mnbmwmmm(a)a'mmmmmmmummmm'
mo«mwm(mwcw&mmmmmammdmmmmmmam
-pmmwmmﬁd»wmmmmmwm.mmunapmwmmmm

Design Agreement, Attachment "A” to Schedule 74, Page 1
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A wmmnommmmmmmmwammedww

aﬁmaummmwomvswmmmmmmemmﬂmwm
~mmmmmmmw(a)mmmwmm&mmmwu )
stm:_wmnsmawmw(ammwmmp
Mamwawmmmcwem.mmmsmnem?a :
reasonably accepiable to both parties. wmmmmmmmaﬁumo&m
smdwmwcmmmwam»sm.mmmm,ym
mmmmm.mmmmmmmwmmmmmm
in paragraph 16, below. The final Scope of Work, Design Cost Estimate and Design Schedule, once
ddwnhedhamdmwmwspaagaplu.naymbodwmedummh
accosdance with the change procedures set forth in paragraph 13, bolow. ‘

§. m&vmmaﬁwmlmm(to)mmdmaﬂademmdﬂwﬁmldm
SwpodWmKDesanoles&mb.awDedednm,m(a)ammbmmed
which shall definsale the final Scope of Work, Design Cost Estimate, and Design Schedule, or (b) a
written notice to terminale this Agreement withoul cost to the Government Enlity. lmeGovet!mem
Enfily terminates this Agreement, the costs incurred by the Company in preparing and submilting the
Design Cost Estimate and the Design Schedule shall not ba reimbursable to the Company, and the
rights and cbligations of the parties under this Agreement shall be terminated in thelr entirely and
without iabBity o either party.

6. Following the Company’s receipt of the nofice io proceed, and within the applicable Sime period -
specified in the Design Schedule, the Company shall, with the cooperation and assistance of the
Government Enlity as oullined in this Agreement, prepare a project pian for the Conversion Project
(the “Project Plan™) which shall include, among other things, the following: {a) a detailed description of
the work that Is required to be performed by each party and any third parly in connection with the
Conversion Project (the "Consiruction Work®), (b) the applicable requirements, drawings, and
specifications for the Construction Work, {¢) a descriplion of any operating and other property rights
that are required to be obtained by each party for the Conversion Project {and the requirements and

. specifications with respect thereto), (d) a detaled estimata of the costs to be incurred by each party in
its performance of the Construction Work, and (e) a detaled schedule for completing the Construction
Work {including, without limitation, the dates for defivery of the ducts and vaulls and ofher materials
for use at the site of the Construction Work). . ’

7. The Govemment Entily shall be responsible for coordinaling the Deslgn Work with all other design
work to be pesformed in connection with the Conversion Project and any associaled planned.
improvements to the Public Thoroughfare. The parties shall work-together in an effort to mitigale the
oosts of the Conversion Project to each party, induding, without limRation, identifying ways to
accommodate the facilities of the Company o be instalied as part of the Conversion Project within the
Public Thoroughfare. : . o

8. WMM’WMOMWMM%S@M&QWMWW'
submit to the Govemment Enlily a proposed initial draft of the Project Plan: The parties undersiand
_ and acknowledge that the proposed Project Plan submitted by the Company shall be prelminary in
nature and shall not include, without imitation, information required to be supplied by the Government
Enlity (e.g.. scope and estimate of the cost of the Construction Work to.be perfformed by

Design Agreament, Attachment "A” to Schodule 74, Page 2
Tumwater Boulevard Widsning Project




ety
e b
et
i

9. Wiihin the applicable time period specified in the Desigi Schedule, the Govemment Entity shail
(a).mmu;hmwnz:ammwwgmm.mmmww“
requived supplied Government Entity, (c) make any changes required conform |
wmmmrmsmawmmmwammmmmwpw
Plan to the Company.

10. Within the applicable time period specified in the Design Schedule, the Company shall review the
amended Project Plan submitted by the Govemment Entify and notify tho Government Entity In writing
of either the Company's acceptance of, or the Company’s specific objections fo, the amended Project
Plan. If the Company makes any objection io the amended Project Plan, and the parties are unable to
resoive the objections and mutually agree upon the Project Plan prior 10 the final design date specified -
In the Design Schedule, then either parly may, by wrilten notice (o the other party, submit the matter
for resolution pursuant o the dispute resolution procedures in.paragraph 16, below. The Project Plan,
as multually agreed upon by the pasties or establishéd through the dispute resolution process, shall be
attached to and incorporated in a Project Construction Agreement substantially in the form attached
hereto as Exhibit A (the "Construction Agreement”} which is 1o be signed by the parties prior t0.
commencement of the Construction Work. -

11. The parties intend and agres that the Design Work and the Project Plan in its final form shall conform
to the following requirements:

(a) The Project Plan shall, if requested by the Government Entity in its Inftial Scope of Work, specify
that the Govertument Enility shall Install the ducts and vaulls for the Conversion Project; provided
that {J) the parties mutually agree upon and sel forth In the Project Plan (A) the costs of such
installation work to be included in the Cost of Conversion, and (B).the specifications and
‘standards appiicable to such instafiation work, and (i) such instaltation work is accomplished by
the Government Entity In accordance with the applicable design and consbuction specifications
ptov!dedbytheCanpanyandseﬂthﬂ:ePw)delan. -

(b) Each estimats of e costs 10 be incurred by a party shal, at a minimum, be broken down by
(7) the design and engineesing costs, () property and related costs, including any costs of
obtaining operating rights, and (ilf) construction costs, including and Esting separately inspection,
labor.matetlalsandeqdmm .

(c} Al fachities of the Company installed as part of the Conversion Project shall be located, and all
related property and operating rights shall be oblained, in the manner set forth in the applicable

" provisions of Schedule 74. The Project Plan shall describe in detal the localion of such facilties,
any related property and operating rights required 1o be obtalned, and the refative responsibliities
of the parties with respect thereto. -

(d) The schedule set forth in the Project Ptan for complsting the Construction Work shall include, at a
minimusm, miestone ime peiiods for completion of the Trenching, instaltation of ducts and vauts,
uumwdbnandmnpvaldanynmmys“vbe.wmmmvddwheadfam.

(e)mmmmmmmspeam&mmwmmwww-
Requested Upgrades and Company-titiated Upgrades; provided, however, that the costs _
incurred by the Company with respect 1o the design and engineering of Company-initiated
Upgrades shall notbe included In the costs reimbursabile to the Company under this Agreement
or the Construction Agreement. For purposes of the foregoing, (1) the term "Government-
Requested Upgrade™ shall mean any feature of the Underground Distribution System which is
:qqueslod the Government Enlity and Is not reasonably required to make the Underground
Distribution comparable to the overhead diskribution system being replaced, and {ii) the
m!srmed the andl e i make thdergromd
- by the Company and Is not reasonably required to the
Distribution System comparable to the overhead distribution system being replaced. For

Design Agreement, Attachment A" to Schedule 74, Page 3
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p!tposesofsuhparagraph' | above, a "comparable” syslem shall include, unless the parties
ommwnbmmg)'dmwmmmemmmwmmamwd
G'a!éss)ofwchdbmehrandmmbuasmaybospmdMaweodwmhmMSmpe
o mmmWWF wpom.dma:am(mammu:sas
overhead > of

ﬁsuedammmaugcmmmmwaewmmmum&

1] mmwmwmwawmmmmmmmwm
mumwmmmmmmmmmmm».mm .
(1) applicable federal and state safety and eleciric codes and standards, () applicable construction
and other standards of the Company, and (i) applicable streot design and other standards of the
Government Entity which are in effect as of the commencement of the Conversion Project.

1zmmdwswmmm.whwmammmmdhmoe§w .
mmmmmmmcmmmmmmmamom
Work incusved to that point in time to the Design Cost Estimate, as changed of amendedin -
accordance with paragraph 13, below. Fuither, i at any ime the Company reasonably expects that
the actual cost of the Design Work will excoed the Design Cost Estimale, as changed or amended in
accordance with paragraph 13, below, the Company shall nolify the Government Enity immediately.
Upon recelpt of the Company’s notice, the Govemment Entity may, at s option,

(ﬁ) nolify the Comparvy in writing that this Agreement is terminaled; or

{v) mwestaroasuwbwdohkdeupbnaﬂmmmmdwmmom«momw”ﬁdadwb
the Govemment Entily) fo establish that the actual costs in excess of the Design Cost Estimate
are; : .

() reasonable, .

(¥) consistent with the Scope of Work, and

{W) consistent with sound engineering practices.

if the Govemment Entity requests an explanation, the Government Enity shall, within ten {10)
business days afler receipt of the explanation, ; - v

(a) change the Scope of Work in accordance with paragraph 13, below, or,

(b) direct the Company to continue with the Design Work without a change in the Scope of Work, but
reserving to the Government Entity the right to dispute the reasonableness of the costs to be pald
the Company under paragraph 14, below, in accordance with the dispute resolution procedures in
paragraph 16, below, or .

(c) diract the Company to discontinwe performing the Design Work pending resolution, pursuant 10
~ paragraph 16, below, of any dispute regarding the reasonableness of the costs, in which event the
Design Schedule wil be adjusted to reflect the delay, or . _

{9) mﬁymmmhmmmmemuukmm

in the event the Government Entity terminatos this Agreement or discontinues the performance of the
Design Work under subparagraph (c), above, for more than ninely (90) days, the Govemment Enfily
shall pay the Company for all costs incurred by the Company in Rs performanca of the Design Work
to the date the Company recelves the Government Entity's nolice of lermination, plus any costs
ed by the Company for materials and other lems ordered or procured by the Company with the
mmanwmhmwmmmmummm
mmmmmmwmmwmmmdmwm
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13.

(a) Either parly may, at any time, by written notice thereof 10 the other party, request changes to the
Scope of Work (a "Request for Change”). No Request for Change shall be effective and binding
" upon the partias unless signed by an authorized representative of each party. i any approved
Request for Change would cause an Inorease in the cost of, or the fime required for, the . -
performance of any part of the Design Work, an equitable adjustment In the Design Cost Estimale
and the Design Schedule shall be made o reflect such increase. The parties sholl negotiate in

"> good faith with the objective of agreeing in wiling on a mutisally acceptable equitable adjustment.

14, Upon

15.

if the parties are unable to agree upon the tenms of the equitable adjustment, either party may
mlmmummmmnmmmmmeshm 16,
below. Notwithstanding any dispute or delay in reaching agreement or arriving at a mutually
acceptable equitable adjustment, each party shall, i requested by the other party, proceed with
the Design Work in accordance with the Request for Change. Any such request to proceed must
be accompanied by a wrilten statement setting forth the requesting party’s reasons for rejecting
the proposed equitable adjustment of the other parly.

{b) The Design Cost Estimate and/or the Design Schedule shall be equitably adjusted from time o -
time lo reflect any change in the costs or time required to perform the Design Work to the extent
such change Is caused by: (i) any Force Majeure Event under paragraph 17, below, (i) the
discovery of any condition within the Conversion Area which affects the scope, cost, schedule or
other aspect of the Design Work and was not known by or discfosed o the affected party prior to
the dale of this Agreement, or (W) any change or inaccuracy in any assumplions regarding the
scope, cost, schedule or other aspect of the Dasigh Work which are expressly identified by the
parties In the final Scope of Work. Upon the request of elther pasty, the parties will negotiate in
good falth with the objective of agreeing in wiiting on a mutually acceptable equitable adjustment.
¥, al any time thereafier, the parties are unable Lo agree upon the tarms of the equitable
adjustment, either party may submit the matter for resolution pursuant to the dispute resolution
provisions In paragraph 16, below. .

completion of the Design Work (i.e., the dale on which the Project Plan is final under
paragraph 10, aboye, elther by mulual agreement of the parties or as established through the dispute
resolution procedures), the Government Entity shalt pay the Company alt aclual, reasonable costs to
the Company for the Design Work (which, ¥ disputed In good falth by the Govemment Erlity, may be
submitied by either party for resolution pursirant b the dispute resolution provisions in paragraph 16,
below), plus any costs incurred by the Company for materials and other items ordered by the
Company with the prior authorization of the Govemnment Entity In order to meet the schodule for the
Conversion Project. ¥, thereafler, the Construction Agreement Is executed by the parties and the
Converslon Project is completed within five (5) years from the date of this Agresment, the full amount
of the costs incurred by the Company I its performance of the Design Work shail be included in the
“Shared Company Costs" under the Conslruction Agreement and any payment of such amounts
under this Agreement shall be credited to the Government Entity in calculating the “Net Amount”

‘Within sixty (60) business days after completion of the Design Work, the Company shall issue to the .
Govemment Entity an #emized invoice for the amounts payable under this Agreement. Such invoice
shall be in a form mutualty agreed upon by the Company and the Govemnment Entity and shall, ol a
minimum, lemize the design end engincering costs, including and fisting separately inspection, fabor,
matarials and equipment. In the event the Govemment Eniity does not verify such invoice within ten
{10) business days of receipt, the Government Entity sholl provide a written request to the Company
specifying the additional information needed to verily the invoice. The Company will pravide, within a
reasonable period afler receipt of any request, such documentation and information as the

the Company alt amounts payable under this Agreement within thirty (30) days after receipt of the
Company's invoice. Payment as provided In this Agreement shall be full compensation for the
Company’s performance of the Design Work, including without limitation al services rendered and all
materials, supplies, equipment, and incidenlals necessary to complete the Design Work.

Design Agreement, Attachment "A" to Schedule 74, Page §
Tumwater Boulevard Widening Project  ~



18. Dispute Resolution Procedures:

(a) mmmm«mmmaumwwmmmwm
mmmmwmm.Ammmmmmmm
other party in writing 2$ lo the nalure of the dispute. Each party shall appoint a representative
who shall be responsible for representing the party’s interests. The wosshall
exercise good faith efforts to resolve the disputs. Any dispute that is not resolved within ten (10)
business days of the date the disagreement was first reised by writien notice shall be referted by
mwmumshmbmmmmmamwmm In
mmummmmwmmmmmm)mm
m(ammwammwmwymmmwmmd
the dispule through other legal means consistent with the terms of this Agreement. Al
noegotiations mmmhmmdmmmmwm
MmmwdsmmmmwmmsfmmmdUnsmwm
nules of evidence.

(b) Any claim or dispute arising hereunder which refales to the Scope of Work, Design Cost
Estimats, and Design Schedule under paragraph 4, above; the Project Plan under paragraph 10,
above; or any Request for Change (including, without imitation, any associaled equitable -
adjustment) under paragraph 13, above; and Is not resolved by senior management within the
'ﬁmepmnmedmderpamgmphieta).abwa.stmlbamsdvedbymbnmﬂmh&ame.
Washington, under the Construction industry Arbitration Rules of the American Arbitration
Association then in effect. The decision(s) of the arbltrator(s) shall be final, conclusive and
binding upon the Parties. All other disputes shall be resoived by Bligation In any court or :
governmental agency, as applicable, having jurisdiction over the Parties and the dispute.

{c) In connection with any arbitration under this paragraph 16, costs of the arbitrator{s), heasing
rooms and other common costs shall be divided equally among the partios. Each parly shall
bear the cost arid expense of preparing and presenting its own case {including, but not limited to,
is own atiomeys' fees); provided, that, in any arbitration, the arbitrator(s) may require, as part of
ﬁgwmmmaaaamammmwsmamm

other party.

{d) Unless otherwise agreed by the parties in wriling, the parties shall continue 1o perform their
respeciive obligations under this Agreement during the pendency of any dispute.

17. In the event that either parly Is prevented or delayed in the performance of any of its obligations under
this Agreement by reason beyond s reasonable control (a "Force Majeure Event’), then that party’s
performance shall be excused during the Force Majeure Event. Force Majeure Events shall include,
without imitation, war; civil disturbance; flood, earthquake or other Act of God; storm, earthquake or
other condition which necessiiates the mobilization of the parsonnel of a party or its contraclors fo
restore utility service to customers; laws, regulations, rules or orders of any govemmental agency;
sabotage; sirikes or similar labor disputes involving personnel of a party, its contraclors or a third
party; or any fallure or delay In the performiance by the other parly, or a third party who is not an
employee, agent or contractor of the parly clalming a Force Majeure Event, In connection with the
Work or this Agreement. Upon removal or termination of the Force Majeure Event, the party claiming
a Force Majeure Event shall promptly pesform the affecled obligations in an orderly and expedited
manner under this Agreement or procure a substikale for such obligation. The parlies shall use afl
commercially reasonable efforts 10 eliminate or minimize any delay caused by a Force Majeure Event.

18. This Agreement is subjact to the General Rules and Provisions sét forth in Taril Schedule 80 of the
Company’s electric Tariff G and to Schedule 74 of such Tar#ff as approved by the Washingion
and Transportation Commission and In effect as of the date of this Agreement. -

wmmw-xbsawmnﬁgea
Tumwatler Boulevard Widening Project




19, Any notice under this Agreement shiall be in wiiting and shall be faxed (with @ copy fofloiwed by mall or
: mmn.mmhmam.mmmmmmammm

postage, 1o the intonded reciplent as follows:
i to the Govesnment Entity: -
. City of Tumwates
655 Isreal Road S.W.
Tumwater, WA .
- At Mr. Jay Eaton, PE

Fax: 360/754-4142

3130 South 38™ Street TAC-LL
Tacoma, WA 98409

Aftn: Barry Lombaord

Fax: 253/476-6037

Either party iay change its address specified in this paragraph by giving the other party notice of such -
change In accordance with this paragraph. . .

m.mwmmwmaamumewammedmumfmedhmmmm
tawsofﬁwShdeaﬁingbn(wmnMammemmudmxmbm
emtsudnawsmaybepmemptedbylhqhwsdﬂnlkﬂedswmsdmm

zt.mmmmmmmmwmwumm@pwwmmm
WMalmwmmwmmdum.mmmw.m
respect 1o the subject matter of this Agreement are heraby superseded in thek entirelies. ’

2. mmwmwubmmmmnmwmamfnpmm«s.asm

' wdm.mmmammmmmmmedm.wmwmmmeﬂgﬂsm
maammmummwmmwmmmme
of organtzation, or purchase or transfer of assets by or to another corporation, partnership,
association, or other business organization or division thereof. ) -

Government Enlity. . . . company‘
CITY OF TUMWA PUGET SOUND ENERGY, INC.

Dale Signed Apr}I 37.50/;4 _ Date Signed__ D) 1] O

Approved as to form:
[’/;-'u.tb{‘f-' A. Oy
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BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION

COMMISSION
CITY OF KENT, )
)
Petitioner, )
)
V. ) DOCKET NO. UE-010778
) (Consolidated)
PUGET SOUND ENERGY, INC. )
)
Respondent )
................................................ )
CITY OF AUBURN, CITY OF )
BREMERTON, CITY OF DES )
MOINES, CITY OF FEDERAL WAY, )
CITY OF LAKEWOOD, CITY OF )
REDMOND, CITY OF RENTON, )
CITY OF SEATAC, AND CITY OF ) DOCKET NO. UE-010911
TUKWILA, ) (Consolidated)
)
Petitioners/Complainants, )
: ) THIRD SUPPLEMENTAL ORDER:
v, ) DECLARATORY ORDER ON
) MOTIONS FOR SUMMARY
PUGET SOUND ENERGY, INC.- )} DETERMINATION
)
Respondent )
................................................ )

SYNOPSIS: The Commission interprets Puget Sound Energy, Inc.’s tariff Schedule
71, and determines the applicability of the schedule to portions of various
underground relocation projects in PSE’s service territory.

PROCEEDINGS: Docket No. UE-010778 concems a Petition for Declaratory
Relief filed by the City of Kent on May 29, 2001. Docket No. UE-010911 concems a
Complaint and Petition for Declaratory Relief filed by the cities of Aubum,
Bremerton, Des Moines, Federal Way, Lakewood, Redmond, Renton, SeaTac, and
Tukwila on June 21, 2001. The pleadings request that the Commission enter a
declaratory order, or orders, establishing the respective rights and obligations of the
cities and PSE in connection with PSE’s administration of its Electric Tariff G,
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Schedule 71, and that the Commission order other and further relief alleged to be
appropriate under the facts and law asserted.

The Commission convened a joint prehearing conference in these dockets and in a
related proceeding in Docket No. UE-010891 on April 23, 2001, in Olympia,
Washington, before Administrative Law Judge Dennis J. Moss. Among other things,
the Commission determined that Docket Nos. UE-010778 and UE-010911 should be
consolidated, and established a procedural schedule. The Parties filed motions and
cross-motions for summary determination, responses, and replies.

PARTIES: Michael L. Chameski, Attorney at Law, Woodinville, Washington,
represents the City of Kent (Kent). Carol S. Amold and Laura K. Clinton, Preston
Gates Ellis LLP, Seattle, Washington, represent the Cities of Aubum, Bremerton, Des
Moines, Federal Way, Lakewood, Renton, SeaTac, and Tukwila (Auburn, et al).
Kirsten Dodge and Bill Bue, Perkins Coie LLP, Bellevue, Washington, represent
Puget Sound Energy (PSE or the Company). Mary Tennyson, Senior Assistant
Attomey General, Olympia, Washington, represents the Commission’s regulatory
staff (Staff).

COMMISSION: The Commission grants PSE’s Cross-Motion for Summary
Determination. The Commission denies the City of Kent’s Motion for Summary
Determination and denies Aubum, et al. ’s Motion for Summary Determination.

MEMORANDUM
1. Background and Precedural History

The City of Kent filed a Petition for Declaratory Relief on May 29, 2001, in Docket
No. UE-010778. The cities of Aubum, Bremerton, Des Moines, Federal Way,
Lakewood, Redmond, Renton, SeaTac, and Tukwila filed a Complaint and Petition
for Declaratory Relief in Docket No. UE-010911 on June 21, 2001. These pleadings
raise issues concerning the interpretation and application of PSE’s tariff Schedule
71— Conversion to Underground Service in Commercial Areas. Generally, the
Parties dispute the scope of PSE’s and the Cities’ respective rights and obligations in
connection with the relocation of certain overhead electric distribution facilities to
underground locations, as the Cities undertake to widen and improve approximately
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ten miles of Pacific Highway, also known as State Highway No. 99. Projects on other
roadways also are involved.

The Commission convened a joint prehearing conference in these dockets andina
somewhat related proceeding in Docket No. UE-010891 on April 23, 2001, in
Olympia, Washington, before Administrative Law Judge Dennis J. Moss. Based on
discussions at the prehearing conference, the Commission found the pleadings present
such common issues of fact and law that the consolidation of Docket Nos. UE-
010778 and UE-010911 would provide significant efficiencies for the Commission
and would promote the ends of justice.

Discussion at the prehearing conference also suggested that these proceedings might
be amenable to resolution on motions for summary determination pursuant to WAC
480-09-426. Accordingly, a schedule was set for such process. On or before August
15,2001, the Commission accepted for filing Petitioner City of Kent’s Amended
Motion for Summary Determination and the Cities’ Motion for Summary
Determination and Memorandum in Support. On September 5, 2001, PSE filed its

~ Response and Cross-Motion for Summary Determination. Kent and the Cities filed
Replies on September 18, 2001. The Parties presented oral argument before the
Commission on October 11, 2001.

11. Discussion and Decision

A. Goeverning Statutes, Rules, and Tariffs
Schedule 71 of PSE’s Electric Tariff G is attached as Appendix A to this Order.

The following statutory provisions and rules are most central to our discussion and
decision:

RCW $0.01.040 General Powers and Duties of Commission.

The utilities and transportation commission shall:

* ¥ *
(3) Regulate in the public interest, as provided by the public service
laws, the rates, services, facilities, and practices of all persons
engaging within this state in the business of supplying any utility
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service or commodity to the public for compensation, and related
activities; including, but not limited to, electrical companies.. . . .

80.28.010 Duties as to rates, services, and facilities . ...

(1) All charges made, demanded or received by any . . . electrical

company . . . for . . . electricity . . . , or for any service rendered or to
be rendered in connection therewith, shall be just, fair, reasonable and

sufficient.

(2) Every . . . electrical company . . . shall furnish and supply such
service, instrumentalities and facilities as shall be safe, adequate and
efficient, and in all respects just and reasonable.

(3) All rules and regulations issued by any . . . electrical company . . .
affecting or pertaining to the sale or distribution of its product, shall be
just and reasonable.

$0.28.020 Commission to fix just, reasonable, and compensatéry
rates.

Whenever the commission shall find, after a hearing had upon its own
motion, or upon complaint, that the rates or charges demanded,
exacted, charged or collected by any . . . electrical company . . . for . . .
electricity . . ., or in connection therewith, or that the rules, regulations,
practices or contracts affecting such rates or charges are unjust,
unreasonable, unjustly discriminatory or unduly preferential, or in any
wise in violation of the provisions of the law, or that such rates or
charges are insufficient to yield a reasonable compensation for the
service rendered, the commission shall determine the just, reasonable,
or sufficient rates, charges, regulations, practices or contracts to be
thereafter observed and in force, and shall fix the same by order.

PAGE 4

RCW 34.05.413 establishes our authority to conduct adjudicatory proceedings. RCW
34.05.240 and WAC 480-09-230 establish our authority to enter declaratory orders
and establish certain process related to our consideration of petitions for such relief.
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WAC 480-09-426 provides that parties to an adjudication may file motions for
summary determination. Pursuant to WAC 480-09-426(2), a party requesting
summary determination must show that "the pleadings filed in the proceeding,
together with any properly admissible evidentiary support, show that there is no

' genuine issue as to any material fact and the moving party is entitled to summary

determination in its favor.” The Commission considers motions for summary
determination under "the standards applicable to a motion made under CR 56 of the
civil rules for superior court.” Id. The civil rules provide: '

The judgment sought shall be rendered forthwith if the pleadings,
depositions, answers to interrogatories, and admissions on file,
 together with the affidavits, if any, show that there is no genuine issue
" as to any material fact and that the moving party is entitled to a
judgment as a matter of law.

CR 56(c). A material fact is one of such nature that it affects the outcome of
the litigation. Greater Harbor 2000 v. Seattle, 132 Wn.2d 267,279, 937 P.2d
1082 (1997).

B. Substantive Issues
1. Introduction.

The municipal partics and PSE dispute their respective rights and obligations when a
city requests PSE to relocate its existing overhead facilities to underground facilities
in connection with certain street improvement projects. The City of Kent has
requested PSE to underground its facilities along the portion of Pacific Highway
South that is within the City’s Pacific Highway Improvement Project. Auburn, ef al.,
also have requested undergrounding of PSE’s facilities along the portions of Paclﬁc
Highway South that are within their jurisdictions. PSE’s tariff Schedule 71 governs
because these projects involve underground placement of facilities in “commercial
areas.”

We begin with the observation that the pleadings and motions in this case are
voluminous. The breadth of the issues argued is far wider than what is necessary 10
our resolution of the essential disputes. Much of the argument is devoted to
discussion of what the parties contend should be explicit in PSE’s tariff Schedule 71,
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rather than to the more pertinent question of what Schedule 71 does explicitly
provide. We focus our Order on the second question rather than the first. Argument
concerning what should be in tariff Schedule 71 is a subject more properly considered
in the context of a tariff proceeding, not in the context of this declaratory order

‘proceeding,'

2. What Schedule 71 Permits and Requires Under the Facts at
Hand.

; Tt is important at the outset to distinguish PSE’s obligation fo relocate facilities, when

a city’s street improvement or other public works projects require existing facilities to
be moved, from PSE’s obligation to convert overhead facilities to underground.” PSE
does not dispute the cities’ contention that PSE is obligated as a matter of common
law and contract (i.e., PSE’s franchise agreements with the cities) “to relocate
existing facilities that are located in public rights-of-way to new locations for
municipal purposes at PSE’s expense.” PSE Answer/Motion at 9. PSE argues,
however, that when the question is not simply relocation, but relocation to
underground, the parties’ respective rights and obligations are determined not by
common law or PSE’s franchise agreements, but by Commission regulation.

With respect to relocation, per se, PSE states in its Answer/Motion that:

this proceeding is not about whether PSE will relocate its existing
overhead facilities that are currently located on city rights of way.
PSE has offered to relocate its overhead facilities to new overhead
locations to accommodate the Cities’ road improvements along Pacific
Highway South.

! During the pendency of this case, PSE has made a general rate filing in Docket Nos. UE-011570/UG-
011571 (consolidated). Among the issues that filing raises are the form and substance of Schedules 70
and 71, both of which concern the undergrounding of facilities. The Petitioners in Docket Nos. UE-
010778 and UE-010911, and in related Docket Nos. UE-010891 and UE-01 1027, will have the
opportunity 1o seck intervention and participation in the general rate case. Several of the municipal
partics before us here have, in fact, already intervened in PSE’s general rate proceeding. Nothing in
this Order should be considered as indicative of what determinations we may make on matters of law
and policy properly presented for our consideration in the context of Docket Nos. UE-011570/UG-
011571 (consolidated).

2 Albeit in the context of telecommunications facilitics rather than electric distribution facilities, there
is a useful discussion of this fondamental point in City of Auburn, et al. v. Qwest Corp., 260 F.3d 1160,
2001 US. App. LEXIS 15518 (9"* Cir. 2001).
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PSE Answer/Motion at 10. PSE does not dispute that it would bear 100 percent of the
expense of relocating overhead facilities to other overhead facilities. The cities, _
however, do not want PSE to relocate its existing overheard facilities o new overhead
locations. The cities want PSE to relocate its existing overhead facilities to
underground locations, a far more involved and costly undertaking. There does not
appear to be any actual dispute among the parties that PSE’s obligation to relocate
facilities to underground locations, and the allocation of costs and responsibilities
associated with undergrounding, are matters governed by PSE’s tariff Schedules 70
and 71. Schedule 71 is directly at issue in these dockets, there being no dxspute that
the facilities in question are in commercial areas.’

The cities contend that PSE is obligated to underground the facilities at issue if the
requirements of Section 2 of Schedule 71, which establishes “Availability” criteria
under the schedule, are: met* Kent Motion at 6-7; Cities’ Motion at 7-10.
Significantly, there is no dispute that the Availability requirements stated in Section 2
of Schedule 71 are satisfied with respect to the Pacific Highway projects. Thus, if the
dispute here turned on the application of this single section of the tariff schedule, as -
the cities” arguments suggest, there would be little, if anything, for us to decide.

We are required, however, to consider not just Section 2 of Schedule 71, but the
entire rate schedule. Filed and approved tariffs have the force and effect of state law
and are analyzed in the same manner and following the same principles as govern the
courts’ consideration of statutes. General Tel. Co. v. City of Bothell, 105 Wn.2d 579,
585 (1 .986) In accordance with those principles, when confronted with disputes such
as those present here, we must harmonize and give effect to all of the tariff’s
provisions. King County v. Central Puget Sound Growth Management Hearings
Board, 91 Wn.App. 1 (Div. 1 March 2, 1998); State ex rel. Royal v. Board of Yakima
County Comm'rs, 123 Wn.2d 451, 459, 869 P.2d 56 (1994) (quoting Service
Employees Int’l Union, Local 6 v. Superintendent of Pub. Instruction, 104 Wn.2d
344, 348-49, 705 P.2d 776 (1985) (quoting Washington State Human Rights Comm'n

'v. Cheney Sch. Dist. No. 30, 97 Wn.2d 118, 121, 641 P.2d 163 (1982)). The cities’

arguments concerning Section 2 of Schedule 71 thus beg the question of the parties’
respective rights and obligations vis-i-vis Schedule 71 considered as a whole.

3 Schedule 70 applies in areas that are “used exclusively for residential purposes.”
¢ See Appendix A for the language of Section 2.
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Schedule 71 does not require PSE to convert overhead facilities to underground
facilities under any and all circumstances, whenever PSE is requested to do so by a
city. Schedule 71 imposes a number of requirements both on PSE and on a city that
seeks to have PSE’s existing overhead facilities placed underground. Again, there is
no dispute that the availability requirements of Section 2 of Schedule 71 are met. The
question before us is whether other requirements under Schedule 71 also. are met.

The key substantive provisions of Schedule 71 that we must consider include Section
3, which concerns contracting and financial arrangements, and Section 4, which

concerns “Operating Rights.”

We focus initially on that portion of Section 3 of Schedule 71 that provides (emphasis
supplied):

[t]he Company will provide and install within the Conversion Area a
Main Distribution System upon the following terms:

a. The Company and the municipality having jurisdiction of the
Conversion Area or the owners of all real property to be served from
the Main Distribution System [or their agent] shall enter into a written
contract . . . for the installation of such systems, which Contract shall
be consistent with this schedule and shall be in a form satisfactory to

the Company.

The contracts that PSE has tendered to the various cities include provisions that the
cities contend are not consistent with Schedule 71. If we were to agree with the
cities, then PSE could not insist on such terms as a condition of undergrounding
pursuant 1o Section 3 of Schedule 71. On the other hand, if we find the disputed
contract provisions to be consistent with Schedule 71, PSE can insist on such terms
and, absent agreement by the cities, PSE can refuse to go forward with the proposed
undergrounding of its facilities. The heart of the dispute, then, can be stated in fairly
simple terms: are the contract provisions proposed by PSE consistent with Schedule
71?7 We find that they are, as discussed more fully below.

One requirement PSE would impose as a condition of its agreement to relocate the
facilities to underground locations is that the cities obtain easements (or, alternatively,
reimburse PSE for the cost of obtaining easements) whenever PSE exercises its
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asserted discretion under Section 4 of Schedule 71 to insist that certain underground
facilities be located outside the public rights-of-way on private propeﬂy Section 4 of
Schedule 71 provides that:

[tJhe owners of real property within the Conversion Area shall, at their
expense, provide space for all underground electrical facilities which
in the Company’s judgment shall be installed on the property of said
owners. In addition, said owners shall provide to the Company
adequate legal rights for the construction, operation, repair, and
maintenance of all electrical facilities installed by the Company
pursuant to this schedule, all in a form or forms satisfactory to the

Company.

(emphasis supplied).

22 PSE’s Statement of Fact and Law, filed in response to the City of Kent’s Petmon,
~ states that:

Pursuant to Section 4 of Schedule 71, PSE requires that underground
facilities (other than cable and conduit) and pad-mounted facilities,
such as vaults for junctions, vaults for pulling cable, transformers and

- associated vaults, and switches and associated vaults, be placed on
private property within easements that are in the Company's standard
form. The question whether such facilities should be placed on private
property is a matter that the Tariff leaves to the sole discretion of the
Company. In any case, PSE's judgment with respect to this question is
sound because undergrounding facilities raises safety, operational and
cost issues that are different than those associated with overhead
facilities.

23 Aubum, et al. complain that PSE refuses to place its facilities in city rights-of-way,
even where adequate space exists or can be made available through the purchase of
additional rights-of-way. Aubum, ef al. contend PSE’s principal rationale for this
refusal is an effort by the Company to avoid its common law and contractual
obligations in the future, if the cities require PSE to relocate the newly undergrounded
facilities a second time. Aubum, ef al. argue that PSE’s “insistence on locating all of
its underground facilities on private easements is an attempt to avoid its
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responsibilities for relocation costs.” Id. at 20. Aubum, et al. characterize equipment

relocation as “a necessary cost of doing business for a utility.” Id. at 21.

PSE, in fact, does take the view that Schedule 71 does not apply to its facilities that
are located on private easements. PSE acknowledges that part of its exercise of
judgment and discretion under Section 4, to insist that certain facilities to be located
on private easements, is based on its desire to avoid the risk of having to bear the
costs of relocating these facilities, once undergrounded, a second time. See, e.g., PSE
Statement of Facts and Law at Y17; PSE Response and Cross-Motion at 30.. Again, A
PSE does not dispute its obligation to relocate facilities that are in the public rights-
of-way. Rather, PSE wishes to avoid bearing the significant costs associated with
undergrounding more than once. PSE says that while it will agree to place at least
some facilities on public rights-of-way, even though it would prefer to place them on
private easements, it will do so only if the Company is indemnified against having to
bear the expense of any future relocation of the underground facilities. Thus, the
contracts PSE has tendered also include terms that would require the cities to pay any
future relocation costs for facilities placed underground in public rights-of-way.

Aubum, et al. argue that Section 4 of Schedule 71 does not apply to cities, because
cities are not “owners of real property.” The cities argue that the only “operating
rights” they are obligated to provide are those they have committed to provide via
their franchise agreements with PSE. That is, the cities contend that PSE’s only
alternatives are to place all of its underground facilities in public rights-of-way or, if
PSE decides that some facilities should be on private property, to obtain the necessary
rights to such locations at its own expense. The cities also contend that nothing in

~ Schedule 71 allows PSE to insist on a contract term committing the cities to pay 100

percent of any future relocation of facilities PSE would prefer to place on private
easements but agrees to place within public righis-of-way. They argue such a
contract term is not consistent with Schedule 71.

Kent contends that Section 4 of Schedule 71 contemplates that property owners will
grant easements to PSE without compensation in consideration of the benefits of

" undergrounding. Id. at 8, 11. Absent that, Kent argues that since Schedule 71 does

not expressly require the City to pay for easement rights over private property, it must
follow that PSE is obligated to pay such “just compensation” as the private property
owner may demand and be entitled to for the easement rights. Id. at 11.
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Citing Article 8, Section 7 of the Washington Constitution, Kent also argues that it
does not have the legal authority to buy private property interests for PSE. Id. at 12.
Kent argues that it follows from this that “the only party that can, and quite .
reasonably should, pay for PSE’s private easements is PSE.” Id. Like Kent, Auburn,
et al. argue that to interpret Schedule 71 to require the cities to purchase private
easements for PSE’s use would violate the state Constitution’s prohibition against
gifts of public funds.

PSE concedes that nothing in Schedule 71 expressly requires the cities to bear any
costs associated with easements PSE may require in the exercise of its judgment that
certain facilities should be located on private property. It is equally true, however,
that nothing in Schedule 71 requires PSE to bear such costs. Indeed, Section 4 states
that it is the “owners of real property within the Conversion Area” that must bear
such costs.’> These property owners are not parties to this dispute. The tariff, then,
simply does not squarely answer the question presented to us of who bears the
responsibility for obtaining and, if necessary, paying for, privatc casements that PSE
may require in its discretion under Section 4 of Schedule 71.

Kent argues that in the final analysis there are but two possible outcomes. Either PSE
must pay for all costs associated with any private easements PSE requires in its
judgment in connection with the undergrounding of facilities; or “there will be no
undergrounding of electric facilities if a property owner from whom PSE has
requested an easement asks for compensation.” Kent’s reasoning here, as inits
carlier arguments, suffers from incompleteness.

In fact, there are several other possible outcomes. One possibility is that the cities
can make arrangements with the property owners to secure their cooperation. PSE
points out historical examples when cities have made various arrangements with
private property owners, such as extending services to their property, in exchange for
the owners” agreements to give PSE adequate operating rights to build, operate, and

3 Kent also argues that not only is PSE obligated to obtain its own easements on privaic property that
are necessary in PSE’s judgment to complete an undergrounding project, but also that PSE is obligated
10 bear all costs associated with such easements, including direct costs attribmable to the value of the
easement (i.e., any payment to the owner for the property right itself). That is, Kent contends that PSE
must pay 100 percent of any PSE staff costs, engineering, survey, legal, or other costs incurred in
comnection with the identification and memorialization of cascment rights, whether or not the property
owner demands compensation. PSE acknowledges Kent’s point in its Answer and argues that these
incidental costs should be shared according to the applicable percentages under Schedule 71.
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maintain underground facilities on the owners’ properties. PSE Answer/Motion at 47,
49. Another possibility is for the cities to work with PSE and private property owners
to identify alternative sites, where facilities can be located on easements without the
necessity for compensation to be paid. That, too, has occurred in the past. And,
despite the cities’ arguments now that there is no legal way for them to do so, cities
have found ways in the past to purchase easements for PSE. PSE Response/Motion at
46-49; Kent Reply at 7-8; Auburn, et al. Reply at 22-23. '

The parties” submissions also relate that in some instances, PSE has located its -
facilities in the public rights-of-way, and has required indemnification against the
costs of any subsequent relocation of those facilities. In other instances, PSE
apparently has voluntarily purchased easement or other property rights in connection
with undergrounding projects. All of this illustrates that PSE and various cities have
exercised considerable latitude within the scope of Schedule 71 to structure '
arrangements for undergrounding projects. In the past, they always have found
solutions to the problem that here is presented as being intractable without our
intervention.

In our view, Section 4 of Schedule 71 gives PSE the discretion to determine that . -
some, or all, of the facilities to be located underground as part of the Pacific Highway
South projects will be placed on private property. While that is not unfettered
discretion—it must be exercised reasonably—PSE’s cost-based rationale cannot be
said to be unreasonable.® By contrast, it is unreasonable for the cities to expect PSE
to bear a significant share of undergrounding costs under Schedule 71 (i.e., up to 70
percent of the total costs excluding trenching and restoration per Section 3.b.1 of
Schedule 71), to accommodate the cities’ requests for undergrounding on this
occasion, and to agree to terms that would potentiaily leave the Company liable for
the costs of future relocation of the same facilities.”

® The parties argue at length not only about the cost rationale, but also about the engincering,
operational, and safety rationales PSE uses to justify its exercise of judgment to require facilities to be
located on private cascments. We sce no need to discuss the full range of these arguments, as it clearly
is the dispute over costs that most concerns the parties in these proceedings, and because we find that
PSE’s cost-based concerns reasonably support its exercise of judgment. These other rationales argued
by PSE, however, might also provide bases justifying the Company’s position.

7 Although in the context of telecommunications facilities rather than clectric facilities, we note that
the Legislaturc recently addressed these issues. The resulting law, Chapter 35.99 RCW, shifis to cities
even overhead relocation costs when a city requests a sccond relocation within five years after a prior
relocation. The statute also recognizes the distinction between relocation and undergrounding and
places responsibility for alf incremental costs of undergrounding on cities, absent a tariff that governs
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Section 4 of Schedule 71 provides that PSE is not responsible for the costs of any
easements it requires in the reasonable exercise of its discretion. It is also true that
Section 4 does not by its terms place the responsibility for acquiring easements on the
cities. PSE, however, does not lose its discretionary rights under Section 4 simply
because Schedule 71 does not impose on the cities an obligation to pay for operating
rights PSE requires in its judgment on private property. PSE is not required under
Schedule 71 to locate all underground facilities on public rights-of-way, even if those
rights-of-way are adequate from an engineering perspective to accommodate PSE’s
facilitics. When, as here, PSE exercises its discretion to require facilities to be
located on private casements, there must be contract provisions that reflect the
practical consequences of that exercise of discretion. The contracts tendered by PSE
include terms which require that the Company be provided easements at no cost to
PSE as a condition of the conversion. Such terms are neither inconsistent with

‘Schedule 71, nor unreasonable. As discussed above, the cities have various means to

secure, or assist PSE to secure, adequate operating rights when PSE exercises its
discretion under Section 4. If these operating rights cannot be secured, the altematlve
is overhead relocation.

If the cities wish to negotiate with PSE to secure the Company’s agreement to not
exercise its discretion to require facilities to be located on private easements, and to
locate those facilities in the public rights-of-way, they may do so. It is neither
inconsistent with Schedule 71, nor unreasonable in that circumstance for PSE to insist
on a quid pro quo that provides the same financial protection against incurring future
relocation costs that would follow if PSE did exercise its discretion to reqmre that the
facilities be located on private easements.®

PSE has the right under Section 3 of Schedule 71 to insist on contract terms that are
consistent with the rate schedule and not unreasonable. The terms PSE has tendered
in connection with the Pacific Highway South projects meet those criteria. If the

the allocation of such costs. RCW 35.99.060 also allows for the utility to be reimbursed for relocation
costs when the relocation is solely for acsthetic pusposes, or is “primarily for private benefit.” The
statute does not control here, but we are struck by the consistency of its requirements with our
independent analysis, findings, and conchusions in this proceeding. For PSE to isist on contract terms
that are consistent with what the Legislature has required in the analogous realm of
telecommunications facilitics cannot be said 10 be unreasonable.
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cities refuse to execute contracts that include such terms, then PSE is not required to
“provide and install within the Conversion Area a Main Distribution System.”

3. Special Issue re Federal Way’s 23" Avenue South/South 320"
Street Project. : ‘ ‘

In addition to the Pacific Highway South Project, the City of Federal Way is
undertaking a street improvement project at the intersection of 23™ Avenue South and
South 320™ Street. The improvements extend along 23" Avenue South, from South
316" to South 324" Street, and along South 320" Street on cither side of 23" Avenue
South from 20™ Avenue South to 25" Avenue South. As part of this project, Federal
Way has requested that PSE convert its overhead facilities to underground facilities.
Stipulated Fact 12. Most of PSE’s existing facilities along the 320™ Street portion of
the street improvements are located on PSE easements outside of Federal Way’s
right-of-way. Federal Way’s street improvements will not encroach into PSE’s
casement areas. Stipulated Fact 13.

PSE argues that it “historically has interpreted Schedule 71 (as well as Schedule 70)
to apply only to conversions of PSE’s overhead facilities that are located in public
rights-of-way, and not to facilities that are located on private property and/or PSE
easements.” PSE Response/Motion at 74. PSE states that it is generally willing to
convert overhead facilities that are located on private casements to underground
facilities, but only if the requesting party pays 100 percent of the cost. Id. (citing
Logen Declaration at $45).

PSE argues that the reference in Section 2 of Schedule 71 to “public street,” like the
reference to “public thoroughfare” in Section 2 of Schedule 70, reflects the intention
that the rate schedules should apply only to facilities located on public streets (or in
public rights-of-way) and not on private property. PSE argues further that as the
owner of easement rights on private property, it has complete control over its
facilities within the scope of its easement rights. PSE contends that neither the fee
owner of property over which PSE has an easement or prescriptive rights, nor a
municipality has the authority to require PSE to convert its overhead facilities to
underground facilities without just compensation. PSE argues that the Company has

* Whether some term limit should be imposed on the cities® obligation to pay PSE for any subsequent
relocation of the facilities once undergrounded is a matter that should be considered in the context of
PSE’s pending general tariff proceeding, Docket Nos. UE-011570/UG-011571 (consolidated).
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the sole discretion to decide to convert facilities that are on private property to
underground facilities and to establish contract terms for any such conversion without
the necessity for a tariff schedule. In summary, PSE argues that

[tlo interpret Schedule 71 to apply to PSE’s facilities located on
private property in Federal Way would be contrary to the Tariff
language, which speaks in terms of “public streets,” would violate
PSE’s property rights, and would ignore the historical and legal
context in which the schedules were filed by PSE and approved by the
Commission.

PSE Response/Motion at 77.

Filed and approved tariffs such as Schedules 70 and 71 have the force and effect of
state law. General Tel. Co. v. City of Bothell, 105 Wn.2d 579, 585 (1986). When, as
here, parties dispute what particular provisions require, we must look first to the plain
meaning of the tariff. Nat’l Union Ins. Co. v. Puget Power, 94 Wn. App. 163, 171,
972 P.2d 481 (1999). If the tariff language is plain and unambiguous, there is no
need to resort to rules of construction. Whatcom County v. Bellingham, 128 Wn.2d
537, 546, 909 P.24 1303 (1996); Food Servs. Of Am. v. Royal Heights, Inc., 123
Wn.2d 779, 784-85, 871 P.2d 590 (1994); Waste Management of Seattle v. Utilities
& Transp. Comm’n, 123 Wn. 2d 621, 629, 869 P.2d 1034 (1994); Vita Food Prods.,
Inc. v. State, 91 Wn.2d 132, 134, 587 P.2d 535 (1978). If the taniff languagc'is not
plain, or is ambiguous, the Commission may examine the legislative history and other
evidence to determine the meaning of the tariff and how it should be applied to the
facts at hand. In interpreting an ambiguous tariff the Commission is like a court
interpreting an ambiguous statute. As the Court says in Whatcom County:

If the statute is ambiguous, the courts must construe the statute so as to
effectuate the legislative intent. In so doing, we avoid a literal reading
if it would result in unlikely, absurd or strained consequences. The
purpose of an enactment should prevail over express but inept
wording. The court must give effect to legislative intent determined
‘within the context of the entire statute.” Statutes must be interpreted
and construed so that all the language used is given effect, with no
portion rendered meaningless or superfluous. The meaning of a
particular word in a statute ‘is not gleaned from that word alone,




40

41

42

P
R y /"
Sl
e

-

DOCKET NOS. UE-010788 AND UE-010911 " PAGE 16

because our purpose is to ascertain legislative intent of the statute as a
whole.’

128 Wn.2d at 546 (citations omitted); see City of Seattle v. Dept of L&, 136 Wn.2d
693, 701, 965 P.2d 619 (1998).

We concur with PSE, that the scope of Schedule 71 is limited to projects on public
streets at least two blocks in length. PSE’s is the most logical and reasonable
interpretation of the last sentence of Section 2. First, the length of the project must be
at least two “contiguous city blocks.” The term “city blocks™ implies the presence of
public streets that define the blocks. Second, all real property on both sides of “each
public street” must receive electric service. That there is no mention here of property
on private easements suggests it was not contemplated for coverage under Schedule
71. It is not reasonable to think that the tariff would carefully provide requirements
applicable to both sides of each public street, provide no similar requirements for
private easements, but nevertheless apply to private easements. We find, therefore,
that Schedule 71 does not apply to private easements.

Put another way, and limiting ourselves strictly to the stipulated facts of this case, we
observe that Federal Way’s street improvements will not encroach into PSE’s
easement areas along 320" Street. We infer from this fact that Federal Way is not in
a position to require any change—relocation or undergrounding—to PSE’s existing
facilities. That is, the change Federal Way has requested is entirely discretionary
with the city, and with PSE. Since PSE could not be required to relocate the subject
facilities, and bear the costs associated with relocation to new overhead facilities, it
would not be reasonable to conclude that Schedule 71 requires PSE to bear the costs
of relocation to underground facilities. We find that Schedule 71 does not apply to
this project, under the facts presented.

With respect o the facilities located along 23" Avenue South, PSE argues that this
segment of the Federal Way project must be viewed and evaluated separately from
the 320" Street portion of the same project because the 320™ Street facilities are, as
just discussed, on private easements not subject to Schedule 71. There does not
appear to be any dispute that the 23" Avenue South facilities, considered in isolation,
are not at least “two contiguous city blocks in length,” as required for eligibility under
Section 2 of Schedule 71. PSE acknowledges that if the 320™ Street portion of the
project was within Schedule 71, the rate schedule also would apply to the 23"
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Avenue South facilities “because the facilities essentially ‘turn the comer’ and are
part of the same physical stretch of facilities.” Id. at 78.

We stated our finding, two paragraphs above, that Schedule 71 does not apply to the
proposed conversion of PSE’s facilities along 320'™ Street. ‘This means the project is
not part of a “Conversion Area” under Schedule 71. The 23" Avenue street
improvement thus stands on its own for purposes of determining whether Schedule 71
applies. There is no dispute that the 23™ Avenue segment is too short to satisfy the

~ requirements of Section 2 of Schedule 71. Accordingly, we find that Schedule 71

does not apply to Federal Way’s 23" Avenue/South 320™ Street project. We also find
that PSE is entitled to reimbursement for the costs of undergrounding its facilities in
connection with this project.

4. Special Issue re SeaTac’s South 170™ Street Project.

We determine by separate order entered today in Docket Nos. UE-010891 and UE-
011027 (consolidated) that Schedule 71 applies to a certain street improvement
project on South 170™ Street in SeaTac, rather than Schedule 70 as argued by SeaTac.
In light of that determination, we are required to resolve another issue in this
proceeding concerning the application of Schedulé 71’s cost-sharing provision (i.e.,
Section 3.b.1).

The parties stipulate that the SeaTac South 170 Street project will widen the existing
two-lane street from approximately 24 feet to 36 feet; replace gravel shoulder and

- drainage ditches with bicycle lanes on both sides of the street that are contiguous to

the driving lanes; and add new curbs and gutters behind the bicycle lanes, new
sidewalks behind the curbs, and new planter strips behind the sidewalks. Stipulated
Fact No. 18. The parties also agree that SeaTac is adding “one full lane” to an
arterial street or road. Stipulated Fact No. 20.

There are eight poles involved in the 170™ Street underground conversion. If they
were not converted to underground facilities, or moved, two of PSE’s poles would be
located in the new roadway and six would be located in the sidewalk more than six
inches from the street side of the curb. Stipulated Fact No.19. Clearly, the two poles
that would be in the new roadway are required to be relocated. PSE contends that the
remaining six poles are not required to be relocated. PSE relies on WAC 296-45-045,
which provides that electric utilities operating in Washington “must design, construct,
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operate and maintain their lines and equipment according to the requirements of the
1997 National Electric Safety Code (NESC).” The NESC provides for the following
“Clearances of Supporting Structures From Other Objects™ '

B. From Streets, Roads, and Highways

1. Where there are curbs: supporting structures, support arms, or
equipment attached thereto, up to 4.6m (15 ft) above the road surface
shall be located a sufficient distance from the street side of the curbs to
avoid contact by ordinary vehicles using and located on the traveled
way. In no case shall such distance be less than 150mm (6 in.).

NESC 231.B (1997), per Stipulated Exhibit No. 22; See also Logen Affidavit at § 51.

Considering the facts and the NESC criteria, PSE contends that SeaTac should pay 30 -
percent of one-quarter of the total cost of the conversion because one-quarter of the
existing overhead poles are required to be relocated, and 70 percent of the remaining
three-quarters of the total cost because six of the eight poles are not, PSE argues,
required to be relocated to accommodate the road widening. ‘

SeaTac contends that it is responsible for only 30 percent of the undergrounding costs
for the entire project because, SeaTac argues, “the Company’s overhead system is
required to be relocated due to addition of one full lane or more to an arterial sireet or
road.” Schedule 71, Section 3.b.1. SeaTac argues that it is the city, not PSE, that is
empowered to decide when the public interest requires the relocation of everhead
facilities that would end up in the streets or sidewalks following road-widening
projects. SeaTac has made that determination in connection with the South 170"
Street project because leaving the existing poles in place “would obstruct safe
pedestrian traffic.” Auburn, et al. Motion at 38. SeaTac says that it is the judgment

~ of the city’s engineers that the “poles would need to be relocated even if the system

were not converted to underground.” Gut Declaration, 8.

SeaTac’s determination was based in part on the King County Road Standards
(1993), which SeaTac has adopted. According to Mr. Gut, Chapter 8, “Utilities”
states that on vertical curb type roads in residential areas with speed limits less than
40 mph, such as the subject segment of South 170™ Street, utility poles should be
placed five and one-half feet from the curb face.
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SeaTac argues that it is charged by statute to establish and maintain the public streets
and roads, and required by law to maintain the public streets and sidewalks in a safe
condition. Auburn, et al. Motion at 39 (citing Chapter 35.77 RCW: RCW 35.22.280:
RCW 35.23.440(33); and Kennedy v. City of Everett, 2 Wn.2d 650, 653-54, 99 P.2d
614, amended by 4 Wn.21d 729, 103 P.2d 371 (1940). SeaTac also argues that the
Legislature has delegated authority to cities, not to utilities, to regulate placement of
utility poles and structures. Auburn et al. Motion at 39 (citing, and quoting, RCW
35A4.47.040). Citing additional case authority for propositions related to the primacy
of the transportation function and the cities” paramount responsibilities with respect
to “the public ways,” SeaTac concludes that the city’s standards, not PSE’s,
determine the need to relocate utility facilities. PSE, SeaTac argues, “has no right to
refuse to relocate its poles on the City rights-of-way.” Id. at 40. |

While we do not dispute the City’s contentions regarding its primary responsibility
for managing its public rights—of-way, we are concerned here with the administration
of PSE’s electric tariff and, in particular, who pays for what. Among other things, we
must not interpret that tariff in a way that would leave its application subject to
varying requirements that might be adopted by the many municipalities in which
PSE’s facilities are located. Such an interpretation would open the door to claims of
undue preference or discrimination as PSE was required to bear more or less costs for
otherwise siinilar or identical projects depending only on which city’s standards are
deemed to apply. Thus, it is important that we interpret Schedule 71 so that a single
standard applies to determinations of whether “the Company’s overhead system is
required to be relocated due to addition of one full lane or more to an arterial street or
road,” which triggers the 30 percent reimbursement obligation under Section 3 of
Schedule 71, and relieves the city from the 70 percent reimbursement to which it
otherwise would be subject under Section 3.

We find that the NESC standard PSE applies, which is grounded in the electricity-
related requirements of WAC 296-45-045, provides a reasonable, consistent basis
upon which to determine the allocation of cost responsibility under Schedule 71.
Under the facts presented, we determine that SeaTac should pay 30 percent of one-
quarter of the total cost of the conversion because one-quarter of the existing
overhead poles are required to be relocated, and 70 percent of the remaining three-
quarters of the total cost because six of the eight poles are not required to be relocated

1o accommodate the road widening.
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FINDINGS OF FACT

Having discussed above all matters material to our decision, and having stated
general findings and conclusions, the Commission now makes the following
summary findings of fact. Those portions of the preceding discussion that include
findings pertaining to the ultimate decisions of the Commission are incorporated by
this reference. '

(1)  The Washington Utilities and Transportation Commission is an agency of the
State of Washington, vested by statute with authority to regulate rates, rules,
regulations, practices, and accounts of public service companies, including
electric companies

(2)  The pleadings filed in this proceeding, together with the evidentiary support

provided by the parties® fact stipulations, affidavits, and other documents,
show that there is no genuine issue as to any material fact.

CONCLUSIONS OF LAW

Having discussed above in detail all matters material to our decision, and having
stated general findings and conclusions, the Commission now makes the following
summary conclusions of law. Those portions of the preceding detatled discussion
that state conclusions pertaining to the ultimate decisions of the Commission are
incorporated by this reference. »

(1)  The Washington Utilities and TransportatioﬁCommission has jurisdiction
over the subject matter of, and all parties to, these proceedings. Title 80 RCW.

(2)  PSEis a “public service company” and an “electrical company” as those terms
are defined in RCW 80.04.010, and as those terms otherwise may be used in
Title 80 RCW. PSE is engaged in Washington State in the business of
supplying utility services and commodities to the public for compensation.

3) PSE is entitled to judgment in its favor, as a matter of law, that it has
discretion under Section 4 of Schedule 71 reasonably to require the location of
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- underground facilities on private easements rather than in public rights-of-
way.

(4) - PSEis entitled to judgment in its favor, as a matter of law, that the disputed
requirements PSE proposes to memorialize in contracts that are “in a form
. satisfactory to the Company,” as provided under Section 3 of Schedule 71, are
neither inconsistent with the requirements of Schedule 71, nor unreasonable.

(5) PSE is entitled to recover fully the costs it incurs in connection with the
underground relocation of existing overhead electric distribution facilities that
are located on private easements along South 320" Street in Federal Way.

| (6)  Schedule 71 does not apply to the underground relocation of existing

overhead electric distribution facilities on 23™ Avenue at the intersection of
that roadway with South 320™ Street in Federal Way.

(7)  Section 3.b.1 of Schedule 71 requires, with respect to the 170" Street project
in SeaTac, that the City should pay 30 percent of one-quarter of the total cost
of the conversion and 70 percent of the remaining three-quarters of the total
cost, excluding trenching and restoration.

ORDER

THE COMMISSION ORDERS That PSE has the discretion under Section 4 of
Schedule 71 to require that portions of the existing overhead facilities it agrees to
convert to underground facilities along Pacific Highway South shall be located.on
private easements that are acquired at no cost to PSE. PSE may require contract

" provisions under Section 3 of Schedule 71 that memorialize the parties’ respective

obligations that arise from PSE’s exercise of discretion.

THE COMMISSION ORDERS FURTHER That PSE is entitled to recover fully the
costs it incurs in connection with the underground relocation of existing overhead
electric distribution facilities that are located on private casements along South 320™
Street in Federal Way.
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THE COMMISSION ORDERS FURTHER That Schedule 71 does not apply to the
underground relocation of existing overhead electric distribution facilities on 234

_ Avenue at the intersection of that roadway with South 320" Street in Federal Way.

THE COMMISSION ORDERS FURTHER That Section 3.b.1 of Schedule 71
requires, with respect 1o the 170™ Street project in SeaTac, that the City should pay 30
percent of one-quarter of the total cost of the conversion and 70 percent of the
remaining three-quarters of the total cost, excluding trenching and restoration.

DATED at Olympia, Washington, and effective this day of January, 2002.

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

MARILYN SHOWALTER, Chairwoman

RICHARD HEMSTAD, Commissioner

PATRICK J. OSHIE, Commissioner

NOTICE TO PARTIES: This is a final order of the Commission. In addition to
judicial review, administrative relief may be available through a petition for
reconsideration, filed within 10 days of the service of this order pursuant to
RCW 34.05.470 and WAC 480-09-810, or a petition for rehearing pursuant to
RCW 80.04.200 or RCW 81.04.200 and WAC 480-09-820(1).
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BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION

COMMISSION
CITY OF SEATAC, | )
)
Petitioner, )
)
v. ) DOCKET NO. UE-010891
v ’ ) '
PUGET SOUND ENERGY, INC. )
~ Respondent. )
)
................................................ )
CITY OF CLYDE HILL, ) )
. ) DOCKET NO. UE-011027
Petitioner, )
) ,
v. ) THIRD SUPPLEMENTAL ORDER:
. ) DECLARATORY ORDER ON
PUGET SOUND ENERGY, INC. ) MOTIONS FOR SUMMARY
) DETERMINATION
Respondent )
................................................ )

SYNOPSIS: The Commission interprets Puget Sound Energy, Inc.’s tariff Schedules
70 and 71, and determines the applicability of the two schedules to portions of
underground relocation projects in the cities of SeaTac and Clyde Hill.

PROCEEDINGS: Docket No. UE-010891 concerns a Complaint and Petition for
Declaratory Relief filed by the City of SeaTac on June 19, 2001. Docket No.
UE-011027 concerns a Complaint and Petition for Declaratory Relief filed by the
City of Clyde Hill on July 18, 2001. The complaints request that the Commission
enter a declaratory order, or orders, establishing the respective rights and obligations
of the cities and Puget Sound Energy, Inc. (PSE) in connection with PSE’s
administration of its tariffs that provide for the conversion of overhead electric
distribution systems to underground systems under Electric Tanff G, Schedules 70
and 71. The Commission consolidated Docket Nos. UE-010891 and UE-011027 by
order entered on July 30, 2001.
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The Parties requested that the Commission resolve these matters on a paper record
including certain stipulated facts. SeaTac and Clyde Hill filed their respective
Motions for Summary Determination by August 13, 2001, as required under the
procedural schedule. PSE filed its Response and Cross-Motion for Summary
Determination on August 24, 2001. SeaTac and Clyde Hill filed their rcspectxve
Replies on August 31, 2001.

PARTIES: Carol S. Amold and Laura K. Clinton, Preston Gates Ellis, LLP, Seattle,
Washington, represent the City of SeaTac. John D. Wallace, City Attomey, Clyde '
Hill, Washington, and Greg A. Rubstello, Ogden Murphy Wallace, P.L.L.C. represent
the City of Clyde Hill. Kirsten Dodge and Bill Bue, Perkins Coie, LLP, Bellevue, -
Washington, represent Puget Sound Energy. Mary Tennyson, Senior Assistant
Attorney General, Olympia, Washington, represents Commission Staff.

COMMISSION: The Commission denies the City of SeaTac’s Motion for Summary
Determination on its Complaint and Petition for Declaratory Judgment. The
Commission denies Clyde Hill’s Motion for Summary Determination on its
Complaint and Petition for Declaratory Judgment. The Commission grants PSE’s
Cross-Motion for Summary Determination.

MEMORANDUM

1. Background and Procedural History

The City of SeaTac filed a Complaint and Petition for Declaratory Relief on June 19,
2001, initiating Docket No. UE-010891. SeaTac’s pleading raised issues concerning
the interpretation and application of PSE’s tariff Schedules 70 and 71, which concern
the conversion of overhead distribution facilities to underground facilities in
residential and commercial areas in municipalities. PSE filed its Answer to SeaTac’s
Complaint and Petition on June 29, 2001. Later, on July 18, 2001, following certain
process described below, the City of Clyde Hill filed a Complaint and Petition for
Declaratory relief that raised issues factually and legally similar to those raised by
SeaTac. The Clyde Hill matter was docketed under No. UE-011027. Generally, the
Parties dispute the scope of PSE’s and the cities’ respective rights and obligations in
connection with the conversion of certain overhead electric distribution facilities to
underground facilitics.
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The Commission convened a joint prehearing conference in the SeaTac docket (i.e.,
No. UE-010891), and in somewhat related proceedings in Docket Nos. UE-010778
and UE-010911, on April 23, 2001, in Olympia, Washington, before Administrative
Law Judge Dennis J. Moss. Based on discussions at the prehearing conference, the
Commission found that the pleadings in Docket Nos. UE-010778 and UE-010911
presented common issues of fact and law, and consolidated the two dockets. The
Commission’s resolution of the issues in Docket Nos. UE-010778 and UE-010911
(consolidated) is the subject of a separate order entered today.

The City of Clyde Hill initially sought to press its case via intervention in Docket No.
UE-010891. It became apparent at the prehearing conference, however, that Clyde
Hill should file its own pleading for separate docketing, even though it was also
apparent that any such docket likely would be consolidated with Docket No. UE-
010891. As noted above, Clyde Hill did file its own Complaint and Petition for
Declaratory Relief in Docket No. UE-011027, and the matter was consolidated with
Docket No. UE-010891. ’

Discussion at the prehearing conference also suggested that Docket Nos. UE-010891
and UE-011027 (consolidated) might be amenable to résolution on stipulated facts |
and cross-motions for summary determination pursuant to WAC 480-09-426.
Accordingly, a schedule was set for such process. On August 2, 2001, the Partics
filed their Joint Statement of Issues, Stipulations of Fact, and Stipulated Exhibit List.
On August 13, 2001, SeaTac and Clyde Hill filed their respective Motions for
Summary Determination. PSE filed its Response to Motions for Summary
Determination and Cross Motion for Summary Determination on August 24, 2001.
SeaTac filed its Reply on August 31, 2002, and Clyde Hill filed its Reply on
September 4, 2001. The Commission heard oral argument on October 11, 2001.

1L Discussion and Decision
A. Governing Statutes, Rules, and Tariffs

Schedules 70 and 71 of PSE’s Electric Tariff G are attached as Appendices A and B
to this Order.

The following statutes and rules are most central to our consideration of the matters
raised by the Parties’ pleadings and motions:
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RCW 80.01.040 General Powers and Duties of Commission.

The utilities and transportation commission shall:

ok *
3) Regnlate in the public interest, as provided by the public service .
laws, the’ rates, services, facilitics, and practices of all persons
engaging within this state in the business of supplying any utility
service or commodity to the public for compensation, and related
activities; including, but not limited to, electrical companies . .

80.28.010 Duties as to rates, services, and facilities. . ..

{1) All charges xﬁadc demanded or recetved by any . . . electrical

company . . . for . . . electricity . . ., or for any service rendered or to
be rendered in connection therethh shall be jllSl fair, reasonable and
sufficient.

{2) Every . . . clectrical company . . . shall furnish and supply such
service, instrumentalities and facilities as shall be safe, adequate and
efficient, and in all respects just and reasonable.

-(3) All rules and regulations issued by any . . . electrical company .
affecting or pertaining to the sale or d:stn'butlon of its product, shall be
just and reasonable. N

80.28.020 Commission to fix Just, reasonable, and compensatory
rafes. )

Whenever the commission shall find, after a hearing had upon its own
motion, or upon complaint, that the rates or charges demanded, exacted,
charged or collected by any . . . electrical company . . . for . . . electricity
. . ., Or in connection therewith, or that the rules, regulations, practices or
contracts affecting such rates or charges are unjust, unreasonable, unjustly
discriminatory or unduly preferential, or in any wise in violation of the
provisions of the law, or that such rates or charges are insufficient to yield
a reasonable compensation for the service rendered, the commission shall
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determine the just, reasonable, or sufficient rates, charges, regulations,
practices or contracts to be thereafter observed and in force, and shall fix
the same by order.

80. 28.080 Published rates to be charged—Exceptions.

No . . . electrical company . . ., shall charge, demand, collect or
receive a greater or less or different compensation for any service
rendered or to be rendered than the rates and charges applicable to
such service as specified in its schedule filed and in effect at the

tme...

No . . . electrical company . . . shall extend to any person or’
corporation any form of contract or agreement or any rule or

- regulation or any privilege or facility except such as are regularly
and uniformly extended to all persons and corporations under like
circumstances. '

80.28.90 Unreasonable preference prohibited.

No . . . electrical company . . . shall make or grant any undue or
unreasonable preference or advantage to any person, corporation,
or locality, or to any particular description of service in any respect
whatsoever, or subject any particular person, corporation or
locality or any particular description of service to any undue or
unreasonable prejudice or disadvantage in any respect whatsoever.

80.28.100 Rate discrimination prohibited—Exception.

No . . . electrical company . . . shall, directly or indirectly, or by
any special rate, rebate, drawback or other device or method,
.charge, demand, collect or receive from any person or corporation
a greater or less compensation for . . . any service rendered or to be
rendered, or in connection therewith, except as authorized in this
chapter, than it charges, demands, collects or receives from any
other person or corporation for doing a like or contemporaneous
service with respect thereto under the same or substantially similar
~ circumstances or conditions.
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RCW 34.05.413 establishes our authority to conduct adjudicatory proceedings.
RCW 34.05.240 and WAC 480-09-230 establish our authority to enter declaratory
orders and establish certain process related to our consideration of petitions for
such relief.

WAC 480-09-426 provides that parties to an adjudication may file motions for
summary determination. Pursuant to WAC 480-09-426(2), a party requesting
summary determination must show that "the pleadings filed in the proceeding,
together with any properly admissible evidentiary support, show that there is no
genuine issue as to any material fact and the moving party is entitled to summary
determination in its favor." The Commission considers motions for summary
determination under "the standards applicable to a motion made under CR 56 of
the civil rules for superior court.” I/d. The civil rules provide:

The judgment sought shall be rendered forthwith if the pleadings,
depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that there is no genuine
issue as to any material fact and that the moving party is entitled to’
a judgment as a matter of law. :

CR 56(c). A material fact is one of such nature that it affects the outcome of the
litigation. Greater Harbor 2000 v. Seattle, 132 Wn.2d 267,279, 937 P.2d 1082
(1997). '

B. Legal Standards and Analytical Framework.

Filed and approved tariffs such as Schedules 70 and 71 have the force and effect
of state law. General Tel. Co. v. City of Bothell, 105 Wn.2d 579, 585 (1986).
When, as here, parties dispute what particular provisions require, we must look
first to the plain meaning of the tariff. Nat 'l Union Ins. Co. v. Puget Power, 94
Wn. App. 163, 171, 972 P.2d 481 (1999). If the tariff language is plain and

- unambiguous, there is no need to resort to rules of construction. Whatcom County

v. Bellingham, 128 Wn.2d 537, 546, 909 P.2d 1303 (1996); Food Servs. Of Am. v.
Royal Heights, Inc., 123 Wn.2d 779, 784-85, 871 P.2d 590 (1994); Waste
Management of Seattle v. Utilities & Transp. Comm’'n, 123 Wn. 2d 621, 629, 869
P.2d 1034 (1994); Vita Food Prods., Inc. v. State, 91 Wn.2d 132, 134, 587 P.2d
535 (1978). If the tariff language is not plain, or is ambiguous, the Commission
may examine the legislative history and other evidence to determine the meaning
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of the tariff and how it should be applied to the facts at hand. In interpreting an
ambiguous tariff the Commission is like a court interpreting an ambiguous statute.
As the Court says in Whatcom County:

If the statute is ambiguous, the courts must construe the statute so
as to effectuate the legislative intent. In so doing, weavoida
literal reading if it would result in unlikely, absurd or strained
consequences. The purpose of an enactment should prevail over
express but inept wording. The court must give effect to legislative
intent determined ‘within the context of the entire statute.’ '
Statutes must be interpreted and construed so that all the language
used is given effect, with no portion rendered meaningless or
superfluous. The meaning of a particular word in a statute ‘is not
gleaned from that word alone, because our purpose is to ascertain
legislative intent of the statute as a whole.’

128 Wn.2d at 546 (citations omitted); see City of Seattle v. Dept of L&I, 136
Wn.2d 693, 701, 965 P.2d 619 (1998).

C. Substantive Issues

The central issue in this consolidated proceeding is whether PSE’s schedule 70
(governing the conversion of overhead facilities to underground facilities in
residential areas) or Schedule 71 (governing conversion of overhead facilities to
underground facilities in commercial and certain other areas) applies to all or
portions of certain projects planned or underway in the respective cities. The
material facts are undisputed.

1. Stipulated Facts Related to SeaTac.

SeaTac and PSE stipulated to the following facts in their Joint Statement of
Issues, Stipulations of Fact, and Stipulated Exhibit List filed on August 2, 2001:

a. The City of SeaTac ("SeaTac") has requested and PSE has agreed to
convert its overhead facilities along South 170" Street between 3™
Avenue South and Military Road South (the "SeaTac Conversion
Area") to underground.
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b. SeaTac claims that PSE should undertake the conversion under the
terms of Schedule 70, while PSE claims that Schedule 71 applies to
the conversion.

c. South 170th Street is a collector arterial that provides access between
Military Road South and International Boulevard (Highway 99), as
well as SeaTac Airport. International Boulevard and SeaTac Airport
are commercial areas. The buildings currently Jocated within the
SeaTac Conversion Area are residential dwellings.

d. Stipulated Exhibit A is a true and correct copy of the aerial photograph
identified as “South 170" Street Phase 2 Improvements Project Area.”

e. Stipulafed Exhibit B is a true and correct copy of the map identified as
“City of SeaTac Zoning.”

. Stipulated Exhibit C is a true and correct copy of the map identified as

“City of SeaTac Comprehensive Plan.”

g PSE's existing overhead distribution system in the SeaTac Convexéion
Area is a three-phase feeder system, not a single-phase system. The
service lines from the distribution system are single-phase.

2. Stipulated Facts Relating to Clyde Hill:

Clyde Hill and PSE stipulated to the following facts in their Joint Statement of
Issues, Stipulations of Fact, and Stipulated Exhibit List filed on August 2, 2001:

a. The City of Clyde Hill ("Clyde Hill") has requested that PSE convert its
overhead facilities to underground along 92nd Avenue N.E. between

approximately N.E. 13th Street and N_E. 20th Street, along N.E. 13th Street
from 92nd Avenue N.E. eastward to the end of N.E. 13th Street, along N.E.

19th Street from 92nd Avenue N.E. to 94th Avenue N.E,, along N.E. 20th

Street from just west of 92nd Avenue N.E. to 96th Avenue N.E., along 94th

Avenue N.E. from N.E. 19th Street to approximately N.E. 21st Street, and
along private drives and through private property running east of and
perpendicular to 92nd Avenue N.E. and west of and perpendicular to 94th

Avenue N.E. ("Clyde Hill Project”). Stipulated Exhibit D shows the details of
the locations of facilities that Clyde Hill wishes to convert to underground.
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b. PSE has agreed that facilities in the following conversion areas within the
Clyde Hill Project should be performed under Schedule 70: N.E. 13th
Street from 92nd Avenue N.E. eastward to the end of N.E. 13th Street,
N.E. 20th Street from just west of 92nd Avenue N.E. to 96th Avenue N.E.,
and along 94th Avenue N.E. from N.E. 19th Street to approximately N.E.
21st Street. See Exhibit D, pink highlighting. PSE's existing overhead
facilities in these areas are a single-phase system.

¢. PSE claims that facilities in the following conversion area should be
performed under Schedule 71: along 92nd Avenue N.E. between
approximately N.E. 13th Street and N.E. 20th Street. See Exhibit D,
yellow highligbting. PSE's existing overhead facilities along 92nd
Avenue N.E. are a three-phase feeder system, not a single-phase system.

d. PSE claims that facilities in the following conversion areas are not subject

to either Schedule 70 or Schedule 71, and should be converted only if
Clyde Hill pays 100% of the actual costs of the conversion: along private
drives and through private property running east of and perpendicular to
92nd Avenue N.E. and-west of and perpendicular to 94th Avenue N.E.

~ See Exhibit D, green highlighting. PSE's existing overhead facilities in .
these areas are located on PSE easements, or by invitation of the property
owner, and there is no public thoroughfare in these areas. Clyde Hill
claims that Schedule 70 is applicable to these facilities.

e. Clyde Hill consists of approximately 2,900 residents and 1,100 households.
There are two commercially developed lots within the corporate limits of
the City and certain public and private schools and churches and city
buildings, all of which are located outside the conversion area and LID
boundary and receive electrical service from service lines outside of the
conversion area and LID boundary. The commercially developed lots
contain a gas station/convenience store and a Tully’s Coffee shop.

f. The Clyde Hill Project arose after a neighborhood of about 100 homes in a
contiguous location petitioned the City Council to form a local
improvement district (LID) for the purpose of burying the utility lines and
installing street lighting in the neighborhood.

g. The City paid PSE $4,000.00 for developing a set of preliminary design
plans. ’
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h. On June 22, 2000, PSE provided to Clyde Hill PSE's estimate of the costs
of the conversion for the Clyde Hill Project based on PSE's assertion of
the application of Schedules 70 and 71, as described above. Stipulated
Exhibit E is a true and correct copy of PSE's Project Estimate for Clyde
Hill dated June 22, 2000. Clyde Hill advised PSE that it disagreed with
PSE's position, and that it felt that Schedule 70 applied to the entire
Project. :

1. Approximately one year later, on June 12, 2001, after a public hearing, the
City Council passed Ordinance No. 836 (Stipulated Exhibit F) creating the
Local Improvement District No. 2001-01 for the conversion of overhead
to underground facilities and ordering "the making of certain
improvements consisting of the undergrounding of overhead lines as
described in the property owners' petition therefore, to include such proper
appurtenances, if any, as may be determined by the Council.”

j. The total area within the boundary of the LID is zoned R1 Residential and
is developed with single family residential structures. Stipulated Exhibit

G is a true and correct copy of the City map depicting the zoning of the
LID and boundary. :

k. The buildings currently located within the Clyde Hill Project are all
residential dwellings. '

l.  The electrical distribution lines proposed to be converted to underground.
in the LID are 15,000 volts or less. ’

3. Commission Analysis and Decision.
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a. Which rate schedule applies to three-phase lines
running through residential areas?

The cities argue that Schedule 70 is unambiguous and applies to the facts by its
plain terms. They focus on the residential character of the land-use on property
adjacent to the roadways as the sole criterion by which the Commission should
define the clause “in areas which are zoned and used exclusively for residential
purposes.” Since there is no dispute that the land-use within the area where
undergrounding is to occur is residential, the cities argue it follows that Schedule
70 applies.

In a similar {'ein, the cities argue that Schedule 71 does not apply because the
residential character of the land-use adjacent to the undergrounding project means

~ the project does not meet the Schedule 71 criterion: “areas of such municipalities

which have electrical load requirements which are comparable with developed
commercial areas.”

PSE argues that the tariff contemplates looking beyond the land-use in the
Conversion Area to determine whether there is “exclusive” residential use. PSE
argues that the character of the infrastructure (both the roadway and the electric
system) also is a key criterion. Thus, PSE argues that because the roads are
arterial collectors, which connect commercial areas that require three-phase
power, and because the facilities are a three-phase distribution backbone system
that runs along those roadways, the areas in question are not “used exclusively for
residential purposes.”

PSE also argues that the tariff languagé is ambiguous, and that it is appropriate to
look beyond the words to the legislative history. The “legislative history” PSE
focuses on is the evidence and analysis that were used to determine the current
rates and charges, which were based on the cost of undergrounding single-phase
facilities, and which expressly excluded the significantly higher cost of
undergrounding three-phase facilities. PSE urges us to infer from this history that
Schedule 70 does not and was never meant to apply te the undergrounding of
three-phase distnibution systems. .

PSE argues that Schedule 71 applies because the engineering characteristics of the
distribution system along these roadways are dictated by the existence of
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commercial electric load requirements (i.e., three-phase power) at one or both
ends of the arterjal collector roadways. Thus, PSE argues, the project falls within.
the scope of Schedule 71°s “areas of such municipalities which have electrical
Joad requirements which are comparable with developed commercial areas.” PSE
contends that it does not matter whether the commercial areas served by the three-
phase system are adjacent to the project area, as in the SeaTac case, or in some
other part of the community, as in the Clyde Hill case.

We find that PSE’s tariff Schedule 70 suffers from afnbiguity. Viewed from

different perspectives, as the parties have here, the schedule-applicability
languagé at issue could reasonably be interpreted to mean quite different things,
leading to entirely different results when applied to the facts at hand. The
language in Section 2 of Schedule 70 that defines the availability of the ra_té
schedule in terms of “areas which are zoned and used exclusively for residential
purposes,” if viewed strictly from a Jand-use perspective in the context of the
stipulated facts, supports the interpretation argued by the cities. When we
consider, however, that the rate schedule does not concemn the governance of
land-use, but rather the governance of services provided by an electric utility, the
interpretation argued by PSE is at least equally plausible. '

Guided by the principles stated in Whatcom County, supra, and reiterated in
numerous Washington Supreme Court cases, we conclude that PSE’s
interpretation is the more reasonable of the two. Specifically, we find that the
criterion “used exclusively for residential purposes” in Section 2 of Schedule 70
refers to electrical characteristics as well as land-use characteristics. In this case,
the three-phase feeder lines that run along 170™ Street in SeaTac, and along 92™
Avenue in Clyde Hill, are stipulated to be present in those locations to support
PSE’s distribution of electricity necessary to meet commercial load requirements.
The areas in question, thus, are not used exclusively by PSE for residential
purposes but, rather, are used by PSE for commercial purposes. It follows that
Schedule 70 does not apply to the undergrounding projects along 170" Street in
SeaTac, and along 92" Avenue in Clyde Hill.

Alternatively, the undergrounding projects along 170™ Street in SeaTac, and
along 92™ Avenue in Clyde Hill are in areas of the respective municipalitics that
have electrical load requirements that are “comparable with developed
commercial areas.” Our focus, again, is on PSE’s use of the right-of-way, or arca
along the right-of-way, for purposes of electric power distribution. The presence
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of commercial Joad requirements in various geographic locations in and around
the specific project locations requires that PSE install three-phase feeders along
specific routes. The routes at issue were selected as suitable for that purpose and
PSE uses those routes to provide power to meet commercial load requirements.
Thus, Schedule 71 applies by its terms to undergrounding projects in the locations
at issue whether one interprets the route as “commercial” or as an area that has
“electrical load requirements which are comparable with developed commercial
areas.”

Compelling support for our interpretation is found in the legislative history
provided by Mr. Lynn Logen in his affidavit and in Addendum 9 to his affidavit.
In support of the tariff when its rate was last revised in 1984, PSE submitted a
cost study. PSE initially compiled the costs of undergrounding projects in six
geogniphical areas. Two of these areas, however, were excluded from the cost-
study because they contained three-phase facilities. The costs to underground the
remaining four areas, which contained only single-phase facilities, formed the
basis for the rates in Schedule 70 of $20.33 per centerline foot. The clear (and
only) inference to be drawn is that Schedule 70 was not intended to cover three-
phase facilities regardless of their location. Indeed, if Schedule 70 were read to
include three-phase facilities, it could not be said to reflect fair, just, reasonable,
and compensatory rates, because the cost-study does not support application of
the $20.33 rate to three-phase facilities.

In light of the relative costs associated with the two types of conversion work
(i.e., single-phase and three-phase), it is logical and reasonable to apply Schedule
70 to single-phase conversion work and Schedule 71 to three-phase conversion
work. Mr. Logen testified that:

PSE has estimated that the total cost for the SeaTac Conversion
will be $454,870.00. If the existing overhead system were a
single-phase rather than a three-phase system, PSE estimates that
the cost of the conversion would be $222,632.39. Similarly, PSE
has estimated that the total cost for converting the existing
overhead facilities along 92 Ave. N.E. in Clyde Hill will be
$382,521. If the existing overhead system along 92™ Avenue N.E.
were a single phase system, PSE estimates that the cost of that
conversion would be $194,107.37.
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Id. at §11. Thus, in the case of the SeaTac project, the cost for converting the

three-phase system to underground is more than twice the cost that would be

. incurred were this a single-phase system. The difference for the Clyde Hill

project is slightly less, but of a similar magnitude.

Our interpretation is rooted in the subject matter of the tariff (i.e., the appropriate
rate for an electric company’s service) and its legislative hfstory. This
interpretation is also consistent with the way the tariff has been administered since
its inception. Mr. Logen testified that, as the person responsible for the
administration of Schedules 70 and 71 for the past eleven years, he has .
consistently interpreted Schedule 70 to apply only to conversions of single-phase
distribution systems to underground, and he has consistently interpreted Schedule

" 71 to apply to conversions of three-phase systems to underground, regardless of

whether the three-phase system has been located in an area that is residential in

terms of its zoning and land-use. Logen Affidavit at §13. Mr. Logen testified that

he is “not aware of any cases in which three-phase systems have been converted

to underground under Schedule 70.” Id. Thus, our interpretation of the tariff
language in a way that is consistent with the history concerning the administration
of these rate schedules, which has been continuously subject to our oversight, '
incidentally precludes assertions of discrimination and undue preference.

b. Does Schedule 70 apply by its terms or by inference to the
- private drives in Clyde Hill? -

Tuming to the additional dispute that is limited to the Clyde Hill matter, the City
contends that PSE is required to treat the entire “conversion area,” including
public roads and private drives, under a single rate schedule, Schedule 70. Clyde
Hill’s initial argument is sufficiently brief to quote in full (underlining in
original):

Schedule 70 applies to the work to be performed in private
casements and along 92™ Avenue NE that is part of the conversion

area because it is part of the "conversion area.” The "conversion
area” meets all of the criteria of Section 2. Even that portion of the
conversion area described in Stipulated Fact No. 12, where the
existing overhead lines are within easements along private drives,
are within the clear language and criteria of Section 2 of Schedule
70. The conversion area is clearly greater than one city block in
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length. There is no language in Section 2 that provides for
segmenting, or breaking down, a contiguous conversion area into
smaller segments for purposes of applications of the tariff.

~ Therefore, there is no basis in Section 2 to reasonably argue that
the private drives are to be evaluated separately from other
segments of the conversion area.

In sum, all of the conversion area comes within the clear scope of
coverage of Schedule 70. There is no ambiguity in the language of
Schedule 70. There is no legal basis for the Commission to go
beyond the clear language of Schedule 70 to ascertain the WUTC’s
intent when it approved the tariff.

PSE responds that it is entirely appropriate to treat different portions of the project
under different schedules, depending on the character of the roadway and the
electric system. PSE argues that it historically has interpreted Schedule 70 to not
apply to private drives because neither a private landowner nor a municipality can
require PSE to underground facilities where PSE has an easement or prescriptive
right. PSE argues that Schedule 70 sets the terms and conditions only for
undergrounding of facilities that could potentially be subject to mandatory
undergrounding; that is, facilities Jocated in public rights-of-way. PSE argues that
it has the sole discretion when its facilities are on private property to decide
whether, and on what terms, to underground, if requested. PSE argues that no
tariff is required to permit it to charge private property owners, or municipalities
requesting undergrounding on private property, 100 percent of the costs.

PSE also argues that to interpret Schedule 70 to apply to PSE’s facilities located
on private property would be contrary to the tariff language in Section 2 that
refers to “public thoroughfares.” PSE argues that if Schedule 70 is deemed to
apply to private drives, it will not be able to charge any rate because the rate
language in Section 3.b. of the tariff refers to “$20.33 per centerline foot of all
public thoroughfares.”

Clyde Hill’s logic suffers from a bootstrapping circularity (private drives must be
converted at the Schedule 70 rate if the private drives are in a conversion arca

subject to Schedule 70) and does not reach the question at issue: whether private
drives fall within the scope of Schedule 70. Clyde Hill’s argument can only hold
if we find that a “conversion area” comprises all work within a given geographic
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area over a given period of time, and that once a “conversion area” is defined, all
work within it must be charged at the same (presumably lowest) rate, regardless
of whether the nature of the land and electrical use is commercial or residential, or
on public thoroughfares or on private drives.

As our discussion in the previous section makes clear, it is not only rational but
necessary that undergrounding work be segmented into different functional and
rate categories—necessary in order to accord both Schedule 70 and 71 their full
and complementary scopes, and necessary in order to align the rates with the
underlying cost-studies that were used to support the schedules when they were
first established. Whether one calls this segmentation separate conversion areas
with separate rates, or one conversion area with separate rates, is a difference in
semantics only. It is the character of the land and electrical function that
determines whether the rate charged is covered by Schedule 70, Schedule 71—or,
as Puget argues, no schedule at all.

The clear language of Schedule 70 limits its scope to areas that are a) at least one
city block in length, or b) absent city blocks, at least six building lots abutting

 either side of a “public thoroughfare.” The parties have stipulated that “there is

no public thoroughfare in these areas,” so they have stipulated to facts that by
their explicit terms cannot qualify under (b). These same stipulated facts, we find,
preclude application of (a), because city blocks are along public streets and rights-
of-way, which must also be “public thoroughfares.” We do not believe “city
block™ can be read to mean an abstract length along something other than a public
street or right-of-way, because the language in (a) directs that in the “absence of
city blocks” (which to us implies the physical presence, in general, of city streets
or rights-of-way that form “blocks,” not an abstract length), the language in (b)
controls. That is, there are not three alternatives: a real city block, a private drive
at Jeast the length of a city block, and a public thoroughfare with at least six
building lots on either side. There are only two altematives, and private drives
must fit within the definition of “public thoroughfare” to qualify. Also, only by
reading the language as we have, does the rate--$20.33 per centerline foot along
the public thoroughfare—make sense, and cover all situations under Schedule 70.

There is no definition in Schedule 70 of “public thoroughfare.” In other contexts,
(e.g.. Schedule 85, which govems line extensions), the term encompasses private
land that has certain aspects functionally similar to public roads. In a future case,
or in a new tariff filing, we may have the opportunity to review the appropriate
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definition of “public thoroughfare,” for purposes of Schedule 70. In either event,
we could contemplate one or more factual situations, which might inform such a
review. Here, the stipulated facts preclude any discussion of what constitutes a
“public thoroughfare” because the parties stipulate that there is no public
thoroughfare. ”

Not being a “city block” or a “public thoroughfare,” the private drives in question
do not fall under Schedule 70, so we deny Clyde Hill’s petition for declaratory
judgment that Schedule 70 applies, and we grant Puget’s motion for a
determination that Schedule 70 does not apply.

-The remaining (j\lestion is whether, since Schedule 70 does not apply, we must

grant Puget’s cross-motion asking us for a summary determination that the -
customers on the private drives in Clyde Hill (or the City, on their behalf) must
pay 100% of the costs. There was very little briefing on this question (none by
Clyde Hill), as the parties were more focused on whether Schedule 70 applies.
We find that Puget should be able to recover its costs under the facts of this case
for discretionary undergrounding activities that fall outside the scope and
prescriptions of any existing tariff. We caution, however, that our ruling is
limited to the bare-bones facts of this case. The great variety of easements and
other arrangements respecting private lands may admit of other treatment, in
other situations, depending on the facts and applicable tariffs.

FINDINGS OF FACT

Having discussed above all matters material to our decision, and having stated
general findings and conclusions, the Commission now makes the following
summary findings of fact. Those portions of the preceding discussion that include
stipulated facts and other findings pertaining to the ultimate decisions of the
Commission are incorporated by this reference.

(1)  The Washington Utilities and Transportation Commission is an agency of
the State of Washington, vested by statute with authority to regulate rates,
rules, regulations, practices, and accounts of public service companies,
including electric companies.
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(2)  The pleadings filed in this proceeding, together with the evidentiary
support provided by the parties’ fact stipulations, affidavits, and other
documents, show that there is no genuine issue as to any material fact.

CONCLUSIONS OF LAW

Having discussed above in detail all matters material to our decision, and having
stated general findings and conclusions, the Commission now makes the
following summary conclusions of law. Those pertions of the preceding detailed
discussion that state conclusions pertaining to the ultimate decisions of the
Commission are incorporated by this reference.

4} The Washington Utilities and Transportation Commission has jurisdiction
over the subject matter of, and all parties to, these proceedings. Title 80
RCW.

(2)  PSE is a “public service company” and an “electrical company” as those
terms are defined in RCW 80.04.010, and as those terms otherwise may be
used in Title 80 RCW. PSE is engaged in Washington State in the
business of supplying utility services and commodities to the public for

compensation.

(3) PSEis entitled to judgment in its favor, as a matter of law, that Schedule
71 applies to the underground relocation of existing overhead electric
distribution facilities that arc located in the SeaTac and Clyde Hill

" Conversion Areas and are part of PSE’s three-phase power distribution

system.

(4)  PSE s entitled to judgment in its favor, as a matter of law, that Schedule
70 does not apply to the underground relocation of existing overhead
electric distribution facilities that are part of PSE’s single-phase power
distribution system located in the Clyde Hill Conversion Area on private
property alongside private roadways.

5 " PSEis entitled to recover fully the costs it incurs in connect%on with the
underground relocation of existing overhead electric distribution facilities
that are part of PSE’s single-phase power distribution system Jocated in
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the Clyde Hill Conversion Area on private property alongside private
roadways. :

ORDER

THE COMMISSION ORDERS That PSE’s tariff Schedule 71 applies to the
conversion of PSE’s overhead facilities along South 170" Street between 37
Avenue South and Military Road South in SeaTac (the "SeaTac Conversion
Area™) to underground.

THE COMMISSION ORDERS FURTHER That PSE’s taniff Schedule 71 applies
to the conversion of PSE’s overhead facilities along 92™ Avenue NE between NE
13" Street and NE 20™ Street in Clyde Hill to underground.

THE COMMISSION ORDERS FURTHER That PSE’s tariff Schedule 70 does
not apply to the conversion of PSE’s overhead facilities on private property along
private drives that are within the Clyde Hill Conversion Area, and PSE is entitled
to recover fully the costs it incurs in completing such conversion.

'DATED at Olympia, Washington, and effective this day of January 2002.

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

MARILYN SHOWALTER, Chairwoman

RICHARD HEMSTAD, Commissioner

PATRICK J. OSHIE, Commissioner




DOCKET NOS. UE-010891 and UE-011027 PAGE 20

NOTICE TO PARTIES: This is a final order of the Commission. In
addition to judicial review, administrative relief may be available through a
petition for reconsideration, filed within 10 days of the service of this order
pursuant to RCW 34.05.470 and WAC 480-09-810, or a petition for
rehearing pursuant to RCW 80.04.200 or RCW 31.04.200 and WAC 480-09-

820(1). ,




