BEFORE THE WASHINGTON STATE 

UTILITIES AND TRANSPORTATION COMMISSION

	In the Matter of the Petition for Arbitration of an Amendment to Interconnection Agreements of

VERIZON NORTHWEST INC.

with 

COMPETITIVE LOCAL EXCHANGE CARRIERS AND COMMERCIAL MOBILE RADIO SERVICE PROVIDERS IN WASHINGTON 

Pursuant to 47 U.S.C. Section 252(b), and the Triennial Review Order.
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	DOCKET NO. UT-043013

MCI PETITION FOR REVIEW OF ORDER NO. 10





MCImetro Access Transmission Services, LLC (“MCI”) hereby files this Petition for Review pursuant to WAC 480-07-810, requesting that the Washington Utilities and Transportation Commission (the “Commission”) amend Order No. 10 entered in this docket on September 13, 2004.  As grounds therefor, MCI states as follows:
PROCEDURAL HISTORY

1 
This proceeding involves a petition Verizon Northwest Inc. (Verizon) filed with the Commission requesting arbitration pursuant to 47 U.S.C. § 252(b)(1) of the Telecommunications Act of 1996, Public Law No. 104-104, 101 Stat. 56 (1996) (Act), and the Federal Communications Commission’s (FCC) Triennial Review Order.
  The petition was served on all competitive local exchange carriers (CLECs) and Commercial Mobile Radio Service (CMRS) providers in Washington that have entered into interconnection agreements with Verizon.  

2 Verizon filed its arbitration petition with the Commission on February 26, 2004.  On March 2, 2004, the D.C. Circuit entered its decision in United States Telecom Association v. Federal Communications Commission, 359 F.3d 554 (D.C. Cir. 2004) (USTA II).  In its decision, the D.C. Circuit vacated and remanded significant portions of the FCC’s Triennial Review Order, but stayed the effect of its decisions for 60 days.  The D.C. Circuit later extended the effect of the vacatur until June 16, 2004, at which time the court’s mandate became effective.
3 On May 7, 2004, Verizon filed with the Commission a Motion to Hold Proceedings in Abeyance Until June 15, 2004.  A number of carriers filed responses opposing Verizon’s motion.  On May 21, 2004, in Order No. 04, the arbitrator granted Verizon’s request to hold proceedings in abeyance, subject to the condition that Verizon maintain the status quo under existing interconnection agreements in Washington State by continuing to offer UNEs consistent with the agreements at existing rates pending completion of the arbitration.  

4 On June 15, 2004, the arbitrator entered Order No. 05 in this proceeding.  That Order denied several motions to dismiss Verizon’s arbitration petition, and granted a motion to maintain status quo, requiring Verizon to “continue to provide all of the products and services under existing interconnection agreements with CLECs at the prices set forth in the agreements, until the Commission approves amendments to these agreements in this arbitration proceeding or the FCC otherwise resolves the legal uncertainties presented by the effect of the mandate in USTA II.”  Order No. 05, ¶ 55.  

5 On June 18, 2004, Verizon filed a Petition for Review of Order Requiring Verizon to Maintain Status Quo.  On June 28, 2004, a number of parties filed answers to Verizon’s petition.   Included in the answer of the Joint CLECs was a request that the Commission issue an order prohibiting Verizon from discontinuing unbundled switching at Verizon’s Mount Vernon switch.  Verizon filed a reply, as well as statements of supplemental authorities.  
6 On August 13, 2004, the Commission entered Order No. 08, Order Denying in Part Verizon’s Petition for Review of Order No. 05; Requiring Verizon to File Copies of Individual Interconnection Agreements and denying the Joint CLECs’ request that the Commission address Verizon’s actions with regard to the Mount Vernon switch.  The Commission suggested that the Joint CLECs raise their concerns with the Mount Vernon switch using the proper procedural mechanism.
7 On August 31, 2004, a number of CLECs, i.e., Advanced TelCom, Inc. (ATI), AT&T Communications of the Pacific Northwest, Inc. and AT&T Local Services on behalf of TCG Seattle (collectively AT&T), Covad Communications Company (Covad), MCI, Inc. (MCI), and United Communications, Inc., d/b/a UNICOM (UNICOM), collectively the Competitor Group, filed with the Commission a motion for enforcement of Order No. 05 in this proceeding, the CLECs’ interconnection agreements and the Triennial Review Order.  The Competitor Group asserted that Verizon’s planned conversion from a circuit switch to a packet switch in Mt. Vernon, Washington, on September 10, 2004, violates these orders and agreements.

8 At a prehearing conference held on September 7, 2004, the arbitrator heard argument on the motion for enforcement.  Based upon concerns raised by the CLECs that Verizon’s planned switch conversion may cause disruption to customers, the Commission scheduled a hearing on short notice for September 9, 2004, to determine whether the switch conversion would affect customers served by the switch or was purely a matter of pricing.  

9 MCI, UNICOM, and Verizon each offered witness testimony during the hearing:  MCI presented as a witness Ms. Sherry Lichtenberg, Senior Manager of Operations for MCI; UNICOM presented Mr. Michael D. Daughtry, Vice President of Operations for UNICOM; and Verizon presented Ms. Kathleen McLean, Senior Vice President of Customer Relations and Wholesale Products for Verizon.  

10 MCI offered as Exhibit No. 1 the June 8, 2004, notice of network change sent by Verizon to CLECs.  Verizon offered the following three exhibits:  Exhibit No. 4, a July 20, 2004, follow-up letter to CLECs from Verizon; Exhibit No. 5, a June 11, 2004, letter from Ivan Seidenberg of Verizon to FCC Chairman Powell; and Highly Confidential Exhibit No. 6, a description of the CLECs and lines operating out of the Mt. Vernon switch, the types of interfaces used by the CLECs, and the amount of activity of CLECs on the WYSE GUI ordering interface.  Exhibits 1, 4, and 5 were admitted and Verizon withdrew Highly Confidential Exhibit No. 6.
11 On September 13, 2004, the Arbitrator issued a ruling requiring the CLECs to process orders at the Mount Vernon switch as resale orders and requiring Verizon to charge CLECs UNE-P rates for all new and existing resale and UNE-P orders.  The Arbitrator determined:
The Competitor Group’s motion requests a finding that Verizon is in violation of Order No. 08, their interconnection agreements, and the Triennial Review Order.  We do not reach in this Order the issue of whether Verizon is, in fact, in violation of these orders and agreements, but find that Verizon must maintain the status quo under the agreements until this determination is made in a separate proceeding, discussed below.  The Competitor Group has shown sufficient basis for Commission to direct Verizon to maintain the status quo under the CLECs interconnection agreements by requiring Verizon to charge no more for the resale service provided out of the Mt. Vernon packet switch than it would for UNE-P service Verizon provided prior to the switch conversion.  The Commission acts in this order to preserve the status quo consistent with our prior status quo order, not in the nature of temporary injunction, interim relief, or action upon emergency adjudication.  
Given that the switch conversion is scheduled to go forward on Friday, September 10, 2004, the Commission, like the Competitor Group, does not seek to prevent or modify the scheduled switch conversion, or any planned changes to Verizon’s OSS or billing systems.  In order to maintain the status quo under Order No. 08, Verizon may convert CLEC UNE-P lines to resale service, as planned under the switch conversion, but must charge CLECs no more than the UNE-P rate for that service.  Verizon must either manually modify the bills to affected CLECs after they are electronically generated from Verizon’s billing systems, or allow CLECs to use the billing dispute process in their interconnection agreements to dispute the bill for resold service and pay no more than the UNE-P amount for the affected lines until this issue, and the appropriate remedy due to either the CLECs or Verizon, is resolved in a later proceeding.  CLECs may continue to order lines from Verizon out of the Mt. Vernon switch equivalent to the UNE-P service they currently order, but must order the lines as a resale product as the Mt. Vernon switch is not programmed to provide UNE-P service.

Based upon the parties’ pleadings, there remains in dispute the issue of whether the provisions in the Triennial Review Order, other FCC Orders and interconnection agreements allow the replacement of existing circuit switches used for voice service with packet switches, rather than the mere deployment of packet switching.  This issue must be determined on the merits in a separate proceeding.  Pursuant to WAC 480-07-370(1(b)(i) and WAC 480-07-395(4), the Commission will treat the Motion for Enforcement as a petition for enforcement filed under WAC 480-07-650, for purposes of commencing a new adjudicative proceeding to address the petition.  

12 On September 17, 2004, the Joint CLECs filed a Petition for Enforcement of their Interconnection Agreements with Verizon as instructed by the Arbitrator.  In that Petition, the Joint CLECs are asking the Commission to require Verizon to honor the terms of their existing interconnection agreements and continue to provide unbundled switching and combinations of UNEs that include unbundled switching at the Mount Vernon switch.
13 WAC 480-07-650 provides 90 days for the Commission to consider a petition for enforcement of an interconnection agreement.  Thus, the terms of Order No. 10 will govern the provision of services at the Mount Vernon switch until the Commission is able to resolve the parties’ dispute.  

14 MCI believes that the Arbitrator’s decision in Order No. 10, requiring CLECs to process their UNE-P orders as resale orders is in error, and asks the Commission to order Verizon to continue to process CLEC UNE-P orders as UNE-P orders.
ARGUMENT

A.
The Commission should accept interlocutory review because MCI will suffer substantial prejudice as a result of Order No. 10 in that it will be unable to process new orders for local residential and small business services in the area served by the Mount Vernon switch.

15 WAC 480-07-810 (2) provides that interlocutory review is discretionary with the Commission and that the Commission may accept review if it finds that, among other reasons, review “is necessary to prevent substantial prejudice to a party that would not be remediable by post-hearing review.”

16 Here, MCI will suffer substantial prejudice in that it will be unable to process new orders for local residential and small business services in the area served by the Mount Vernon switch, at a minimum, until this issue is resolved in the enforcement proceeding, Docket No. 041127, sometime in mid-December 2004.  If MCI were to petition for reconsideration of Order No. 10 in post-hearing proceedings in this docket, the matter would not be resolved until first quarter 2005. 
17 MCI’s witness, Sherry Lichtenberg, testified in the September 9, 2004 hearing that MCI would be harmed by Verizon’s discontinuance of unbundled switching, among other ways, in that it would have “to stop selling all together to new customers since we do not – would not have a way to place the order since our ordering is done via electronic data interchange, EDI.”
  Ms. Lichtenberg continued, 
MCI as I said uses EDI to address customers, to sell and to manage.  We do not have the capability today to place an EDI order for total services resale.  That would require us to build a new OSS interface, and we certainly wouldn’t be able to build that interface for a single central office, nor would we be able to really sell to customers by looking at which specific central office they were in and tailoring that product on a central office by central office basis.  We sell The Neighborhood today, which is a product that has a standard set of features and functionality.  And frankly, I don’t know whether we would be able to sell that at all once we were – if we were ever forced to do resale.  We do not have a resale capability.
 

18 Verizon’s witness testified during that hearing that it provides local service to more than 49,000 access lines served out of the Mount Vernon central office.
 MCI testified that it began to market its Neighborhood product to customers in the Mount Vernon area in early 2004 and provides services to more than 100 customers in that area.
   Without the ability to process orders via UNE-P, MCI will lose the ability to offer its Neighborhood product to the 49,000 access lines currently served by Verizon in the Mount Vernon area.  Although it is admittedly doubtful that MCI would gain 49,000 customers in the months it will take for the Commission to resolve the issues between the parties in the enforcement proceeding or in the post hearing process of this docket, MCI would likely add customers over the next several months.  As a result of Order No. 10, MCI is precluded from adding even one customer in the coming months.  Moreover, end users are deprived of the choice of MCI as an alternative local provider to Verizon in that area of Washington.
19 Because MCI will suffer substantial prejudice in losing its ability to provide local services to new customers in the Mount Vernon area if Order No. 10 is allowed to stand, MCI respectfully requests that the Commission accept interlocutory review of the Order.   
B.
Order No. 5 requires Verizon to continue to provide UNE-P to CLECs at the Mount Vernon switch.

20 In Order No. 5, the Commission directed Verizon to continue to provide products and services under the terms of its interconnection agreements, including prices, until such time as the arbitration proceeding concludes or the FCC resolves the legal uncertainties arising from the Triennial Review Order and USTA II decision.
  The Commission affirmed that decision in Order No. 8.
  
21 In Order No. 10, the Arbitrator stated that she acted, “to preserve the status quo consistent with our prior status quo order.”
    Order No. 10 is not consistent with the status quo order, however, since it allows Verizon to discontinue its provision of UNE-P to CLECs in the Mount Vernon area.  
22 In Order No. 5, the Commission specifically stated that maintaining the status quo “will allow negotiation or arbitration of amendments to such agreements to proceed without the threat of sudden or unplanned discontinuation of services and products[.]”
   Although Order No. 10 maintains unbundled switching and UNE-P prices, it alters the terms of the interconnection agreements as to the ordering and provisioning of these elements at the Mount Vernon switch.  The Order requires CLECs to process UNE-P orders using the resale process.  
23 The Arbitrator noted MCI witness, Ms. Lichtenberg’s testimony in her Order and incorrectly concluded, “it will be more burdensome for MCI to order service for new customers served by the switch.”
 In fact, Ms. Lichtenberg’s testimony demonstrated that MCI does not have the current capability to order service for new customers served by the switch.
  Therefore, the Order effectively eliminates UNE-P for MCI and its potential customers in the Mount Vernon area.

24 Order No. 10 also violates the overall purpose of Order No. 5, which recognized an “overriding public interest in maintaining stability in the local telecommunications marketplace in Washington State until these matters [involving USTA II] are resolved.”  Id. at ¶ 54.    
25 Order No. 10 allows Verizon to force CLECs to process orders using Verizon’s resale platform despite interconnection agreement language that requires Verizon to continue to provide UNE-P throughout its Washington territory.  This disturbs the stability of the telecommunications market in that CLECs, like MCI, can no longer offer its Neighborhood product to new customers in the Mount Vernon area.  It also causes uncertainty in the minds of the CLECs as to the stability of their interconnection agreement rights.  Verizon was able to amend its interconnection agreements without the necessity of following the processes required in the interconnection agreements to discontinue providing UNEs.
26  MCI asks the Commission to amend Order No. 10 to enforce Order No. 5 and the status quo, requiring Verizon to continue to allow CLECs to process new UNE-P orders for customers served by the Mount Vernon switch. 
27 On September 15, 2004, an administrative law judge in a California Public Utilities Commission proceeding granted an emergency motion of AT&T for an order maintaining the status quo pending resolution of the complaint that AT&T filed against Verizon relating to Verizon’s replacement of circuit switches with packet switches and accompanying discontinuance of the provision of unbundled switching.
  There, the ALJ restrained Verizon from eliminating the ability of AT&T (and other CLECs with similar contract language) to purchase unbundled local switching and/or common transport network elements, alone and in combination with other network elements, until AT&T’s complaint is resolved.  The Commission acted to preserve the status quo under the existing interconnection agreements until the matter could be resolved in a full adjudicative proceeding.  The Commission found that the public interest is furthered by the decision to maintain the status quo while the Commission builds a record on these issues and carefully evaluates potential outcomes.
  
28 Likewise here, the public interest will be furthered by this Commission’s enforcement of its status quo order, requiring Verizon to continue to allow MCI and other similarly situated CLECs to continue to process new orders for local services using UNE-P.

C.
MCI’s Interconnection Agreement requires Verizon to continue to provide UNE-P at the Mount Vernon switch.

29 The Joint CLECs’ Motion for Enforcement sets forth the interconnection agreement language that requires Verizon to continue to provide unbundled switching at the Mount Vernon switch regardless of the type of switch technology.  Rather than repeat those arguments now, MCI incorporates the Motion by reference herein.   
30 For all the reasons set forth above and in the Joint CLECs’ Motion for Enforcement, MCI asks this Commission to issue an order requiring Verizon to maintain the status quo pending resolution of these issues in the Petition for Enforcement proceeding, which includes requiring Verizon to allow CLECs to process orders for UNE-P at the Mount Vernon switch.

Dated this 23rd day of September 2004.

MCI
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Michel Singer Nelson

707 – 17th Street, Suite 4200

Denver, Colorado 80202
(303) 390-6106 (telephone)

(303) 390-6333 (facsimile)
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