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Via Electronic Mail

February 6, 2017

Chairman David Danner
Commissioner Philip Jones
Commissioner Ann Rendahl
Washington Utilities and Transportation Commission
1300 S. Evergreen Park Dr. SW 
PO Box 47250 
Olympia, WA 98504-7250

Re: 	Advice 2016-31—Schedule 91 – Cogeneration and Small Power Production
	Docket No. UE-161240

Dear Commissioners:
	The Renewable Energy Coalition (the “Coalition”) requests that the Washington Utilities and Transportation Commission (the “Commission”) reject, delay its implementation, or suspend and investigate Puget Sound Energy’s (“PSE”) third revised advice filing proposing to reduce its Schedule 91 avoided cost rates (“2017 Schedule 91”).  The Coalition opposes the adoption of PSE’s third revised 2017 Schedule 91 because the tariff continues to under compensate qualifying facilities (“QF”) for capacity.  The Coalition, however, supports the Commission approving PSE’s proposed 2017 form power purchase agreements (“Form PPAs”).
	Even more important, PSE may be delaying finalizing PPAs with QFs until the Commission approves the lower 2017 Schedule 91 rates.  If PSE is waiting to finalize PPAs with QFs until rates drop, then PSE’s actions would be illegal and will result in the filing of numerous complaints before the Commission.  To avoid any unnecessary legal disputes, the Commission should not allow the proposed 2017 Schedule 91 rates to go into effect so that QFs that PSE has already concluded are “mature” projects can finalize their PPAs.    
	Attached to PSE’s Schedule 91 tariff filings is an Attachment A, with revised standard Form PPA (“2017 Form PPA”).  The Coalition supports adoption of the new 2017 Form PPAs.  PSE is currently refusing to execute some PPAs on the grounds that it is waiting for the Commission to approve these new 2017 Form PPAs.  Given PSE’s position (that it should not sign new PPAs using the current 2016 Form PPAs), the Commission should delay ruling upon PSE’s proposed 2017 Schedule 91 rates, but approve the proposed 2017 Form PPAs.  This would allow PSE to complete negotiations using the 2017 Form PPAs incorporating the current 2016 Schedule 91 rates before the proposed 2017 Schedule 91 rates go into effect.
1.	Background    
	The Coalition is not recounting this background for the Commission to memorialize every change, but to make the point that PSE’s filings have created a moving target for QFs, which warrants further review prior to their adoption.  The Coalition also notes that PSE’s changes were made in response to errors and improper adjustments identified by Staff, and the Coalition appreciates Staff’s efforts reviewing the numerous filings.  
· PSE filed lower Schedule 91 rates and revised Form PPAs on November 23, 2016, with a proposed effective date of December 24, 2016, making major changes from the currently effective 2016 Schedule 91 that included: 1) the elimination of capacity payments during the 2017-2021 period; and 2) significantly lower capacity payments from 2022-2032, from $190.01 per kilowatt year (“kW-year”) to $130.04 kW-year.

· PSE made a substitute filing on December 19, 2016, that: 1) moved the effective date to January 27, 2017; 2) increased the zero capacity payment from 2017-2021 to almost zero ($0.08 kilowatt year); 3) incrementally raised the capacity payment from 2022-2032 to $135.04 kW-year; and 4) made some minor changes to the Form PPA. 

· The Coalition submitted comments on January 3, 2017 opposing PSE’s proposed rate change, and will not repeat those comments in their entirety here.  The Coalition’s January 3, 2017 comments, among other things, objected to PSE’s: 1) decision to no longer pay for capacity during the 2017-2021 time period; and 2) reduction in capacity payments from $191.01 per kW-year to $135.04 per kW-year for the years 2022-2032.  

· PSE made a second substitute filing on January 9, 2017, making changes that moved the proposed effective date to February 10, 2017. 

· PSE made a third substitute filing on January 20, 2017, increasing the capacity payment from 2017 to 2021 to $135.04 per kW-year, and keeping the February 10, 2017 effective date.  PSE’s final proposed capacity payments are approximately 30% lower than the current capacity payments.  


2.	The Commission Should Reject or Delay the 2017 Avoided Cost Rate Change While Approving the 2017 Form PPA to Allow QFs that PSE Has Determined Have “Mature” Projects to Execute PPAs with PSE 

	In spite of PSE’s recognition that certain QFs are “mature” enough to qualify for the current 2016 Schedule 91 rates, PSE is delaying finalizing some PPAs with these QFs.  A utility cannot delay execution of a PPA to avoid paying currently effective avoided cost rates, or otherwise gain some advantage in the PPA negotiation process.  The Coalition specifically requests that the Commission defer consideration of the merits of the proposed 2017 Schedule 91 avoided cost rates for two months to allow QFs and PSE to execute PPAs.  As PSE claims it is delaying providing PPAs on the grounds that it wants to use the 2017 Form PPAs; the Coalition recommends that the Commission approve only the 2017 Form PPAs at the February 9, 2017 open meeting.   
	Over the last few months, several QFs have attempted to finalize their PPAs with PSE under the current 2016 Schedule 91 rates.  While the Coalition is not familiar with all of the projects’ circumstances, some of these QFs have been in significant discussions with PSE for almost a year.  For at least fifteen projects, PSE requested documentary support for their project status, and “PSE reviewed the responses during the month of January 2017 and has concluded that all fifteen projects have met the requirements for a mature project.”[footnoteRef:1]  PSE sent letters to these projects including a notice of qualification (“Notice of Qualification”) informing them that they were mature, and that they “qualif[y] for pricing under the rates provided in PSE’s Schedule 91 in effect for calendar year 2016.”[footnoteRef:2] [1:  	Attachment A at 2 (PSE Response to Commission Staff Informal Data Request No. 013).]  [2:  	Id. at 6.] 

	PSE’s commitment, however, was equivocal, and PSE retained the unilateral right to determined that each project would not be paid the 2016 Schedule 91 prices.  The Notice of Qualification states it “neither constitute[s] the formation of a contract between PSE and [Insert Name of Developer] nor provides the notice of approval of interconnection . . . .”[footnoteRef:3]  In addition, each project’s eligibility for current 2016 Schedule 91 prices was expressly limited to, completion of the project and interconnection as well as “execution of a written power purchase agreement” by December 31, 2018.[footnoteRef:4]  The Notice of Qualification further clarified the that PSE would not even provide a form PPA until “PSE approves an Interconnection Agreement . . . .”[footnoteRef:5]  While difficult to parse and follow, the complex timelines, steps, conditions, and hurdles in the Notice of Qualification mean that PSE could delay the interconnection agreement, PPA negotiations, or even the interconnection installation so that it would be impossible for a project to qualify for, or be paid, the 2016 Schedule 91 prices.    [3:  	Id.]  [4:  	Id.]  [5:  	Id.] 

	PSE has informed at least one QF project developer that it has changed its position, presumably in light of a recent Federal Energy Regulatory Commission’s (“FERC”) decision confirming its illegality.[footnoteRef:6]  PSE now states that it may be willing to sign a PPA before it approves an interconnection agreement and that it will not wait until December 31, 2018 to sign a PPA.[footnoteRef:7]  However, PSE has raised a previously unmentioned condition that it claims prevents it from immediately executing a PPA.  Specifically, PSE has stated that it will not sign a PPA using the Commission’s currently approved 2016 Form PPA, and will wait until after the Commission approves its proposed 2017 Schedule 91 rates and 2017 Form PPA. [6:  	FLS Energy, Inc., 157 FERC ¶ 61,211 at P 26 (2016).]  [7:  	The Coalition is not aware of whether PSE has informed Staff of this new position in updated data responses.] 

	For at least one developer, PSE claims that it will then provide an executable PPA using a hybrid of the new 2017 Form PPA and the old (and higher) 2016 Schedule 91 rates.  PSE’s commitment to pay the currently existing 2016 Schedule 91 rates to this one QF developer is conditioned upon PSE executing a final PPA, which it may decide not to do.  PSE may raise other unmentioned concerns regarding the projects or their specific contract terms to delay or refuse to finalize any contracts using the 2016 Schedule 91 rates.[footnoteRef:8]   [8:  	As the Commission may be aware, other utilities have provided final draft PPAs or even signed PPAs to QFs in the past, only to challenge the contracts after avoided cost rates dropped or other policy changes were made.  E.g., Grouse Creek Wind Park, LLC, 142 FERC ¶ 61,187 at P 6 (2013) (Idaho Power Company argued that a fully executed PPA no longer qualified for a standard contract based on a change in Idaho state PURPA policy that occurred months after execution); Murphy Flat Power, LLC, 141 FERC ¶ 61,145 PP 6, 18 (2012) (Idaho Power Company argued that a fully executed PPA no longer qualified for a standard contract based on a change in Idaho state PURPA policy that occurred after execution);  Rainbow Ranch Wind, LLC, 139 FERC ¶ 61,077 at PP 6, 16 (2012) (Idaho Power Company argued that a fully executed PPA no longer qualified for a standard contract based on a change in Idaho state PURPA policy that occurred after execution); Cedar Creek Wind, LLC, 137 FERC ¶ 61,006 at PP 5, 20 (2011) (Rocky Mountain Power/PacifiCorp argued that it should not be bound by PPAs that it delayed executing until after an Idaho state PURPA policy change); Re Farmers Irrigation District v. PacifiCorp, dba Pacific Power, Docket No. UM 1441, Order No. 10-493 at 2 (Dec. 27, 2010) (PacifiCorp raised a concern regarding a QF’s continued eligibility, refused to sign a new or renewed PPA until after its prices changed, and then offered only the lower rates); Re Swalley Irrigation District v. PacifiCorp, dba Pacific Power, Docket No. 1438, Order No. 09-451 at 1 (Nov. 9, 2009) (QF had taken steps to establish a small power production facility, but PacifiCorp refused to execute a completed PPA unless the agreement included new, lower rates); Re International Paper Co. v. PacifiCorp, dba Pacific Power, Docket No. UM 1449, Order No. 09-439 at 6-7 (Nov. 4, 2009) (PacifiCorp refused to execute a PPA during a pending avoided cost rate change and then argued after the rate change that the lower rates should apply); Snow Mountain Pine Co. v. Maudlin, 734 P.2d 1366, 1370, 84 Or. App. 590 (1987) (CP National would not execute a PPA prior to an avoided cost rate change and argued that the applicable avoided cost rates should be the avoided cost rates in effect after the rate reduction). ] 

	PSE’s various and changing conditions to finalize a PPA using the currently effective 2016 Schedule 91 violate the Public Utility Regulatory Policies Act (“PURPA”), and FERC’s rules and orders.  Utilities are not allowed to delay “the signing of a contract, so that a later and lower avoided cost is applicable.”[footnoteRef:9]  Similarly, FERC has specifically held that a utility cannot refuse to sign a PPA while it considers approving an interconnection agreement.  FERC explained that, such a requirement violates PURPA and its rules “because the utility can, for example, delay the facilities study and the tendering to the QF of an executable interconnection agreement, the requirement of an executed interconnection agreement … is no different than requiring a utility-signed contract, and equally impermissible.”[footnoteRef:10]     [9:  	Cedar Creek Wind, LLC, 137 FERC ¶ 61,006 at P 36.]  [10:  	FLS Energy, Inc., 157 FERC ¶ 61,211 at P 26 (2016).] 

	The Coalition urges the Commission to substantiate PSE’s claim by requiring PSE to provide these mature QF projects the currently effective 2016 Schedule 91 rates, under the contract terms and conditions of its proposed 2017 Form PPAs.  Thus, the Commission should approve PSE’s 2017 Form PPAs (that PSE has said that it wants to use), but defer resolution of the proposed 2017 Schedule 91 rates and leave the 2016 Schedule 91 rates in place until consideration at a future open meeting.  This will allow PSE to fill project specific information into the 2017 Form PPAs, and provide executable PPAs to the projects.
	The Oregon Public Utility Commission has taken a similar approach in the past.  For example, in 2013 Portland General Electric Company’s (“PGE”) avoided cost rates were dropping, and QFs complained that the utility was delaying finalizing PPAs so that it could pay the soon-to-be-effective lower rates.  The Oregon Commission approved the rate change, but set the effective date over four months later than that requested by PGE.[footnoteRef:11]  The later date was chosen to allow QFs sufficient time to complete negotiating their contracts. [11:  	Re Portland General Electric Company, Application to Update Schedule 201 Quaifying Facility Information, Docket No. UM 1664, Order No. 13-378 at 1 (Oct. 17, 2013).  ] 

	In summary, the Coalition urges the Commission not to approve the lower 2017 Schedule 91 rates, or even address their merits at this time.  Instead, the Coalition recommends that the Commission approve the 2017 Form PPAs, and defer resolution of the 2017 Schedule 91 rates until a future open meeting.  This will put PSE’s commitments to the test, because PSE’s last and most recent justification for not signing PPAs with at least one developer is that it will sign PPAs with current 2016 Schedule 91 rates, but only after the Commission approves and allows it to use the proposed 2017 Form PPAs.  
3.	PSE Has Failed to Justify Its Lower Capacity Payments
 	As explained above and in the Coalition’s January 3, 2017 letter to the Commission, PSE has proposed to lower its capacity costs significantly without evidentiary support.  PSE’s workpapers simply stated that the changes are based on “guidance from the IRP analysts . . . .”  PSE provided additional information in response to data requests from Staff, which explains that PSE has lowered its capacity payments because it believes that QFs do not provide the same capacity benefits as demand response (“DR”).[footnoteRef:12]  This is a novel and unsupported claim that departs from PSE’s current methodology for capacity payments and should not be adopted without further investigation and hearing.    [12:  	The Coalition also notes that PSE repeatedly refused to provide copies of its responses to Staff’s data requests, and the Coalition only obtained these documents after making a public records request with the Commission.  The Coalition and its members that are impacted by the reduced Schedule 91 rates should be provided an opportunity to review and vet PSE’s proposed changes.      ] 

	While the Coalition has not had the opportunity to independently investigate PSE’s filing, PSE’s current rates appear to be based on a basket of DR measures that were identified as the avoidable resource in the 2015 IRP, with a levelized cost of $190 per kW-year.  PSE appears to be basing the reduction of this avoided capacity cost to $135 per kW-year because it claims QFs no longer provide the same capacity value as DR.  
	Given the lack of supporting documentation, neither the Coalition nor the Commission can verify the accuracy of PSE’s claims.  The Coalition has identified several concerns and grounds for the Commission not to adopt PSE’s lower capacity payments at this time.  First, PSE has used the $190 per kW-year for Schedule 91 pricing in the past, and PSE offers nothing to justify why it should not continue to use this value, at least until a new avoidable resource is defined in the 2017 IRP.  If PSE is going to make such a significant change, it should at least provide advance notice and explanation in its IRP.
	Second, PSE claims that QF resources cannot displace an entire peaker resource and that small QF capacity cannot be added in short periods or provide other capacity benefits that are at least equal to DR.  For example, PSE states that: “Currently, the Schedule 91 resources in the total of 36 MW nameplate capacity does not match the firm peak reduction as DSR and do not have the same capacity credit.  At best, they can reduce the size of the peaker needed in 2022, but there are not enough resources to completely avoid building resources.”[footnoteRef:13]   [13:  	Attachment A at 7 (PSE Response to Staff Informal Data Request No. 5).] 

	This is not how PURPA works.  Small QFs can never by themselves displace an entire peaker resource.  The question is not whether a single or small group of QFs that are negotiating with the utility at any given moment can defer any particular resource, but what investments all QFs in the aggregate would allow the utility to avoid over the life of the deferred resource.  FERC’s rules require, to the extent practical, that the Commission consider the aggregate capacity value of small QFs.[footnoteRef:14]  Even though small amounts of capacity provided from QFs might not enable a purchasing utility to defer or avoid scheduled capacity additions, the aggregate capability of such purchases could permit the deferral or avoidance of a capacity addition.[footnoteRef:15]  It would be a radical departure to how avoided cost rates are set to reduce the capacity credit based on only the number of QFs that were currently negotiating PPAs with the utility.  The Coalition participates in avoided cost rate filings in Washington, Idaho, Oregon, Utah and Wyoming, and is unaware of any Northwest utility that discounts the capacity payment based on only the number or capacity of QFs that have requested contracts.       [14:  	18 C.F.R. § 292.304(e)(2)(vi).  ]  [15:  	Small Power Production and Cogeneration Facilities; Regsulations Implementing Section 210 of the Public Utility Regulatory Policies Act of 1978, Order No. 69, 45 Fed. Reg. 12,214, 12,227 (Feb. 25, 1980).  ] 

	Third, even if QFs can only displace a portion of the demand response resources identified in the 2015 IRP, PSE has not explained why $190 per kW-year is not still the avoided capacity cost.  Demand response resources consist of a large number of DR contracts with customers or DR providers; presumably, the utility could choose not to pursue a portion of these DR resources if its need changes by an amount less than the full capacity of the package of DR resources.  Moreover, the avoided cost to ratepayers should not be reduced because PSE does not have a newly completed and acknowledged IRP that identifies a peaker costing $135 per kW-year as the avoidable resource.  Instead, PSE is still relying on the 2015 IRP’s DR as the avoidable capacity resource.
	Fourth, PSE also inappropriately assumes that its peaking resource will not need any firm pipeline costs.  PSE explained that: “The $190/kw-year was calculated using the 2015 IRP resource cost and Base power price.  The $135/kw-year was calculated using the 2015 IRP resource cost with no firm pipeline cost on the frame peaker”[footnoteRef:16] and that “the frame peaker has zero firm gas transport.”[footnoteRef:17]  PSE should have to explain how its peaking resource can provide any capacity value without a guaranteed gas supply.   [16:  	Attachment A at 8 (PSE Response to Staff Informal Data Request No. 5).]  [17:  	Id. (citing PSE Response to Staff Informal Data Request No. 3).] 

	Finally, additional review and the opportunity for PSE to conduct discovery could identify other concerns with PSE’s capacity cost calculation, or other elements of the filing.  
4.	Conclusion
[bookmark: _GoBack]	The controversy regarding PSE’s new Schedule 91 filings is entirely of PSE’s creation.  PSE has had more than sufficient time to finalize and sign PPAs with the few developers that it has said are sufficiently mature as to warrant contracts with the current 2016 Schedule 91 rates.  PSE also could have easily continued to use the same methodology for valuation of QF capacity as it has in the past, which would remove any controversy regarding the calculation of the rates.  
	The Coalition recommends that the Commission either reject PSE’s 2017 Schedule 91 rates, suspend the rates pending an investigation, or postpone any resolution of the rates until a future open meeting.  However, the Commission should approve the 2017 Form PPAs because there are no known disputes regarding their terms and conditions, and PSE is claiming that their pending approval is the sole reason why it will not finalize PPAs with at least one QF developer.  

				Sincerely, 
[image: ]
				Irion A. Sanger
	
cc:	John Lowe
	David Gomez
	Ken Johnson 
	Jason Kuzma 
image1.png
() s





Sanger Law

S e ot

e e P S TSE WS
gt oo e Vs, T e, v s
e o v S e 21T o et s o
R e b S el i e i o
o b it Ty s L et
2 R sy ot o ot ok P

o AT am P T ot s e T
e FEA s e o 01 For P e Comms e s
o L S ol s g 0 Pt A
ot 015k ) b e e 017 bl £




