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 1                 OLYMPIA, WASHINGTON, AUGUST 22, 2012

 2                              9:35 A.M.

 3   

 4                        P R O C E E D I N G S

 5   

 6              JUDGE TOREM:  All right.  We'll be on the record now

 7   at about 9:35.

 8              It is Wednesday, August 22, 2012.  This is Docket

 9   TR-120828 before the Washington Utilities and Transportation

10   Commission.  This docket is captioned City of Auburn as a

11   Petitioner, with Respondents being Gates, Gates, Gates LLC,

12   Mohawk Northern Plastics, LLC, doing business as Ampac, and the

13   BNSF Railway Company.

14              Today is a prehearing conference to discuss a

15   petition that was filed earlier this year where the City of

16   Auburn wishes to propose constructing a highway-rail grade

17   crossing in a portion of the City that would affect the named

18   Respondents.

19              What I want to do now is turn to everybody that's

20   here, including Commission Staff, and take formal appearances.

21   We no longer need you to state name, address, phone number,

22   e-mail, all that other good stuff, but just name and who you

23   represent.  If you'll spell your last name for the court

24   reporter, that would be appreciated.

25              Commission Staff?
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 1              MR. FASSIO:  Good morning, Your Honor.  Michael

 2   Fassio, F-a-s-s-i-o, Assistant Attorney General, appearing on

 3   behalf of Washington Utilities and Transportation Commission

 4   Staff.

 5              JUDGE TOREM:  And I certainly have all of your

 6   contact information to put into the appendix.

 7              Let me turn next to the City of Auburn.

 8              MR. GROSS:  Good morning, Your Honor.  Steven Gross,

 9   G-r-o-s-s, Assistant City Attorney, representing the City of

10   Auburn.

11              JUDGE TOREM:  Thank you, Mr. Gross.

12              For the Railway?

13              MR. MONTGOMERY:  Good morning, Your Honor.  Tom

14   Montgomery, M-o-n-t-g-o-m-e-r-y, on behalf of BNSF Railway.

15              JUDGE TOREM:  Thank you, sir.

16              And for the Gates, Gates, Gates LLC?

17              MR. GATES:  Good morning, Your Honor.  I'm Bill

18   Gates, G-a-t-e-s, representing Gates, Gates, and Gates.

19              JUDGE TOREM:  And, finally, Ampac?

20              MR. SHAW:  Good morning, Your Honor.  Richard Shaw,

21   S-h-a-w, representing Mohawk Northern Plastics, LLC, doing

22   business as Ampac.

23              JUDGE TOREM:  All right.  And I have contact

24   information for all of the other Respondents already from

25   documents that were previously filed.
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 1              If you want to check and make sure that I have the

 2   exact mailing address you want to use, and e-mail, typically,

 3   during the course of things, we'll send you out a courtesy

 4   e-mail just like you got today's prehearing conference notice.

 5   And when I issue a prehearing conference order, that will come

 6   out to you by e-mail as well as by regular mail.

 7              Thank you, all.

 8              Is there anybody here?  I don't hear anybody on

 9   the -- I don't think we have anybody on the line for the

10   conference bridge, but is there anybody else present that wants

11   to intervene in this matter?

12              And I don't see anybody else in the room, so I'm

13   going to indicate that nobody else is here to intervene in this

14   proceeding.

15              Mr. Fassio, typically, in these cases, there's a

16   choice as to whether we want to use the Commission's formal

17   discovery rules.

18              Have you made any assessment as to whether it's

19   appropriate in this case?

20              MR. FASSIO:  Well, from Staff's perspective, I do

21   understand that Staff does intend to engage in discovery.  We're

22   also aware that the City and the Railroad have expressed an

23   interest in engaging in some discovery, and so it's our feeling

24   that we should invoke the discovery rules.

25              JUDGE TOREM:  Okay.  It seemed like this case, unless
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 1   it got very uncomplicated before the prehearing conference,

 2   would merit the discovery rules.

 3              And what that means, essentially for those that are

 4   the Respondents not represented by counsel, Mr. Gates and

 5   Mr. Shaw, that occasionally some of the other parties may wish

 6   to send out a formal written request for information, and that

 7   will be treated as a formal demand for you to produce that

 8   information.

 9              You would also have the same rights, and I'll make

10   sure that you understand our administrative code rules are found

11   at WAC, which stands for the Washington Administrative Code,

12   Section 480-07, and Rule No. 400 through 425 describe the

13   discovery process.

14              In these cases, more often than not, it will simply

15   be a data request or request for information.  It's less formal

16   than in a Superior Court deposition or what they might be

17   calling "interrogatories."

18              But when you get a request like that from one of the

19   attorneys in this case, if you get one, I just ask that you

20   respond to it timely.  If you have questions of them, you can

21   maybe make a phone call and get it informally, but feel free to

22   use those formal rules as well if you want to document that

23   you've made a request and you want it returned back to you

24   within -- usually it's ten days, but the rules will set that

25   out.  If we need to shorten the response times, I can do that
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 1   through a different order.  But depending on the schedule we

 2   build, ten days is usually sufficient.

 3              Now, in these cases, I'm going to ask the City,

 4   typically, there's a State Environmental Policy Act review of

 5   any proposed governmental actions, and I wanted to know where we

 6   were in the process.  There must be a separate track going

 7   within the City or the County on SEPA?

 8              MR. GROSS:  Well, Your Honor, the SEPA is already

 9   complete.  This is an unusual case in that the roadway was

10   actually constructed in 2004.  And so the --

11              JUDGE TOREM:  Can you pull the mic a little bit

12   closer?

13              MR. GROSS:  Certainly.  The roadway was constructed

14   in 2004, and so -- and the City inadvertently did not file a

15   petition to open the crossing at that time, but it's been

16   operational since that time.

17              And so the City did the SEPA -- actually, the

18   developer did the SEPA, and the City approved it and issued its

19   SEPA decisions back in 2004.

20              JUDGE TOREM:  All right.  So I imagine those

21   documents may need to be part of the record or part of the

22   decision pending, and whether there's a need for any additional

23   SEPA action or if this is categorically exempt.

24              I have lost currency and expertise in that since I

25   have been at the Commission, but that may be something we want
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 1   to look at to make sure.  The Commission wants to make sure any

 2   decision it enters on these proceedings are final and not

 3   subject to some other track of appeals.

 4              MR. GROSS:  We'll provide the SEPA determination.  My

 5   understanding -- and I'll double-check -- is that the railroad

 6   crossing was part of the SEPA analysis, so I don't believe we

 7   would -- that the City would -- the City SEPA official would

 8   think additional -- an addendum or additional information is

 9   required.  But we will go back and double-check and provide that

10   information to the rest of the parties.

11              JUDGE TOREM:  Thank you.

12              And, Mr. Fassio, I look forward to your concurrence

13   or other opinions as necessary once you get that information.

14              MR. FASSIO:  Certainly.

15              JUDGE TOREM:  All right.  Well, we're now at a point

16   where we can discuss what happens in this proceeding.  My

17   understanding, it's an opening of the crossing to make it from

18   what exists as a private crossing into a public crossing.

19              And from what I have read filed in the case so far,

20   the Railway has concerns a little bit with that, as do perhaps

21   the business owners with the increased traffic that might be

22   coming.

23              So I don't want to guess what the issues are, and you

24   don't have to let us know what they all are today.  But we

25   typically have a session where we would at least file a witness
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 1   list and maybe the formal testimony, and you read the other

 2   sides and then file your response, and then we have a last

 3   chance for rebuttal, or what they call "cross-answering

 4   testimony," and then a hearing.

 5              Mr. Fassio, in this case, do you think we'll need to

 6   have typed-up prefiled testimony, or just a witness list with a

 7   summary of what that witness might be doing?

 8              MR. FASSIO:  That is a recommendation that we -- that

 9   we follow a procedure of prefiled testimony.

10              JUDGE TOREM:  So the formal typed-up almost

11   deposition-style testimony?

12              MR. FASSIO:  Yes.

13              JUDGE TOREM:  All right.  And that will give the

14   opportunity for folks to file exactly what they would say in

15   court with the supporting exhibits.  When you come into the

16   hearing room, you simply would adopt that testimony, and then be

17   subject to cross-examination.  So everybody will have read the

18   basic facts as all sides see them, subject to the challenging of

19   questions from the other side.

20              So this will be a little bit different than what you

21   see on TV.  Probably a lot more boring, at least when you're

22   submitting those items.

23              Does anybody else have an opinion as to what

24   Mr. Fassio recommends as to the formal testimony?

25              Mr. Gross?  Mr. Montgomery?
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 1              MR. GROSS:  That's acceptable to the City, Your

 2   Honor.

 3              MR. MONTGOMERY:  Likewise for BNSF, Your Honor.

 4              JUDGE TOREM:  All right.  And, Mr. Shaw and

 5   Mr. Gates, you'll see the format of these documents.  Typically,

 6   we have a -- the City would go first as the Petitioner, so

 7   you'll see the format and decide what you need to respond to.

 8   And it's really just a typed statement and a series of question

 9   and answer.

10              We can make arrangements, Mr. Fassio, as to whether

11   non-represented parties, they certainly be held to the same

12   standard to file prefiled testimony, but whether it be in a

13   format of question and answer or simply a narrative.  I'm not

14   sure what we have done in the past.  I think we've had cases

15   where non-represented witnesses have put it in the format of a

16   letter, but they've put it more in a pleading style.

17              Do you have any recollection or recommendations for

18   these gentlemen?

19              MR. FASSIO:  I don't have any recommendations at this

20   time.  Staff doesn't have really an opinion as to -- as to

21   what -- what type of filing that they could make.

22              JUDGE TOREM:  All right.  Well, gentleman, do you

23   have any questions as to what we're setting out here?

24              MR. GATES:  I believe we do.  We're going to hold out

25   for counsel; you know, I'm going to seek counsel after this
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 1   and -- and maybe down the road it looks like it's something

 2   above what I want to get involved with.

 3              So we were just supporting the City at this meeting

 4   here, and that's -- and give them information where -- where

 5   Rich is the operations manager at this location, so...

 6              JUDGE TOREM:  All right.  It may turn out that

 7   Mr. Gross actually helps you prepare your testimony, and you

 8   become witnesses along with the City in that case in chief.

 9              So as that turns out, keep me posted.  If it turns

10   out that you get separate counsel and they want to see about how

11   things were done in the past --

12              MR. GATES:  Right.

13              JUDGE TOREM:  -- we can definitely give you docket

14   numbers --

15              MR. GATES:  Okay.

16              JUDGE TOREM: -- where hearings have been held for

17   closing crossings.  This is a slightly different twist on that,

18   because it's to open one.  But you could look at the testimony

19   that was filed by a number of other parties up in Snohomish or

20   Skagit counties.

21              MR. GATES:  Okay.  Thank you.

22              JUDGE TOREM:  Mr. Montgomery, any thoughts on all

23   that?

24              MR. MONTGOMERY:  Nothing.

25              In particular what, Your Honor?
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 1              JUDGE TOREM:  Your office is used to filing railway

 2   testimony, so as far as these gentlemen, whether they would file

 3   in a narrative form or something else, in a question and answer,

 4   any concerns about that?

 5              MR. MONTGOMERY:  No.

 6              JUDGE TOREM:  All right.  Also, along with the

 7   parties that are here, quite often we hold a public comment

 8   hearing somewhere along the way, so I just want to put that out,

 9   if it's necessary in this matter.

10              We have some different budgetary concerns and travel

11   concerns now at the Commission and all of State government, but

12   in my opinion, if we can find the funds to hold a public comment

13   hearing in the community, it makes a heck of a lot more sense to

14   me, and we'd get the intended participation if we can do it in

15   Auburn if a hearing becomes necessary.  So unless there's a

16   settlement in the case, we would try to figure something out.

17              And, Mr. Gross, depending on the Railway's concerns

18   with their home court advantage, if there are facilities at the

19   City or the County close by to the proposed crossing, that makes

20   it easier for a site visit, if that's part of the testimony, and

21   for the Judge to go out and observe on behalf of the Commission

22   the actual conditions on the ground.  That's the kind of thing

23   that can be done on the same day of the public comment hearing,

24   and so that's another piece that might get factored in.

25              MR. GROSS:  Yes, Your Honor.  The site of the
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 1   crossing is actually -- I believe it's less than a mile away

 2   from City Hall.  So we've got facilities to conduct a public

 3   hearing, as well as to make it convenient for people to do site

 4   visits and parking in both areas.

 5              JUDGE TOREM:  Okay.  Thank you.

 6              MR. FASSIO:  And, Your Honor, just -- Staff has

 7   informed me just as we're considering the public comment hearing

 8   that to date, there have been no public comments filed with the

 9   Commission so far.

10              JUDGE TOREM:  All right.  Mr. Fassio, you say you had

11   an issue you wanted to bring up on the record.  I think we've

12   gotten to the end of my laundry list of procedural things to

13   cover.

14              MR. FASSIO:  Yes, Your Honor.  And I don't intend for

15   this to be a hugely substantive discussion, but with respect to

16   the City's petition, they do apparently intend to open the

17   A Street crossing, which would increase traffic volumes as they

18   have set out, and as BNSF has responded, they have concerns with

19   this proposal.

20              And one of the issues that will be perhaps brought

21   through the hearing process is the types of warning devices that

22   may be necessary once this -- once the City completes its

23   opening of the street.

24              And so as part of the hearing process, all of these

25   issues are going to be developed, and the Commission will be
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 1   issuing its decision on the opening of the crossing and any

 2   safety measures that may be necessary.  But it's come to our

 3   understanding that the City intends to move forward with the

 4   public opening of that crossing while this decision is pending,

 5   and so Staff has a general safety concern in the interim between

 6   the opening -- between the time that the City does open A Street

 7   to through traffic and the time that the Commission issues its

 8   decision.

 9              And Staff has not made any preliminary findings as to

10   what potentially that safety impact is.  We expect that these

11   issues will all be developed through the course of the hearing,

12   but we did want to raise on the record that it does appear when

13   the City indicates that later this year it will be opening, that

14   it's our understanding -- and the City can respond to that --

15   that it will be happening, perhaps, in the next couple of weeks.

16              JUDGE TOREM:  All right.  And I can see in the

17   petition that was filed that the current average daily traffic

18   is estimated at a hundred vehicles at 30 miles per hour, and

19   that there's an indication that it would be, I think in 2020, up

20   to 13,500, so clearly that's an appreciable increase in the

21   traffic.

22              But I don't know, as you say, where in the proposal

23   are you seeing that it will be opened at a date specific prior

24   to this proceeding being commenced?

25              MR. FASSIO:  Well, there is no...
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 1              MR. GROSS:  It's not in the petition.

 2              MR. FASSIO:  Well, the City can address that.

 3              JUDGE TOREM:  Mr. Gross?

 4              MR. GROSS:  Your Honor, it's not in the petition.  I

 5   was notified by our traffic engineers in the Public Works

 6   Department that construction moved faster than they had

 7   anticipated, and they scheduled the opening for next week.

 8              Without getting -- without getting too much into

 9   evidentiary issues, if it helps -- if it helps you make -- to

10   keep up on it, our traffic engineer anticipates that in the near

11   term, traffic will increase to approximately 1500 vehicles per

12   day, with an evening peak of about 140.  And during the historic

13   delivery times over the spur, which are between eleven p.m. and

14   four a.m., approximately one vehicle per minute and ten per

15   hour.

16              MR. MONTGOMERY:  In a minute?  Ten per hour?

17              MR. GROSS:  Well, ten per hour.  One per minute.

18              MR. MONTGOMERY:  One per minute.  It doesn't make

19   sense.

20              MR. GROSS:  I mean, those are sort of not precise.

21   Those are sort of napkin calculations by my traffic engineer

22   who's not here, and I'd have to get him to show me his math.

23              JUDGE TOREM:  All right.  Well, so clearing that up,

24   then -- so it's a possibility, then, that this would open next

25   week.  And as I understand it, then, that changes the nature of
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 1   the traffic pattern by opening -- if I read it correctly -- a

 2   cul-de-sac into a main quasi-arterial?

 3              MR. GROSS:  Into a minor arterial, yes, Your Honor.

 4              JUDGE TOREM:  And that the facts in this case are

 5   expected to show that deliveries take place at night against and

 6   away from peak traffic hours, and so the City's apparently

 7   taking the position that there's not a change in safety issues

 8   or procedures that neither the Railway or the Commission should

 9   be concerned with?

10              MR. GROSS:  Not at this time.  Not until traffic

11   volumes increase substantially.

12              JUDGE TOREM:  All right.  So this may be a separate

13   issue that we have to deal with.  I'd be interested -- I've

14   never had to consider what the Commission's powers are through

15   an administrative law judge to tell a city what it can or can't

16   do.  In the meantime, we typically work on these things and they

17   happen afterward, because we're trying to close crossings in my

18   experience, not open them.

19              So, Mr. Fassio, I'm sure you have done the research

20   on what I need to do for injunctive powers or otherwise, or

21   whether the Commissioners might need to get involved if a small,

22   lower case ALJ doesn't have such powers.

23              MR. FASSIO:  Well, we actually have not had a chance

24   to research this in depth, into the Commission's powers, and the

25   Staff has not had a chance to review and do any sort of analysis
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 1   in terms of the interim impact that Mr. Gross has suggested.

 2              And so Staff is not at this time proposing any

 3   injunctive relief or any sort of separate process.  We're not

 4   prepared to do that at this time.  But we simply wish to raise

 5   the issue that we're aware that this is happening, and we're

 6   also aware that -- that there is no interim safety measures, at

 7   least expressed in the record that have been agreed to pending

 8   outcome of this proceeding.

 9              JUDGE TOREM:  All right.  We'll just pause for a

10   minute and wait for Mr. Montgomery to let us know what the

11   Railroad's view on this might be.

12              Sir?

13              MR. MONTGOMERY:  Thank you, Your Honor, and I

14   appreciate your indulgence, given that at least I didn't find

15   out until 8:38 this morning, that the City of Auburn was

16   intending to open the crossing on August 30th.  Apparently, it

17   was some sort of big shindig and lots of ribbons and -- and

18   dignitaries and the like.

19              JUDGE TOREM:  They didn't invite you?

20              MR. MONTGOMERY:  I have to go back to my office and

21   check for my invitation.

22              But I was -- so my client, also who had just came in,

23   Mr. Wagner, just whispered to me -- and, again, this is all

24   developing, and your question, I thought, was quite pressing

25   about the injunctive powers of the Commission -- he just told me
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 1   that if the burden were to fall to the Railroad, for instance,

 2   to flag the crossing in some interim period, that everything has

 3   to be done under very specific union rules to which --

 4              JUDGE TOREM:  I'm more than familiar with those.

 5              MR. MONTGOMERY:  Okay.  -- federal law applies, and

 6   it would take at least 30 days in order to put -- because of the

 7   procedures necessary, to put flaggers on the ground.  So we may

 8   have a decided problem.

 9              JUDGE TOREM:  All right.  And I'm not prepared to say

10   from the bench today as to who would have a burden and the cost

11   shares that would have to go on if any sharing was authorized.

12              It may do well for us to pause at this point and

13   consider where the carts and the horses are going on this, and

14   whether the City will be -- anybody here will ask for the

15   Commission to officially intervene or whether the Commission on

16   its own motion may determine that State public safety needs to

17   be analyzed.

18              Again, some of this may very well be in the SEPA

19   documents that have been mentioned from 2004.  I just don't

20   know, because there's no evidence admitted at this time or

21   anything else in front of me but the Commission and

22   representations this morning.

23              But it might be a good time to pause and let folks

24   discuss a proposed schedule for the filing of the testimony.

25   And the testimony will again focus on the safety issues
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 1   necessary for this crossing when it's fully built out,

 2   apparently, through 2020, when traffic is to the level of the

 3   13,500, or at least estimated in the petition, and how much of

 4   that interferes with the actual rail operations there.

 5              Clearly, there's going to be some concerns as to

 6   elimination and the trains that move there now having traffic

 7   moving from two directions as opposed to one, given the street

 8   structure that was described in the petition.

 9              But I would hope that the folks here take a look and

10   discuss these matters as much as they can today.  Lay out what

11   they think they need for timing to get us maybe a more

12   accelerated schedule so we can deal with these issues sooner

13   rather than later, because I have no idea, Mr. Gross, what the

14   actual traffic will be once the ribbon cutting and the rest

15   occurs, assuming it does.

16              Whether the City is willing -- if the Staff for the

17   Commission, you know, expresses some other concerns and to

18   discuss agreed interim safety measures, those are always good

19   from the Bench's perspective.  It means less work for us, and

20   parties are satisfied that public safety is being taken into

21   account.

22              I am certain that neither the Commission nor the City

23   and certainly not the Railway or its clients want to have any

24   accidents shortly after a ribbon cutting before we can have a

25   hearing on this matter.  And that would be the main concern.  If

0021

 1   we can satisfy those concerns today by agreement and enter a

 2   stipulation, that would be fine.

 3              Today's already Wednesday of this week.  If we need

 4   to have a more emergent hearing, I don't know how quickly we

 5   could do that.  I'm certain we can do it on a day's notice if we

 6   needed to for public safety.  And I won't be here next week, but

 7   we can certainly find someone else to warm this chair and rule

 8   as necessary if that becomes an issue.

 9              Do you have, Mr. Gross, a date for this proposed

10   ribbon cutting?

11              MR. GROSS:  The 30th, Your Honor.

12              JUDGE TOREM:  Okay.  So that's a week from tomorrow?

13              MR. GROSS:  Yes, sir.

14              JUDGE TOREM:  All right.  So that gives us at least

15   a little bit of time to make sure that it's not happening

16   tomorrow.  And we've got eight days -- essentially seven days,

17   business days, to handle something if the Commission is going to

18   act or for some interim safety measures to be agreed upon and --

19   and some sort of stipulation entered here, and perhaps also at

20   the City, so that there's governmental cooperation, if possible,

21   on this matter of public safety.

22              Am I missing anything else that needs to be discussed

23   off the record and probably outside of my earshot?

24              Mr. Fassio, do you see anything else that we need to

25   at least put on the record as an issue for discussion?
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 1              MR. FASSIO:  No.

 2              JUDGE TOREM:  Mr. Montgomery?  Mr. Gross?

 3              MR. MONTGOMERY:  No, Your Honor.

 4              MR. GROSS:  No.

 5              JUDGE TOREM:  And Mr. Gates?  Mr. Shaw?

 6              MR. GATES:  No.

 7              MR. SHAW:  No, sir.

 8              JUDGE TOREM:  Okay.  So what I'm hoping is we'll take

 9   a break.  It's now about ten o'clock.

10              Mr. Fassio and Ms. Hunter know where to find me.

11   I'll be downstairs in my office.  And once the discussions have

12   gotten to a point we're ready to go back on the record -- and

13   not necessarily with a solution for this next week ribbon

14   cutting issue and public safety -- but simply for the scheduling

15   of a hearing, let me know.  I'll come back up with a calendar

16   and check hearing room availability and my availability.

17              I don't know how soon the Commission thinks we can

18   develop testimony, but I am happy to hear at least the original

19   SEPA was -- is already done.  We won't be playing a waiting game

20   with that.

21              Anything else?

22              All right.  We'll go off the record, and I'll leave

23   you to your discussions.

24                      (Discussion off the record from

25                       10:01 a.m. to 10:58 a.m.)

0023

 1              JUDGE TOREM:  All right.  We're back on the record

 2   about an hour later here.  It's eleven o'clock.

 3              I understand we have -- Mr. Pratt came down and let

 4   me know we have an agreement on the schedule, but some of the

 5   other issues that might be substantively more important, we'll

 6   have to just continue our discussion.

 7              So, Mr. Fassio, I'll defer to you to fill me in.

 8              MR. FASSIO:  Thank you, Your Honor.  As one

 9   preliminary matter we did discuss -- and perhaps you can clarify

10   on the record -- the current status of Gates, Gates, Gates and

11   Ampac.

12              Are they currently formalized as Intervenors in this

13   proceeding?  There is some question as to their future

14   involvement, and I just wanted to get a clarification from you

15   as to what your understanding is at this point.

16              JUDGE TOREM:  Well, I'm going to defer to Mr. Gates

17   and Mr. Shaw to correct me, but my understanding is they were

18   named as Respondents in the petition, and I haven't thought of

19   them as anything but Respondents in this case who were affected.

20              I think if we went through the statute, we could find

21   that they were property owners or interests within a number of

22   feet of the crossing, and that would have party status by that

23   statute.

24              And I see Ms. Hunter is nodding her head, but that's

25   the theory that I looked at that that's why they were named as
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 1   Respondents by the City.  The City probably went through our law

 2   and administrative regulations and saw who was required to be

 3   named as a Respondent and complied.  Otherwise, I don't know why

 4   they would have bothered to do so.

 5              MR. FASSIO:  Okay.  So just to clarify, the parties

 6   don't need to do anything further at this point in order to

 7   memorialize their status?

 8              JUDGE TOREM:  No.  I think from the facts stated in

 9   the petition, it speaks for itself.  They have a sufficient

10   interest to participate.  If they wanted to decline that for

11   some reason, we could work with that.

12              But maybe Mr. Gross can clarify -- and make sure the

13   microphone is on for me -- as to why they were named.

14              MR. GROSS:  Yes, Honor.  And they're -- they are

15   named just for that reason, because it is the crossing that

16   serves just their property -- I mean, the property owner and

17   tenant there -- but both of them had originally waived their

18   right to a hearing, so we wanted to make sure that it was on the

19   record that they -- even though they had originally waived their

20   right for a hearing, now that we're having one, my understanding

21   is that they -- they want to reserve their rights to

22   participate.

23              JUDGE TOREM:  Right.  And I think I see what you're

24   speaking about on pages 12 and 13.  Mr. Shaw and Mr. Gates did

25   sign the waiver of hearing form.
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 1              And so I can ask them, and they're here today.

 2              Gentlemen, now that we're having a hearing, did you

 3   want to participate fully to make sure that your interests are

 4   represented here?

 5              Mr. Shaw?

 6              MR. SHAW:  Yes, sir.

 7              JUDGE TOREM:  And, Mr. Gates?

 8              MR. GATES:  Yes, sir, correct.

 9              JUDGE TOREM:  Okay.  So, yeah.  Had it been waived by

10   all parties, we wouldn't necessarily be sitting here.  But since

11   it's not, it's better, I think, to have all heads at the table.

12              Does that clarify that issue?

13              MR. FASSIO:  Yes, Your Honor.  Thank you.

14              JUDGE TOREM:  All right.  To the schedule.

15              MR. FASSIO:  Your Honor, we have mutually agreed on a

16   procedural schedule, so I will go ahead and go through those

17   dates with you.

18              First, the parties have agreed to hold a settlement

19   conference on the 25th of September.  The parties also discussed

20   the need or the interest in having a mediation judge assigned

21   from the Commission to facilitate that settlement discussion.

22   And all parties are amenable to doing that, and so we would ask

23   that a mediation judge be assigned.

24              The second date we have is for the City to file its

25   direct testimony, and that date is October 5, 2012.
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 1              Response testimony from Respondents and Staff is

 2   December 14, 2012.

 3              The rebuttal testimony from the City would be January

 4   14, 2013.

 5              And the parties discussed an evidentiary hearing date

 6   and -- looking at February, and it appears that the date of

 7   February 4th is available for all.  There are some conflicts,

 8   and so if not February 4th of that week, we would be looking at

 9   an evidentiary hearing on the week of February 12th.  All of

10   those dates of that week appear to be available for all, so it's

11   a question of the Commission's availability.

12              JUDGE TOREM:  Do you have an estimate as to how many

13   days the hearing would be?  Two days maybe?  One day?

14              MR. FASSIO:  Our initial thought would be one day

15   would be sufficient.  That really depends on the number of

16   witnesses that the other parties intend to have.  I foresee that

17   Staff will only have one witness at this point.

18              MR. GROSS:  And right now the City only anticipates

19   two witnesses.

20              MR. MONTGOMERY:  I think a day probably would work.

21              JUDGE TOREM:  Mr. Gross, as far as working a public

22   comment hearing or just a public hearing on this matter and for

23   the City, is there a particular night of the week that they have

24   council meetings that the chamber would not be available?

25              MR. GROSS:  Council meetings are every other Monday,
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 1   and I don't know off the top of my head if it's the first and

 2   third Monday or the second and fourth Monday, but I can find

 3   that out and provide that information.

 4              JUDGE TOREM:  So either the 4th or the 11th would be

 5   a conflict with the council?

 6              MR. GROSS:  It might.

 7              JUDGE TOREM:  And would it be more likely, to the

 8   best of your knowledge, that we could get the council chambers,

 9   say, if we did the hearing on the 12th in Auburn, and then have

10   the -- that would make it easy for the witnesses and everybody

11   else that's involved there and just held a public comment

12   hearing that evening?

13              MR. GROSS:  Yes.

14              JUDGE TOREM:  Does the Commission have any concern

15   about doing it all in one day?

16              MR. FASSIO:  No.

17              JUDGE TOREM:  Any budgetary concerns with going

18   offsite to Auburn to get this done?

19              MR. FASSIO:  No, not -- not particularly.

20              JUDGE TOREM:  So subject to confirming availability

21   of facilities in Auburn and a public comment hearing that would

22   be appropriate that night, would February 12th, on that Tuesday,

23   be better for everybody than that Monday, the 4th?

24              Okay.  So let's work with those dates for now.  And

25   the public comment hearing being the same night, then, on
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 1   Tuesday night.

 2              And we'll see from Mr. Gross.  And maybe the miracles

 3   of modern communications, we'll have an answer before we're done

 4   today.

 5              Okay.  It may be that the mediation works everything

 6   out, and there's no need for a hearing.  And if the mediation

 7   works everything out for a stipulation to be presented, we can

 8   strike the procedural schedule and save the expense of all the

 9   testimony and move things forward into the fall.  We'll just

10   have to wait and see how that works out.

11              Let's turn back, then, with the schedule, if there's

12   no other questions on that, and I'll issue, hopefully, a

13   prehearing conference order on that tomorrow.

14              What concerns me more now is this issue that the City

15   intends on the 30th, a week from tomorrow, to open the street,

16   and that's the subject of the entire petition that came in and

17   what we would do about that.

18              Has there been any indication as to the Commission

19   Staff as to concerns and how they might be addressed, or is it

20   just that we don't have enough information today?  I understand

21   we didn't reach any agreements.

22              Were there any substantive discussions about proposed

23   interim safety measures that might work to the interest of the

24   Commission for protecting public safety?

25              MR. FASSIO:  Well, that, I think -- I think the
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 1   primary issue is as you suggested, that the parties simply do

 2   not have enough information today to be able to speak one way or

 3   another on that issue.

 4              And so, you know, Staff is not in a position today to

 5   make any recommendations to the Commission of any interim action

 6   that the Commission needs to take.  We did discuss, and the

 7   parties appear to be interested in working diligently to share

 8   information and working collaboratively on -- on the short-term

 9   issues.  But at this time, we're not recommending that the

10   Commission take any action.

11              JUDGE TOREM:  Okay.  Can I hear from the Railway?

12              MR. MONTGOMERY:  I would just say that the City's

13   kind of opened a Pandora's box here, and we need time.  Not

14   much.  We don't have much time, but we need a little bit of time

15   to try to gather information and get some answers as to what can

16   or can't be done.

17              And we've asked the City, "How about having a nice

18   ceremony and not opening the roadway," which, I believe, the

19   City's going to look into.

20              I would simply ask what your availability is for the

21   next eight days in case there's any --

22              JUDGE TOREM:  I can give you 48 hours.  I've got

23   plans all of next week to be out of town.

24              MR. MONTGOMERY:  Okay.

25              JUDGE TOREM:  I don't really want to dump this into

0030

 1   who could be your mediation judge's lap next week.  That may be

 2   the limited availability based on other prior commitments

 3   already made.

 4              My suggestion is whether tomorrow or Friday we need

 5   to reassemble.  And I don't want to wait till next week in case

 6   it goes sideways simply because of my research that I was able

 7   to do.  Clearly, the law under Chapter 81.53 of RCW, tells you

 8   that you can't open a crossing without first getting this

 9   Commission's authority.

10              So I think Mr. Gross will go back and advise his

11   client that they need to reschedule this, because if they don't,

12   then by the end of this week, I would intend to hold a

13   fact-finding hearing.  And when I hear what the safety issues

14   are, and I know what Auburn's history with motor vehicle and

15   pedestrian accidents with trains is, that record speaks for

16   itself, not at this crossing, but at plenty of other places that

17   neither the City nor this Commission nor the Railway or anybody

18   else wants to deal with a death at a brand-new open railway

19   crossing that could have been prevented.

20              The statute I'll refer you all to is 81.53.190,

21   Abatement of illegal crossings, and I'll just read it verbatim

22   into the record and let you know that if we need to enter an

23   order from the Commission asking the Attorney General to so act

24   as I'm going to describe, it'll be done before the close of this

25   week.
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 1              And as a courtesy to Mr. McKenna's staff, I don't

 2   want to tell them on Wednesday morning he needs to seek an

 3   injunction.  I'd rather tell him Friday.

 4              So if you have a solution by Friday, I don't have to

 5   do that.  We can enter a stipulation.  If we don't, then at

 6   whatever time we agree to get together again tomorrow or Friday,

 7   I can enter an order letting you all know that the Commission is

 8   going to seek this relief.

 9              It states as follows (as read):  "If an

10   under-crossing, over-crossing, or grade crossing is constructed,

11   maintained, or operated, or is about to be constructed,

12   operated, or maintained, in violation of the provisions of this

13   chapter, or in violation of any order of the commission, such

14   construction, operation, or maintenance may be enjoined, or may

15   be abated, as provided by law for the abatement of nuisances.

16   Suits to enjoin or abate may be brought by the attorney general

17   or by the prosecuting attorney in the county in which the

18   unauthorized crossing is located."

19              So this is 81.53.190.  It's a 1961 statute.  I don't

20   think we've ever had to use it, and I hope we won't have to in

21   this case as well.  What it tells me is -- first blush is that

22   the Commission itself does not have injunction authority.  We

23   have a good friend that does.

24              And it would appear to me that our Commission Staff

25   counsel would be conferring with their boss at the Attorney
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 1   General's Office to file, and once an order of the Commission

 2   comes out saying this is an issue, I'd have the whole facts

 3   and I -- right now, it's all based on assumptions and

 4   speculation on my part.  Again, just the mere fact that public

 5   railway crossings are an inherently dangerous situation, if we

 6   don't take action to protect the public from this, all of our

 7   taxpayer dollars are at suit.  The lives, more important are

 8   here at risk, and we're not willing to, since we know about

 9   this, tolerate it.

10              And I would think, Mr. Gross, you're in a position to

11   have your client settle this issue and say it's not an issue,

12   but as you have informed us, and appreciate the candor this

13   morning, it is.

14              So clearly, I'm not asking you to speak on their

15   behalf now, but seek their counsel quickly.  And with whatever

16   you can do, whoever has authority without having to break the

17   public meetings act, the broken meetings act, get them together,

18   or one at a time, and figure out what they want to do about this

19   ceremony next week.  I'm pretty sure that the ribbon is going to

20   cost less than the legal fees if they have to go further.

21              MR. GROSS:  Yes, Your Honor.

22              JUDGE TOREM:  Now that I have said that, you know,

23   eminently heavy piece here, when do you want to get together to

24   formally enter either a stipulation indicating that the facts

25   have changed and there's not an issue, or that there is a --
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 1   timing-wise, we can do this tomorrow afternoon.  We can do this

 2   Friday.

 3              How much time do you think the parties are going to

 4   need to decide whether there's still a pending public safety

 5   matter?  And, really, what's most convenient for everybody whose

 6   pending schedule might take them out of town on Friday and was

 7   planning an early out?  I don't want to disrupt that either.

 8              Mr. Gross, what's your availability?

 9              MR. GROSS:  I'm available -- I'm available anytime

10   before the end of the week.

11              JUDGE TOREM:  Mr. Gates and Mr. Shaw, I don't know

12   that this would directly impact you or require your attendance.

13              And speak to it if you wanted to be excused from that

14   particular matter.  I think this is really between the City and

15   the Commission.  And the objections to the railway crossing

16   originally came from BNSF, so they can certainly speak to the

17   safety issues they see.

18              If you wanted to be heard on the matter, you

19   certainly could add to or give better explanation factually as

20   to what the actual operations are that would give rise to a

21   safety concern.

22              So do you have any availability concerns?

23              MR. SHAW:  Sir, this is such an important matter.  My

24   time is your time.

25              JUDGE TOREM:  Well, I appreciate that.  Thank you.
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 1              MR. SHAW:  Our concern lies in the facilitation of

 2   that raw material into our processing plant.

 3              So if the question is whether the street is opening

 4   or closing, or whether the crossing is opening or closing have

 5   two different meanings to us.

 6              So is this one or both questions?

 7              JUDGE TOREM:  Right now my understanding is I'm going

 8   to ask the Commission Staff to find the original orders that

 9   authorized the private crossing, if there is one.  There may not

10   be.

11              MR. GROSS:  There is not.

12              JUDGE TOREM:  But the injunction would be against the

13   City from opening the street which creates this crossing.

14   That's how I see it initially, and that the petition that's

15   before me is the City creating this matter.

16              There's certainly -- I'm sure Mr. Gross doesn't feel

17   particularly comfortable being here with a petition that's about

18   to be overcome by events, but I'm much happier to know that we

19   still have time to keep this as an asking permission question

20   and not a begging forgiveness situation.

21              MR. SHAW:  Yes, sir.

22              JUDGE TOREM:  That's easier on the wallets as well.

23              MR. GROSS:  Your Honor, if I can clarify, part of

24   that street is already open and has been open, so it has been

25   operating as a crossing since 2004.
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 1              If we're not allowed to cross the railroad, then

 2   we'll effectively -- depending on what the rest of the street

 3   closure order looks like, it'll land-lock part of the Ampac

 4   parcel.  So people would -- if they're not allowed to cross that

 5   spur, then we'll have to see if there's accessibility from the

 6   north on 10th Street coming down.

 7              MR. SHAW:  But that's not -- not to interrupt, but

 8   that's not actually correct.  There is access to the entire

 9   facility without crossing.

10              MR. GROSS:  Without crossing the street?

11              MR. SHAW:  Yes, sir.

12              MR. GROSS:  Okay.  So that's less of a problem, then.

13              JUDGE TOREM:  All right.  And I don't want to speak

14   to or suggest that there's any ongoing violation or some issue

15   today.

16              What I'm hearing is that petition that was going to

17   change the status quo would come into effect by operation of a

18   big scissor and a ribbon next Thursday.  And that's not how it

19   should work, so we need to do something to at least give the

20   hearing process to determine is there safety.  There maybe be no

21   additional safety concerns, and I don't know yea or nay until we

22   get some facts.

23              But hearing that we had a petition asking and that

24   the City Council or somebody else in the Department of

25   Transportation there has decided, probably without knowledge of
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 1   this.  Not always the left and right hand know what they're

 2   doing in government or private operations.

 3              But giving the benefit of the doubt and wanting to

 4   prevent a problem that we're now aware of, I feel obligated to

 5   protect public safety, to make sure we have our ducks in a row

 6   before ribbon cutting goes ahead and creates a headache as I

 7   have described.

 8              Mr. Montgomery, what's your availability?

 9              MR. MONTGOMERY:  I have a deposition tomorrow morning

10   that will last about three hours in Seattle, and I will be at

11   your disposal thereafter or Friday.

12              JUDGE TOREM:  What would make everybody more

13   comfortable, then?  It sounds like there's going to be some time

14   to sort out what the proposal might be.  If it can be worked

15   out, as I said before the break, where the Commission is able to

16   at least go out and look, decide what the current issues are,

17   what will happen if the road is all the way open, as per the

18   City's suggestion, it will be in a petition and in next

19   Thursday's planned ceremony, it seems like somebody's got to do

20   some fact finding on the ground today and tomorrow so that the

21   Commission can be better informed.

22              The Railway's already stated its previous objections

23   when I responded to the petition, but I don't know that our

24   Staff has been out to the site.

25              MS. HUNTER:  We have.
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 1              JUDGE TOREM:  So it may be that the facts just need

 2   to be marshalled together at some point.

 3              If we can meet tomorrow afternoon, that suits me

 4   best.  It gives me a little bit more time to issue an order or

 5   to have time for all of you to get together and craft the

 6   appropriate stipulation.

 7              Mr. Fassio, are you available tomorrow afternoon?

 8              MR. FASSIO:  I believe I'm available tomorrow

 9   afternoon.  I did want to note that Staff is not going to be

10   available after about noon on Friday, so -- until through next

11   week.  So we have some limited availability this week to address

12   this issue.

13              JUDGE TOREM:  What I was going to suggest is either

14   2:30 or three o'clock tomorrow.  That gives Mr. Montgomery's

15   deposition time to run over.  It gives him time to get down to

16   Olympia and meet with you folks for a while.

17              And, typically, we start things at 1:30 after a lunch

18   break around here, but if you all want to gather at 1:30, work

19   things out as -- more than you have time to between now and then

20   for an hour, then we can -- I'll be available at 2:30 if we go

21   on the record at three.  It just depends on what's going to

22   happen.

23              If we need to have a brief fact-finding hearing, it's

24   going to be contested, that will mean swearing people in,

25   getting observations made, and somebody, I would imagine from
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 1   the Commission Staff or maybe from the Railway, would have to

 2   take the initiative of proving this does create a safety hazard

 3   on which the Commission is being requested to act, and the City

 4   would have the opportunity to respond to that.

 5              If there is no safety hazard, then there would be a

 6   pretty easy stipulation as to whether there would be any

 7   objection to essentially opening this crossing as proposed in

 8   the petition.  And my question back to you would be, "Then why

 9   are we having a hearing if there's no objections?"

10              So if that's going to be the case, I'm expecting --

11   and maybe I just have the facts wrong -- a fairly aggressive

12   presentation from the Railway and/or Commission Staff as to what

13   we need to do here.  And if the proposal is nothing, I'm really

14   wondering why we're here for a hearing.

15              So this may fall, Mr. Montgomery, to your client

16   since you're the original objector to this.  But I want to have

17   an opportunity for the due process to be had tomorrow afternoon,

18   and we'll do it at -- well, we'll set it for 2:30.  I'll just

19   issue a notice for 2:30.  And if we start at three o'clock,

20   that's fine, too.  If we run, you know, till 4:30, five o'clock,

21   we'll just sure make we get someone from the court reporter's

22   staff that's able to stay a little bit later if that's the case.

23              MR. MONTGOMERY:  Sounds good to me.

24              JUDGE TOREM:  Okay.  So, hopefully, you all will get

25   together before 2:30 tomorrow and work something out.

0039

 1              Mr. Gross, would that be -- work for you?

 2              MR. GROSS:  Yes, sir.  Thank you.

 3              JUDGE TOREM:  Commission Staff, does that work?

 4              MR. FASSIO:  We'll be available at three or 2:30 or

 5   whenever.

 6              JUDGE TOREM:  Yeah.  I'll send out a notice

 7   electronically.  I'll just do that right now saying we're going

 8   to hold a fact-finding hearing with the intent of determining

 9   whether the Commission should make a request to the Attorney

10   General's Office to seek abatement of an anticipated illegal

11   crossing at 81.53.190 in the RCW, and that will be the matter

12   that we'll take up.

13              And I'll try to make a determination on the record

14   based on what facts are presented, and if an order does need to

15   go out stating as much, it will probably go out the next day.

16              MR. FASSIO:  With that, Your Honor, we do understand

17   the pressing nature of this matter, but I did want to indicate

18   that is a very, very short time for Staff to marshall its own

19   facts to be able to make a presentation.

20              So we will be prepared at three o'clock with what we

21   have available, but it is a very, very short turnaround time.

22              JUDGE TOREM:  I recognize that.  And witness

23   testimony will be fine.  I don't think there's a whole lot of

24   documentation that I'm anticipating be brought in, but simply

25   some witness testimony from your Staff that has the experience.
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 1   And if you look at what's out there, apparently Staff has

 2   already been there, so they hopefully don't have to make another

 3   visit.

 4              But I'm sorry.  This is just the nature of the

 5   presentation presented by the City.  If the City can be

 6   persuaded to delay or agree not to change the status quo, maybe

 7   it becomes moot for tomorrow.

 8              And I'm certainly willing to entertain striking

 9   tomorrow's hearing if there's some agreement reached; that the

10   City comes forward and says, "We don't want to have this

11   kerfuffle before the Commission or the Railway.  We'll work this

12   out separately."

13              But I'll set the notice for tomorrow.

14              If it's -- Mr. Gross, if your client says, "No, we're

15   not going to go through with that," and sends a letter

16   indicating as much, then I'll hope to hear from the other

17   parties that this is no longer an issue and we'll strike it.

18              MR. GROSS:  (Nods head.)

19              MR. FASSIO:  Your Honor, I did want to just add for

20   the record that we do think it's -- would be incumbent upon the

21   City, as well as part of their preparation tomorrow to provide

22   data as to why they think that the opening of the crossing is

23   safe.

24              So we would -- and any data that they have, so we

25   would expect that the City would make a presentation as to --

0041

 1   prima facie presentation as to the safety of the crossing when

 2   it is opened.

 3              JUDGE TOREM:  And I think, you know, that's typically

 4   what we would expect in the matter if we were hearing the full

 5   petition.

 6              And I think the City -- and correct me if I'm wrong,

 7   Mr. Gross, but it really does sound as though the City's actions

 8   would moot the petition or get ahead of the permission that's

 9   required by law.

10              The other section of law that I've looked at is in

11   the opening versions of 81.53.020.  I won't read you the whole

12   thing, but it says "in no instance cross any railroad or highway

13   at grade without authority first being obtained from the

14   commission to do so," and so that's what that petition is

15   intended for.

16              So as Mr. Fassio points out, the City really does owe

17   us an explanation why at least one department thinks they can go

18   ahead with something for which they have asked permission back

19   in July to get formal Commission approval and now here a month

20   later, they're ready to grant it to themselves as on the ground.

21              MR. GROSS:  Yes, Your Honor.  The City's main issue

22   in this case, safety being paramount, of course, is what the

23   nature of the crossing signals needed to be, whether they are

24   active or passive.

25              And aside from the fact that the City admits that we
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 1   neglected to file the petition in 2004, the sort of core issue

 2   for the City has always been what is the nature of the

 3   signalization that is required at this crossing so we can get it

 4   in place and when does it need to be in place.

 5              JUDGE TOREM:  Okay.  Well, hopefully you can at least

 6   come tomorrow with -- if it's not already apparent, but cull it

 7   out of the petition for the record what's existing on the ground

 8   now and how this has been operating since 2004.  And we can talk

 9   about the anticipated changes either to traffic or the situation

10   once that roadway is opened as proposed.

11              MR. GROSS:  Yes, Your Honor.

12              JUDGE TOREM:  Mr. Montgomery?

13              MR. MONTGOMERY:  I have no idea, as I sit here, how

14   this is going to unfold in the next 28 hours.  But thinking out

15   loud, the only question that comes to mind is would telephone

16   testimony be acceptable if that's what has to happen?

17              JUDGE TOREM:  As far as witnesses that you would want

18   to call?

19              MR. MONTGOMERY:  Of anyone, but, yes, I was thinking

20   about it.

21              JUDGE TOREM:  Yeah.  I would hope that all of us

22   would be here in the same room --

23              MR. MONTGOMERY:  Mm-hm, yes.

24              JUDGE TOREM:  -- tomorrow afternoon, but certainly, I

25   think, given the nature of things, we could, as long as we can
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 1   identify who we're speaking to and go from there.

 2              If we're going to take sworn testimony, does anybody

 3   have concerns with conducting their cross-examination via the

 4   bridge line?

 5              MR. GROSS:  No, no concerns, Your Honor.

 6              MR. FASSIO:  (Shakes head.)

 7              JUDGE TOREM:  Okay.  So we'll make that happen if we

 8   need to, and I'll make a note of that so we reserve the bridge

 9   line tomorrow as well.

10              All right.  Well, I don't have a whole lot more time

11   for more issues for you guys today.

12              Is there any other questions that we need to address

13   before I turn you loose to hopefully find a solution before

14   tomorrow afternoon?

15              All right.  Seeing none, I'm going to draft the

16   prehearing conference order with the proposed schedule as set

17   up.  I won't issue that probably until we get tomorrow's carts

18   and horses out of the way, and then we'll see where we're going

19   forward.

20              In the meantime, I'll get that drafted, and we'll

21   just see what tomorrow afternoon brings.  For purposes of

22   contacting me, if there's an agreement, I don't have a problem

23   with a phone call from one or more, or if we need to have a

24   conference call, the direct line into my office is area code

25   360.664.1138.
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 1              So if it turns out that there's something this

 2   afternoon that all the parties are on a conference call or

 3   tomorrow morning, if it's before the deposition or whatever the

 4   schedule allows, maybe get someone else from Mr. Montgomery's

 5   firm that's going to be tasked to handle some of this as well,

 6   I'll be available, so just find me on that number.

 7              I can off the record give Commission Staff -- make

 8   sure they have my cell phone number so if I'm walking around the

 9   building and you're all on hold, you're not waiting for me to

10   check my voicemail.

11              But I'll be available as much as I can during

12   business hours or tonight.  And if you need to reach me on the

13   cell phone to say something happened, we'll schedule something.

14              So let's do it and make sure that we don't waste

15   anybody's time having to travel here if unnecessary, or if

16   something can be reached short of having this hearing tomorrow.

17              Okay.  All right.  We are adjourned.  Thanks very

18   much.

19                      (Proceeding concluded at 11:27 a.m.)

20                                -o0o-
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