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PROCEEDI NGS

JUDGE MACE: Let's be on the record in the
matter of Washington Utilities and Transportation
Commi ssi on versus Cougar Ridge Water System This is
Docket Nunmber UW 040367. This is the date the
Conmi ssi on has established for a pre-hearing conference
on this matter. The date is March 25th, 2004, and we
are convened at the offices of the Washington Uilities
and Transportation Conmm ssion at O ynpia, Wshington
My nane is Theodora Mace, and | amthe Administrative
Law Judge who has been assigned to hold hearings in this
case.

I would I'ike now to take the appearances of
counsel, and | need a long form of the appearance, which
means your nane and address, phone, fax, and E-nmmi
information, so if you could begin, please.

MR. BROAN: My nane is Tom Brown, that's
Thomas A. Brown. |'man attorney from Aberdeen. MW
office address is, well, the nailing address is Post
O fice Box 1806, we're |ocated at 101 East Market Street
in Aberdeen, the zip code on both is 98520. M
t el ephone nunber is area code (360) 532-1960, fax nunber
is area code (360) 532-4116, and I am representing the
Respondent, Cougar Ri dge Water System

JUDGE MACE: Do you have an E-nmil| address?
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1 MR. BROMN: | do.

2 JUDGE MACE: Could you give that?

3 MR, BROMAN: Sure, it's tom brown@ awbljs.com
4 MR, THOWMPSON: And |'m Jonat han Thonpson,

5 Assi stant Attorney Ceneral representing the Comn ssion
6 Staff. M mailing address is, well, ny street address
7 is 1400 South Evergreen Park Drive Sout hwest, P.O. Box
8 40128 in A ynpia, 98504. M tel ephone nunber is (360)
9 664-1225, fax is 586-5522, and ny E-nmil is

10 j thompso@wut c. wa. gov.

11 JUDGE MACE: Thank you.

12 At a pre-hearing conference before the

13 Conmi ssion there are a nunber of itens of housekeeping

14 that we --

15 MR. BROMN: Are we --
16 JUDGE MACE: |'msorry?
17 MR. BROAN: Are we going to introduce

18 everyone here or just counsel?

19 JUDGE MACE: We can, | was just taking

20 appear ances of counsel at this point.

21 MR, BROWN:  Okay.

22 JUDGE MACE: But if Staff nenbers who are

23 here woul d i ntroduce themsel ves, that would be fine too.
24 MR, ECKHARDT: M nane is CGene Eckhardt, |I'm

25 the Assistant Director of Water and Transportation with
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t he Conmi ssi on.

JUDGE MACE: Thank you.

MR, WARD: M nane is JimWard, |I'mthe
regul atory anal yst assigned to this case.

MR, BROWN: Thank you.

JUDGE MACE: As | was saying, there's a
nunber of itens that we need to address at a pre-hearing
conference, and it's my intention to go through themin
order. Just for your information, the order will be |
wi |l address petitions to intervene, the question of
di scovery, whether or not a protective order would be
entered, what are the issues before the Conmi ssion in
this case, what is the prospect for settlenent, and what
woul d be a procedural schedule that would apply to this
case, and then | end with sone housekeeping matters with
relation to how many copi es of docunents need to be
filed. So unless there are any questions, |I'mgoing to
go ahead through the list of itens.

The first one is the petitions to intervene,
and | want to indicate for the record | have received no
written petitions to intervene. | would like to ask if
there is anyone on the conference bridge who woul d seek
to intervene in this case?

| hear no response.

Is there anyone in the hearing roomwho seeks
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to intervene?

There is no response.

Then | would next like to turn to the
question of discovery.

MR. BROWN: Excuse ne.

JUDGE MACE: |'m sorry.

MR, BROMAN: You're going to have to --
there's going to be a fewtinmes here where I'"mgoing to
[inp through not knowi ng what's going on, but the
conference bridge is not a termthat's famliar to ne.
| need to know what that is.

JUDGE MACE: We have a phone systemt hat
all ows people to call in on what we call the conference
bridge. And what that nmeans is you can nmake an
appearance by phone over the conference bridge.
Ordinarily people sign up for that in advance. 1In this
type of hearing | wouldn't expect anybody to be on the
conference bridge, but I'mjust asking as a formality.

MR. BROMN: | see

JUDGE MACE: Frequently in hearings of the
Commi ssi on people enter their appearances over the
conference bridge rather than coming to the hearing
because we have counsel that cone fromfar flung places
i ke Washington D.C. and New York and so on

MR. BROMN: Sure. And do | understand that
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not only did no one respond to that, there's nobody at
all on the conference bridge today; is that right?

JUDGE MACE: Well, let me ask, is there
anyone on the conference bridge?

No, there's no one on the conference bridge
at this point.

MR, BROWN:  Okay.

JUDGE MACE: All right, let's turn next to
the question of discovery. Odinarily at a pre-hearing
conference this is the point when we tal k about whet her
or not the parties seek invocation of the Commission's
di scovery rules. And what that neans is that for
purposes of this proceeding to the extent discovery is
going to take place, it wuld take place under the
Commi ssion's Rules of Practice and Procedure, now
Chapter 480-07 WAC, and so | will ask the parties now
whet her they seek invocation of the Conm ssion's
di scovery rul es.

VMR. BROWN:  Yes.

MR. THOWPSON: Yes.

JUDGE MACE: All right, that was easy. So it
will just indicate in the pre-hearing conference order
that those rules are invoked.

The next question is the question of a

protective order. Sonetines when di scovery takes place,
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it means that there may be information that's requested
under discovery that is of a cormercially sensitive
nature, and under the those circunstances, the parties
woul d I'ike to have protection for that information so
that it's not disseminated in an inappropriate way.
Sonetinmes there is no need for a protective order.
Sonetinmes a protective order can be entered later in the
proceedi ng as di scovery progresses because the parties
realize that they will need a protective order

Having said that, let me ask now whet her the
parties would like to have the Conm ssion enter a
protective order in this proceeding.

MR. BROAN:  You know, |'m not sure exactly
where we're going to be going, but I will say that the
records of this water system are open, and we have no
problemwith that. But if someone were interested in
pursui ng the personal information about ny client, his
assets, his famly assets, that sort of thing, | guess |
woul d want a protective order on that. | don't think
that would be relevant to the proceedi ngs here today.

JUDGE MACE: Okay, let's not confuse
protective order with not being able to get the
information. |If there is a request for information that
you objected to under discovery, you can nake an

objection to that or a notion to deny the discovery
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1 request.

2 The protective order allows information to

3 cone into the record or at |east to be discovered but

4 under a certain protection, that is it's sealed in a

5 certain way and the Conmi ssion can't dissemnate it to
6 the public, and its also handled in a very protected way
7 in a proceeding.

8 So | can't envision why your client's

9 personal information would come into a proceedi ng of

10 this nature, but | think that's something that could be

11 handl ed as tine goes on if that did becone an issue.

12 MR. BROMWN: Right, | just wanted to nention
13 it sol don't seemto be conmbative when that conmes up,
14 but I just would say ahead of tinme that | don't think

15 that has anything to do with it. And | would, if that

16 did come up, | would ask that it be excluded, and then
17 if it did come in, cone in under a protective order
18 JUDGE MACE: Sounds |ike sonething we can

19 deal with as tinme goes on

20 MR. THOWPSON: | think so, and |I can't

21 anticipate that Staff would be asking for any

22 i nformati on of that nature anyway.

23 JUDGE MACE: All right, we will hold that in
24 abeyance t hen.

25 Al right, let's turn next to the questions
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of the issues in this proceedi ng, and under the

Conmi ssion's pre-hearing conference notice the two basic
issues in this proceeding are the Conmmi ssion's
jurisdiction and rates.

I understand, M. Brown, that you have al so
i ntroduced the topic of burden of proof by a notion that
you filed, and Staff has responded to that notion. MW
understanding is that Staff agrees that it would present
prima facie information with regard to whether or not
the conpany neets the Conmi ssion's jurisdictiona
requi renents, and then at that point things would shift
over to you to show why they didn't. And if that
conmports with both of your understandi ngs of how we
woul d go forward, then we'll just nove forward on that
basi s.

MR, BROAN. Are you saying that if they neet
their burden of proof, then the burden of proof shifts
to me to show reasons why there's either an exception to
it or that I don't --

JUDGE MACE: I n other words that the conpany
does not fall under the Commission's jurisdiction

MR. BROMN: | guess |I'mokay with that, but
unfortunately | tend to think in ternms of lawsuits, and
it's clear in lawsuits to me, | don't knowif we're

tal ki ng about exactly the same scenario, but in a
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| awsuit one side has the burden of proof, and they
either neet it or they do not, and the other side has

t he burden of proof of proving certain things.
Conparative negligence woul d be an exanpl e, sonething
li ke that that m ght bear on the outconme of the case.
And so if that's what we're tal king about, |I'm
confortable with that, but | still -- it sounded a
little bit like a shifting burden of proof, that if they
introduce a certain ampunt of evidence, then the burden
shifts to nme, and | don't -- I'"'mnot quite confortable
with that, because | don't think that happens, but.

JUDGE MACE: M. Thonpson.

MR. THOWPSON: Yeah, | nmean it's a little bit
hard to talk about it in the abstract. | nean | think
that Staff would have the burden of proving that the
conpany neets the definition of a public service
conmpany, which would be generally that it provides a
service that's regulated by the Comm ssion and that it
offers it to the public for conpensation or sonething
roughly like that and then also that the threshol ds set
out in the definition of a water conpany are net. And
in this instance our position would be that it's the
revenue threshold, so we would take it as our burden to
show that that threshold was net.

There m ght be sonething |ike again using the
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anal ogy of a different kind of a proceeding that there
m ght be sone kind of an affirmative defense or
sonmething |i ke that that you would say, well, that's al
true, but if the Commi ssion |ooks at these other facts,
then it shouldn't assert its jurisdiction even though
the threshold is net or sonmething like that that | can
anticipate. But again, | think probably the best course
is just to not try to spell that out in the order

JUDGE MACE: | think it's premature at this
point. | think in a sense the burden would shift to
you, but | think that there would be anple opportunity
for you to object as tinme went on to any part of the
procedure that you felt was problematic. So at this
point, we're in the situation where Staff is going to be
showi ng that you neet the jurisdictional requirenents,
and there will be a schedule that will be set out that
you two will agree on in terms of how this procedure
will take place. And in the course of that tine, if you
need to you can file a notion to settle any issue that
you feel needs to get settled.

MR. BROWN:  Sure.

JUDGE MACE: Having said that, maybe the next
thing would be to actually have you try to work out sone
ki nd of schedule that you think would be appropriate for

this proceeding. | also would encourage you to try to
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settle your differences. The Conm ssion does encourage
settlenents and stipulations, and in a situation where
there isn't a |lot of noney at stake and counsel's clock
is ticking in terns of billings, it's often a good idea
to try to approach this froma point of view of settling
the case. So | just want to nake sure that you know
that, and there is al so assistance available in terns of
di spute resolution that you can request fromthe

Commi ssion, and | want to nake you aware of that. You
will get further information about that in the
pre-hearing conference order, but | want to nmake sure
you know about that now.

MR. BROMN: We want to explore that totally,
and | have already spoken briefly with M. Thonpson
about that. Yeah, we want to -- we have nodified our
fees, we want to walk away fromthis if that's at all
possi bl e.

JUDGE MACE: Okay, well --

MR, BROMWN: And we'll explore that in any way
we can.

JUDGE MACE: Excellent. Well, I will let you
tal k about scheduling now, because we don't know what's
going to happen with regard to settlenent discussions,
and it would be probably beneficial to have a schedul e

that we could rely on if we need to. So | wll give you
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10 or 15 minutes, and I will conme back at that point.
And if you should be done in 5 mnutes, just cone on
down to ny office and bring ne back to the Bench and we
can resume at that point. So we're adjourned.

(Recess taken.)

(Di scussion off the record.)

JUDGE MACE: We have had a substantia
di scussi on about scheduling, or the parties have, and
what we have cone up with is that there will be one day
of hearing to deal with the question of the Commission's
jurisdiction over Cougar Ridge. There will be no
pre-filed testinony, but there will be w tnesses who
wi || appear on that day. W have not set a specific
date for that hearing because there's di sagreenment about
when that should be scheduled. Staff has suggested a
hearing date sonetine within the period May 17th to June
11t h, and the conpany has suggested the week of July
19th woul d work best for the company. Failing us
setting a schedule for the hearing in the week of July
19th, M. Brown has indicated that it m ght be possible
for a hearing to take place sonetinme May 24th through
the 27th. We will not set any further schedule in this
proceeding until the jurisdictional issue is addressed
and di sposed of, so that will be the date we will neet

next .
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And then | advised the parties that they wll
be receiving instructions about the nunber of copies
they are required to file of docunents to be filed with
t he Conmi ssion, and that nunber is nine, and further
instructions will be given to the parties in the
pre-heari ng conference order

Is there anything el se we need to address?

MR. BROMN: | just wanted to say that | don't
think I was clear when we were tal ki ng about the dates |
was available. The July 19th date, | think | was asked
given ny schedule what is the first available date, and
| said the week of July 19th was the first avail able
date for ne under ny schedule as it exists now that made
sense. And then | also indicated that the nonths of
July and August were good after that in terns of
scheduling. And then | thought that the question about
the week of May 24th was the way it was posed to nme was
if it were going to be scheduled in the dates that Staff
wants, what would be the only ones that | could live
with, and | said the first four days of that week were
the only ones, and those were -- it's not that they're
available, it's just that those are the |east painful as
my cal endar | ooks right now, and they're subject to
conpetition fromtwo superior court cases that are

pendi ng.
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1 JUDGE MACE: All right, anything el se?
2 MR. BROWN:  No.
3 JUDGE MACE: Okay, thanks very nuch, we're

4 adj our ned.

5 (Hearing adjourned at 4:00 p.m)
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