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BEFORE THE WASHI NGTON

UTI LI TIES AND TRANSPORTATI ON COWM SSI ON

)
In re Application No. GA-079266 of )Docket TG 040553

) Vol une |
RUBATI NO REFUSE REMOVAL, | NC., ) Pages 1-40
) (Consol i dat ed)
For an Extension of Certificate No. )
G 58 for a Certificate of Public )
Conveni ence and Necessity to Operate)
Mot or Vehicles in Furnishing Solid )
Waste Col |l ection Service. )
)
In re Application No. GA-079251 of )Docket TG 040221

)

HAROLD LEMAY ENTERPRI SES, | NC., )
d/b/a CITY SANITORY CO., ECH )
DI SPOSAL, HARBOR DI SPOSAL CO., JOE' S)
REFUSE SERVI CE, LAKEWOOD REFUSE )
SERVI CE, PACI FI C DI SPCSAL, PIERCE )
COUNTY REFUSE, RURAL GARBAGE )
SERVI CE, WHI TE PASS GARBAGE CO., AND)
BUTLERS COVE REFUSE )

)

For an Extension of Certificate No. )
G 98 for a Certificate of Public )
Necessity to Operate Modtor Vehicles )
in Furnishing Solid Waste Col | ecti on)
Servi ce. )
)
In re Application No. GA-079254 of )Docket TG 040248
(Conti nued on Next Page) )
)

A hearing in the above-entitled matter
was held at 9:31 a.m on Thursday, May 20, 2004, at
1300 South Evergreen Park Drive, S.W, Qynpia,
Washi ngton, before Adm nistrative Law Judge ANN E.
RENDAHL.

Barbara L. Nel son, CCR

Court Reporter
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KLEEN ENVI RONMENTAL TECHNOLOG ES,
I NC.

)
)
)
For a Certificate of Public )
Conveni ence and Necessity to )
Operate Motor Vehicles in )
Furni shing Solid Waste Col | ection )
Servi ce. )

)

The parties present were as foll ows:

COWM SSI ON STAFF, by Gregory J.
Traut man, Assistant Attorney General, 1400 S.
Evergreen Park Drive, S.W, P.O Box 40128, d ynpia,
Washi ngt on, 98504- 1028.

KLEEN ENVI RONMENTAL TECHNOLOGQ ES, | NC.,
by Greg Haffner, Attorney at Law, 555 W Snmith, Kent,
Washi ngton, 98035.

STERI CYCLE OF WASHI NGTON, | NC., by
St ephen B. Johnson, Attorney at Law, Garvey Schubert
Barer, 1191 Second Avenue, 18th Fl oor, Seattle,
Washi ngt on 98101.

RUBATI NO REFUSE REMOVAL, | NC., HAROLD
LEMAY ENTERPRI SES, | NC., WASHI NGTON REFUSE AND
RECYCLI NG ASSOCI ATI ON, by Janes Sells, Attorney at
Law, 9657 Levin Road, N.W, Silverdale, Wshington
98383.
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JUDGE RENDAHL: Let's be on the record.

Good norning, |'m Ann Rendahl, the Adm nistrative Law
Judge presiding over these proceedings. W're here
before the Washington Uilities and Transportation
Commi ssion this norning, Thursday, My 20th, 2004,

for a pre-hearing conference in Docket Nunbers

TG 040221 and TG 040248, the applications of Harold
LeMay Enterprises, Incorporated and Kl een

Envi ronmental Technol ogies, Inc. Kleen is spelled
K-1-e-e-n. Those two applications have been
consolidated for hearing and determ nation.

We're also here to consider Docket Nunber
TG 040553, the application of Rubatino Refuse
Renoval , | ncorporated, which has al so been
consolidated with the other two dockets for purposes
of hearing only.

As | stated off the record before we got
started, the purpose of this pre-hearing is to take
appearances of all parties, discuss the consolidation
of the applications, M. Haffner indicates we'll be
tal ki ng about anendi ng Kl een Environnental's
application back to its original application
determ ne whether to invoke the discovery rule, and
establish a procedure schedul e, including the form of

the process, and anything el se that conmes up during
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1 di scussi on.

2 So before we go any farther, 1'd like to

3 t ake appearances fromthe Applicants and Protestants.
4 First, in Consolidated Docket Nunbers TG 040221 and

5 TG 040248, the LeMay and Kl een applications. First,
6 beginning with LeMay. |If you would -- because this

7 is your first appearance in this matter and I'Il be

8 creating a master set of representatives and al

9 information, if you' d please state your full nane,

10 the party you represent, your full address, tel ephone
11 nunmber, fax nunber, and e-nmil address, that would be
12 very hel pful. Okay. M. Sells.

13 MR. SELLS: Thank you. [If Your Honor

14 pl ease, Janes Sells, Attorney, 9657 Levin, L-e-v-i-n,
15 Road Northwest, Suite 240, Silverdale, Washington

16 98383. Tel ephone, 360-307-8860; fax, 360-307-8865;
17 e-mail, jimsell s@sul aw. com appearing on behal f of
18 Applicant LeMay and various Protestants to the Kleen
19 application, including LeMay Consolidated Di sposal
20 I nc. and Rubatino Refuse, Inc.
21 JUDGE RENDAHL: Now, are you al so here
22 representing the Refuse and Recycling Association?
23 MR SELLS: And |I'm sorry, Washi ngton Refuse
24 and Recycling Association, a Protestant in the Kleen

25 application.
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JUDGE RENDAHL: Thank you. For Kl een
Envi ronment al ?

MR, HAFFNER: Thank you, Your Honor. Greg
Haf f ner, 555 West Smith Street, P.O Box 140, Kent,
Washi ngt on, 98035-0140. Tel ephone nunber is
253-852-2345; fax number is 253-852-2030; e-mai
address is gwh@urrannendoza. com here on behal f of
Kl een Envi ronnental Technol ogies, Inc., one
Applicant, and we also intervened in the LeMuy
application.

JUDGE RENDAHL: As a Protestant or as an
I ntervenor?

MR, HAFFNER: As an | ntervenor

JUDGE RENDAHL: Okay. For Stericycle of
Washi ngt on?

MR, JOHNSON: Thank you, Your Honor. My
nanme i s Stephen B. Johnson, J-o0-h-n-s-o0-n. |I'mwth
the Law Firm of Garvey Schubert Barer, Ga-r-v-e-y
S-c-h-u-b-e-r-t B-a-r-e-r. Qur address is 1191
Second Avenue, 18th floor, Seattle, Wshi ngton,
98101-2939. Tel ephone, 206-464-3939; fax,
206-464-0125; e-mail, sjohnson@shl aw.com
representing Protestant Stericycle of Washington,
Inc. in both the Kleen and LeMay applications.

JUDGE RENDAHL: Thank you. And for
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Conmi ssion Staff?

MR, TRAUTMAN: Gregory J. Trautmn,
Assi stant Attorney CGeneral. M address is 1400 South
Evergreen Park Drive, S.W, Post O fice Box 40128,
d ynpi a, Washi ngton, 98504. M tel ephone nunber is
360-664-1187; ny fax nunber is 360-586-5522; and ny
e-mai|l is gtrautm@wtc. wa. gov.

JUDGE RENDAHL: Thank you. 1Is there any
ot her person who wi shes to state an appearance in
these two dockets? Okay. Let's proceed to Docket
Nunber TG 040553, the application of Rubatino Refuse
Renmoval .  For the Applicant?

MR. SELLS: Thank you. [If Your Honor

pl ease, Janes Sells. Want me to go through the whol e

JUDGE RENDAHL: Nope, you don't need to go
t hrough the whole rigmarole this tine.

MR. SELLS: -- appearing on behalf of the
Applicant, Rubatino Refuse, Inc.

JUDGE RENDAHL: Thank you. And Protestant
Stericycle?

MR, JOHNSON: Thank you, Your Honor
St ephen B. Johnson, representing Protestant
Stericycle of Washington, Inc.

JUDGE RENDAHL: Thank you, and for
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Conmi ssion Staff?

MR, TRAUTMAN: Gregory J. Trautmn,
Assi stant Attorney General, for Commr ssion Staff.

JUDGE RENDAHL: Thank you. 1Is there any
ot her person who wi shes to state an appearance or
intervene in that application?

MR. HAFFNER: Since the matters have been
consolidated, we will be intervening.

JUDGE RENDAHL: Ckay. So for --

MR, HAFFNER: Greg Haffner, for Kleen
Envi ronnental Technol ogi es.

JUDGE RENDAHL: Sorry. Okay. Thank you.
So in terns of the consolidation, as you all were
aware, the Commi ssion initially consolidated the
applications of LeMay and Kl een Environnental
pursuant to WAC 480-70-111, and WAC 480-07-320, as
some of the territory requested in the applications
is overlapping and the applications were filed within
30 days of one anot her

And then, on May 13th, after the Rubatino
Ref use Renoval application cleared the docket, the
Commi ssion, after requesting comrents fromthe
parties, consolidated the application of Rubatino
Refuse Renpbval with the other two applications for

t he purposes of hearing only, and solely for
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resource. Instead of having hearings where sone of
the sane parties and witnesses woul d appear, it
appeared logical, to save both the parties and the
Conmi ssion some tinme and resource, to consolidate for
pur poses of hearing, but not for determ nation.

As M. Haffner noted in his coments, the
Rubatino application does not qualify for Ashbacker
treatnment, in other words, consolidation for
determ ning the nerits of the application, and
there's no overlap, and nor was it filed within 30
days, but under WAC 480-07-320, the Conm ssion has
di scretion to consolidate matters which it believes
are appropriate for consolidation

In this case, the Comm ssion determ ned that
consolidating for hearing only was appropriate.
Consi dering that Counsel for Kleen Environmental did
oppose the consolidation and all other parties
supported, 1'd still like to hear fromall the
parties on that issue to see if it still nmkes sense
to go forward with consolidation for purposes of
heari ng.

This is not the issue of the LeMay and Kl een
applications, but nmerely the issue of whether we hear
the Rubatino application with the other two. So |I'm

going to start with M. Haffner, and then we'll go
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forward fromthere.

MR, HAFFNER: Okay. Thank you, Your Honor
We appreciate the fact that the Comri ssion is
recogni zing that this does not fall under the
Ashbacker doctrine, and that certainly helps us a
little bit with accepting the consolidation.

The one thing that we would like to see
taken into consideration -- actually, two things.
First of all, we submitted a restricted -- a
restrictive amendnent to our application reducing the
territory within which we sought operations to
exclude those territories that the Rubatino
application sought new authority.

To the extent that that consolidation has
now occurred, we would ask that that application be
resci nded or that our original application be
reinstated as to statew de authority.

Wth respect to the procedural issues that
we perceive with a consolidated hearing of this type
if we are not to have the ability to seek authority
i n Snohom sh, Skagit and Watcom Counties, we'd |ike
sonmehow for the hearings to be scheduled in such a
way that we do not have to be present during
testinmony on those issues w thout somehow

j eopardi zi ng our presence for other testinmony. And
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1 I"mnot sure yet how that would work out, because

2 don't know what wi tnesses are going to be involved

3 and so on, but | guess that -- | would like that to

4 be taken into consideration

5 I think, though, to the extent that we have

6 our application reinstated to full statew de

7 authority, we would probably intend to participate

8 fully in all of the hearings.

9 JUDGE RENDAHL: So just to clarify, you're
10 asking that the original application be reinstated,
11 but if that's not the case, that you'd like to have
12 the hearings be structured in such a way that you
13 don't have to appear for those counties that you have
14 elimnated fromyour application?

15 MR. HAFFNER: Correct.
16 JUDGE RENDAHL: Ckay. |s there anything

17 nore you would |ike to add?

18 MR. HAFFNER: No, Your Honor
19 JUDGE RENDAHL: Okay. M. Sells.
20 MR, SELLS: Thank you, Your Honor. |If Your

21 Honor pl ease, the Rubatino application is linmted to
22 a fairly small area conbined with the rest of this.
23 We don't have any strong feelings one way or the

24 other, other than | think the nore consolidation we

25 have, the less it's going to cost the clients here,
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and any hearings that can be consolidated, rather
than making two trips to Whatcom County or Snohom sh
County, is fine with us.

I don't think that we have any objection to
reinstating the original application, either. |
understand that M. Haffner was hoping that if we
restricted ours just to the one county, the renuminder
of the one county, maybe we could resolve that.
Unfortunately, that's not the case, so we may as wel
put everything together and try to get it done as
qui ckly and as cheaply as possible.

JUDGE RENDAHL: Okay. M. Johnson.

MR. JOHNSON:  Your Honor, as | said in the
coments | submitted in response to the notice on
this issue, we think it makes sense to consolidate.
It should save substantial duplication in the
proceedi ngs, and particularly on the Stericycle side
of the issues and the generator w tnesses that may be
testifying, as well. | think we can -- it nmkes
sense to consolidate to mnimze the extent to which
third party witnesses are inconveni enced by the
hearing, as well as to save the resources of the
Commi ssion and the parties nore generally.

| know that the Commi ssion retains the

ability to sever certain conponents or to nmanage the
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hearing process in a way to nake it efficient so that
if there are days of hearing where individual parties
are not affected by the proceedings, that they m ght
be excused and portions of the hearing be conducted
on one matter as opposed to another, if that may
arise, but it seenms to ne that, given M. Haffner's
poi nt about reinstating their application statew de,
it's logical to hear all these matters together

JUDGE RENDAHL: And do you have any
objection to the reinstatenent?

MR, JOHNSON:  No.

JUDGE RENDAHL: Thank you, M. Johnson. For
Staff, M. Trautmn.

MR, TRAUTMAN: Thank you. | would just
reiterate what we've said in our brief coments. W
said we didn't -- we don't have any objection to the
consolidation for hearing and it does seemto meke
sense. It would save a great deal of resources,
especially considering the |arge nunber of wtnesses
that are anticipated to testify in both cases, and we
al so do not have any objection to the reinstatenent
of the amendnent.

JUDGE RENDAHL: Okay. |In terns of
reinstatenent, would that -- are there any other

parti es who woul d have joined as -- who would have
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sought to protest that application had it been
statewide? And | guess |I'mlooking to you, M.
Sells, in terns of your clients.

MR. SELLS: No. That would not add any
protestants here.

JUDGE RENDAHL: Okay. So the only
protestant to the Rubatino application would still be
Stericycle, even if it were reinstated as the
original application?

MR, HAFFNER: And if | m ght add sonething
to that, Your Honor?

JUDGE RENDAHL: First, M. Haffner, then M.
Johnson.

MR. HAFFNER: | believe that the Rubatino
application and our restrictive amendnent both
occurred after a 30-day protest period, and so there
woul d not be an ability for anybody to add an
additional protest to that statew de application. 1In
ot her words, the right to protest an enl arged
application woul d have al ready come and gone. This
application -- the reinstatenent seeks nothing nore
than what was in the original application, and all of
the parties protesting have al ready appeared during
that time that was available to them

JUDGE RENDAHL: Okay. |I'mjust trying to
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1 determine this nmorning if there's other -- in
2 addition to what we've tal ked about in terns of

3 appearances, if there was anybody who woul d have been

4 involved. So | appreciate your clarification of that
5 poi nt.

6 MR, HAFFNER: Thank you.

7 JUDGE RENDAHL: M. Johnson

8 MR. JOHNSON:  Your Honor, just to clarify

9 one point in your summary of things, it seened to ne
10 that M. Haffner's client was al so going to intervene
11 in the Rubatino matter, | assune as a Prostestant, in
12 ef fect, who opposed the application. | believe he

13 menti oned that earlier, and so they would also be a

14 party in that matter, | believe.

15 JUDGE RENDAHL: Correct.

16 MR. HAFFNER: Correct.

17 JUDGE RENDAHL: Now, would you be asserting

18 your interest as a Protestant or as an Intervenor in
19 that matter?

20 MR. HAFFNER: Well, as | understand it, we
21 can only intervene, because we don't have authority
22 to protest, since we don't have authority fromthe
23 Conmmi ssi on.

24 JUDGE RENDAHL: Well, that's how we'l

25 leave it, then. Well, with no objection from any
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party, then we will go forward with a reinstatenent
of the original Rubatino application for statew de
authority for bionmedical waste collection.

MR. HAFFNER:  Your Honor, may | correct
that, that it was not the Rubatino application, but
the Kl een Technol ogi es application.

JUDGE RENDAHL: |1'msorry. Thank you.
There's a lot of parties. | still haven't gotten ny
head around all of this. Bear with me. The Kleen
Environnental application will be reinstated for
state -- for a request for statew de authority for
col l ection of biomedical waste. No party objects.
That matter will, as M. Haffner stated, will not be
consi dered for Ashbacker treatnment. |Is that what
you' d stated?

MR, HAFFNER: Correct.

JUDGE RENDAHL: And so even though it would

be consolidated for hearing purposes, determ nation

-- it will not be consolidated for purposes of
determ nati on and an order, so there will be two
separate -- two or three separate orders, depending

on how this matter plays out fromthe Conmm ssion.
MR, JOHNSON: Your Honor, could | just ask
one nore clarifying question about the parties?

JUDGE RENDAHL: Pl ease.
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MR. JOHNSON: | believe M. Sells has
i ndicated that he's representing -- on the Kleen
application, he's representing LeMay, Consol i dated
Di sposal, Rubatino and Waste Haul ers Associ ati on, and
it isn't clear to nme that the Waste Haul ers
Associ ation has any interest in the matter not
al ready represented by the other three. | just
wanted to clarify whether the WAaste Haul ers
Association is participating to represent any other
party other than those three, or in what capacity?

And this only will have a bearing |later on,
as we progress, as to whether there would be any
separate exam nation, cross or direct, by the Waste
Haul ers Associ ation, and that kind of issue.

JUDGE RENDAHL: M. Sells.

MR, SELLS: Well, thank you. [If Your Honor
pl ease, WRRA is a, quote, unquote, association that
is given the right, as a protestant in garbage
applications -- and | didn't bring nmy book with ne,
so | can't cite you to the WAC. There's two cites to
the WAC and one to the RCW |In answer to Counsel's
question, if WRRA calls any witnesses on its own, it
woul d be one witness, and that woul d be the executive
director, to explain and testify regardi ng statew de

-- or regarding Gecertificate authority in general
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and the Association's position of any operating

Wi t nesses would come fromthe other protestants.
JUDGE RENDAHL: M. Johnson
MR, JOHNSON: Thank you, Your Honor
JUDGE RENDAHL: Do you have any opposition

to the participation based on M. Sells' explanation?

MR, JOHNSON: | don't have a problemwith
that. | do think that when we get into the hearing
process, I'massunming M. Sells will sort of act in a

unitary manner in terns of cross-exam nation and
presentation, so that he will be, in essence, a
single party for purposes of briefing and that sort
of thing.

MR SELLS: I'mnothing if not unitary.

JUDGE RENDAHL: Thank you, M. Sells. Ckay.
Well, let's go forward to the issue of -- first,
let's tal k about discovery. Usually we don't invoke
the discovery rule in these types of application
cases, but if there's a need expressed by the parties
that's sufficiently justified, the Conm ssion can
i nvoke the discovery rule. So |I'mjust asking all of
you if that's something that you all feel is
necessary in this matter. M. Johnson

MR. JOHNSON: Your Honor, | do think

di scovery woul d expedite the process and is
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appropriate in this case, as the rules permt the
Conmi ssion to authorize discovery in any matter at
its discretion, but also indicates that specifically
if there's precedent, potential precedential value in
the case, that discovery should be all owed.

| believe, under either of these criteria,
t hat di scovery woul d be appropriate. There hasn't
been a significant medical waste authority case for
about 10 years. There was a flurry -- there were a
flurry of cases, there was a flurry of cases back in
the early '90s. The Commri ssion's policies with

respect to these types of authorities were in a

devel opnental stage at that point. It's been 10
years. | think there's a fair chance that the
outcone of this case will be precedential for these

ki nds of applications.

Also, | recall fromthe Stericycle and Ryder
hearings that there was quite a bit of sort of
di scovery taking place in the hearings thensel ves,
which can be a very inefficient and sonewhat chaotic
process. And | think that, given the nunber of
parties and the potential precedential value of the
case, that we ought to try to permt sone |evel of
di scovery that would allow us to be nore efficient

during the hearings and to be nore focused on issues
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t hat have direct bearing on the Comm ssion's
decision. So | would propose to request that
di scovery be permtted.

JUDGE RENDAHL: What sort of discovery would
Stericycle propose to propound?

MR, JOHNSON. My thought was that we needed
to have sone nodest |evel of witten discovery,

i nterrogatories, requests for production. Some of
that m ght be circunvented just by conferences anong
counsel and an informal exchange of information about
who the right witnesses might be with respect to
particular matters, so we m ght be able to truncate
the, you know, the tinme involved in witten

di scovery, and sone depositions woul d be appropriate.

JUDGE RENDAHL: And why do you think
depositions woul d be useful ?

MR, JOHNSON: Well, again, from Stericycle's
perspective, we're | ooking at issues -- a substantia
i ssue here would be public need, and we are
interested to know, before we walk in the door for
the hearing, how the public need -- you know, what
the evidence will be with respect to public need so
that we can prepare our own case in response to it

Again, the alternative available to us is to

basically do discovery in the hearing fromthe
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wi tnesses for the Applicants, and | believe that's a
| ess efficient and a | ess effective way to conduct
the hearings, so that the -- if we are allowed to do
di scovery, the Conmmission will save a certain degree
of resources that would otherwi se be -- the
alternative is sort of a nore extensive and chaotic
hearing process. | think we can substantially reduce
t he amount of hearing time if we're allowed to do
some di scovery, and deposition discovery is the only
way you really determ ne what the witness -- the
knowl edge of the witness is and what kind of evidence
they propose to present.

JUDGE RENDAHL: Ckay. First, M. Sells, and
then M. Haffner.

MR, SELLS: Thank you. |If Your Honor
pl ease, | too was part of those hearings and they
were, on occasion, chaotic. | do recall that. W
don't necessarily have any problemw th witten
di scovery. | really hadn't given nuch thought to
depositions. M concern about depositions, frankly,
is the cost. This is a statewide -- statew de
applications, and | agree with counsel that
depositions are the best way to find out what's going
on, but if we get to the point where we're going al

over the state taking depositions, the cost to the
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Commi ssion, as well as to the parties to this thing,
can get entirely out of hand. But | don't have any
problemwi th RFPs and interrogatories and that sort
of thing.

JUDGE RENDAHL: Okay. M. Haffner.

MR, HAFFNER: Well, we're not opposed to
some written discovery. | suppose we would reserve
objection to the scope of discovery. W are opposed
to depositions, and especially depositions or any
significant discovery to witnesses only because of
the burden that it puts -- | nean shipper witnesses,
pardon ne, only because of the burden that it puts on
those shi pper witnesses that already we are asking to
take time out of their day to cone and testify on our
behal f.

To the extent that they're asked to appear
somewhere or submit to a deposition is something that
we think could have a chilling effect on their
participation in these hearings. | think the idea of
these hearings is to determ ne what |evel of service
is being provided, and | think the best way to
deternmine that is to sinply ask those w tnesses at
the tinme of the hearing.

So we woul d be opposed to depositions, but

not opposed to sone limted witten discovery.
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JUDGE RENDAHL: Okay. Thank you. And for
Staff, M. Trautman.

MR. TRAUTMAN: Staff, |ikew se, would not
oppose invoking the discovery rule for purposes of
putting out witten requests or data requests or
interrogatory type questions. Staff does think that
the concerns that have been expressed wi th having
depositions, particularly on a statew de basis, and
gi ven the potential scope of the cost, Staff does
think that those objections are valid and are
wel | -t aken.

JUDGE RENDAHL: Okay.

MR, JOHNSON:  Your Honor, could I just meke
one small response to the comments that were made?

JUDGE RENDAHL: Pl ease go ahead.

MR, JOHNSON: My thought is not that we
woul d be deposi ng people statew de or even that we
woul d -- depositions would involve the shipper
wi tnesses. M thought is, fundanentally, the
depositions |'mtal king about woul d be Puget
Sound-based for the -- and involve the parties
t hemsel ves.

So it would be a |linmted nunber of party
Wi t ness depositions that would enable Stericycle, for

exanple, to identify the services proposed, the
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servi ces being offered by the existing -- by Rubatino
and LeMay in their existing service territories, and
reciprocally, the other parties would be able to
determine, if they wi shed, the status of Stericycle's
exi sting service.

JUDGE RENDAHL: So you'd inquire as to the
carriers' existing service?

MR, JOHNSON: For LeMay and Rubatino, we
have a substantial question as to what they are
currently providing their custoners within their
exi sting service territories. | think that's a key
to our baseline as to what they have to offer in the
new territories. W want to deternine what their
current service anounts to in their existing --

JUDGE RENDAHL: Current services in ternms of
bi omedi cal waste collection, and | believe your
response was yes?

MR. JOHNSON: Yes. So again, we're not
proposing a traveling, you know -- traveling road
show around the state; we're thinking of a witness or
two fromeach party, I'"'mthinking that that's likely
to be the nunmber, in a convenient |location in the
Seattl e, Tacomm, greater Brenerton area.

JUDGE RENDAHL: M. Sells, any response to

M. Johnson?
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MR SELLS: Well, yes, if Your Honor please,
that's probably a good thing to get that information,
but I don't see why we can't get that through the use
of witten discovery.

JUDGE RENDAHL: M. Haffner.

MR, HAFFNER: | would agree with M. Sells'
comment s.

JUDGE RENDAHL: And M. Traut man.

MR. TRAUTMAN: That was going to be ny --

JUDGE RENDAHL: Okay. Well, ny sense of
this is that we will invoke the discovery rule for
pur poses of data requests, interrogatories, witten
di scovery, but should the need arise, based upon the
i nformati on gai ned through the witten di scovery,
that there is in fact a need for the depositions that
-- the linmted depositions that M. Johnson
nmentioned, we can have a pre-hearing over the phone
and discuss that issue in greater detail should the
need arise, but I'd like to see the parties nininze
the expense of discovery in this mtter and avoid
depositions if possible.

So let's turn to the procedural schedul e.
Some of this we may discuss off the record, but
beginning with M. Sells, then M. Haffner, and then

M. Johnson, the primary question | have is how soon
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do the parties wish to have this hearing, how much
time do you need for discovery, the witten discovery
prior to hearing, and we had al so tal ked about
process, what process you all had in mind for the
hearing. M. Johnson had nentioned the possibility
of pre-filed testinobny versus live in-hearing
testimony, and so |I'd like to discuss those issues
first. M. Sells.

MR SELLS: Well, as far as tinme is needed,
that may depend upon how many heari ngs we have and
where they are and how far apart they're spaced.
woul d t hink, however, that whatever discovery is
going to be done can probably be done in six weeks or
so, and 1'll stand corrected if the other parties
think that's way off base, but --

JUDGE RENDAHL: In terns of how many and
where and how far apart, what woul d you propose in
terms of -- just one hearing here in Oynpia or
several throughout the state?

MR, SELLS: Well, the problemw th having
themall in AQynpia, and | think | share this with at
| east the other Applicant, is getting the shipper
wi tnesses to | eave their jobs or get perm ssion to
| eave their jobs sonetines for a day, an entire day,

someti mes even nore.
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From our perspective, anyway, | would think
that probably there could be one hearing in Eastern
Washi ngton, perhaps, and two in the Puget Sound area.
But, again, if sonebody's got a better perspective
than that, I'mcertainly willing to |isten.

JUDGE RENDAHL: Okay. Well, let's hear from
M. Haffner, unless you have nore to add?

MR. SELLS: No, Your Honor.

JUDGE RENDAHL: Ckay. M. Haffner.

MR. HAFFNER: In terns of |ocation of
shi pper witnesses for Kleen Environnental, | think we
can have all of our hearings in Western Washi ngton.
And mmy preference would be to try and have them
closer to Seattle, as opposed to Oynpia. If they
coul d be shared in Tacoma or Kent, that would be fine
with us, but | think it would certainly be nore
conveni ent for our shipper witnesses to be in the
Seattl e area.

In terns of the nunber of hearings, boy, |
just -- I'mkind of guessing at this. | think we
coul d have everything consolidated in the Puget Sound
area, so | guess when M. Sells tal ks about nultiple
hearings, I'"massuning this is going to be taking a
signi ficant nunber of days for this consolidated

application.
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JUDGE RENDAHL: | don't know that we've
heard a nunber of days yet, so I'll --

MR, HAFFNER: Okay.

JUDGE RENDAHL: Now, since Kleen
Environnmental is requesting authority in the entire
state, you don't have -- you wouldn't see a need for
shi pper witnesses in an Eastern Washi ngton hearing?

MR. HAFFNER: The wi tnesses that we have can
testify to their needs in Eastern Washi ngton and
Peni nsul a and Sout hwestern Washi ngton. | understand
that, to the extent that the Protestants woul d need
to possibly have witnesses testify about operations
in Eastern Washi ngton, we m ght need to have hearings
in those parts of the state, but for our purposes, we
only would require witnesses to be brought fromthe
western side of the state.

JUDGE RENDAHL: Ckay. Thank you. M.
Johnson. And | guess at this point let's hold off on
how many days of hearing, but just in terns of
| ocation and tine for discovery. ©Oh, M. Haffner, is
si x weeks acceptable for discovery, witten
di scovery?

MR, HAFFNER: | think that might be a little
bit quick. 1'd probably | ean nore towards maybe

ei ght weeks, but that's not a significant difference.
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JUDGE RENDAHL: Okay. Anything else?

MR, HAFFNER: No, Your Honor

JUDGE RENDAHL: Ckay. M. Johnson.

MR, JOHNSON: Just speaking to the time for
di scovery, | -- you know, the typical tine for
response woul d be 30 days, | guess, and ny thought is
that we probably need 30 days to prepare, so --

JUDGE RENDAHL: Before you go farther
Conmi ssion's di scovery rules, WAC 480-07, begi nning
at 400 and going to 425, specifies a 10-day response
period for data requests, so there isn't a 30-day.
It's not the court rules here, unfortunately for you.

MR, TRAUTMAN: Busi ness days.

JUDGE RENDAHL: Ten business days, it's 10
busi ness days. So | think that that concern of 30
days is not appropriate.

MR, JOHNSON: Well, Your Honor, | guess,
havi ng had sone experience with discovery in other
contexts, frequently parties who are on the receiving
end of discovery ask for additional time, and it may
be that that woul dn't happen here, but if we wanted
to lay out a plan that we could stick to, we m ght
want to allow sonme significant sort of period that
woul d give people a certain play in the tine for

response.
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I have no problemw th the fact that the
Conmi ssion's rule require an expedi ent response, and
if that's possible, that would be great. 1'm
thinking -- ny original thought was that we would
basically have 30 days to propound witten discovery,
then some reasonable tinme for back and forth, in ny
way of thinking, would perhaps be another 30 days.

So -- and if there are discovery disputes or
sonmet hing, then we'd want to have a little chance, a
little time to resol ve those.

So ny thought was that we're basically at
June 1st. If we plan to hold the hearings in
Sept enber or thereabouts, that that would give us the
time to work through di scovery and nake -- prepare
for the hearing in an orderly way.

In terns of location, | would like to see
one Eastern Washington location. If it is -- we're
dealing with a statewi de set of issues, we don't know
all the potential witnesses that we're going to offer
at the hearings, but a statew de application suggests
that, very likely, that there would be wi tnesses on
the east side of the state, and we'd like to make it
as conveni ent as possible for those folks to
partici pate.

The nunber of sort of hearing sessions, |
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think it's difficult to predict at this point, so I'm
not able to do that.

JUDGE RENDAHL: Ckay. In terms of the --
| ook at the discovery rule -- one of the discovery
rules, WAC 480-07-405, at your |eisure. The
Conmi ssion does allow, if a party can't respond
within 10 days, to let the other party know, prior to
the 10-day period expiring, that they can't neet that
time period and explain why and set a date when they
will provide it.

I will say that in nore technically
conplicated cases, the Commi ssion has a very short
di scovery period, so | think an eight-week discovery
period is probably appropriate. W have to take in
m nd that Applicants desire to resolve this
expeditiously, as well as the parties' interests for
gathering information. |If it appears that we need to
extend the schedule, I'Il entertain that, but | think
let's try to stick to an ei ght-week period.

Generally, the way it's done is the parties
propound di scovery upon each other concurrently, and
if there are discovery disputes, please | ook at the
Commi ssion's rules, there's a process for bringing
those disputes to ne, and we can have a conference

call to discover -- to address discovery disputes
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over the phone.

MR. SELLS: Excuse me, Your Honor. If |
may, | forgot to nake one comrent regarding the
pl aces. | guess it had skipped ny mnd that

Sout hwest ern Washington is going to be a factor here,
as far as the LeMay application is concerned. And
know, traditionally, I've tried to schedule in these
sorts of things one hearing in the Vancouver area,
and | think that probably would be appropriate here.

JUDGE RENDAHL: | guess when you had
menti oned one hearing in Eastern Washi ngton and two
in -- when you said Puget Sound, | was anticipating
one in Puget Sound and one in Southwest, so | think
was thinking along the sane |ines.

MR, SELLS: All right.

JUDGE RENDAHL: Reading your mnd, if not
the words. Okay. Well, | think, in order to figure
out how many days of hearing we need, | think we need
to now tal k about wi tnesses, and | don't know how far
all of you have gotten in terns of anticipating that.

One of the things | do want to tal k about
this norning is pre-distribution of witness lists, as
wel | as any docunentary evidence you wi sh to use at
the hearing. | know there was sone discussion of

pre-filed testinony. Let's talk about that first.
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Starting with you, M. Johnson, you had nentioned
that you were interested in that. Can you explain
why you think that m ght hel p?

MR, JOHNSON: Well, | guess it's more of a
question on ny part as to whether we're going to go
that route, and if so, what the tine period would be
to receive that prior to the schedul ed hearing date.
It's just, to nmy way of thinking, nore a matter of
scheduling. W' re not specifically proposing that
that be done. It was done in the prior
Stericycl e/ Ryder proceedings. |'mnot sure that it
saved a whole lot of time, but it at |east, you know,
has that potential in some instances.

My question is, really, to the Comm ssion
and the parties, whether they're interested in that,
and if so, we should perhaps discuss howit -- the
process.

JUDGE RENDAHL: Starting with you, M.
Sells, on the issue of pre-filed testinony.

MR, SELLS: Thank you. |f Your Honor
pl ease, maybe this is nore of a personal bias than
anything, but | don't like pre-filed testinony.
think that what it ends up doing is you spend a | ot
of time drafting up your pre-filed testinony and then

you go into hearing and you end up going through
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exactly the sanme thing on redirect that you woul d
have done if you had done it on direct to start wth.
And you really end up with double the tinme that could
have been involved by just putting the witness on
That's especially true, in ny view, when you have the
di scovery rule invoked and you will have sone
i nformati on concerning the w tnesses.

| certainly have no problem in fact, would
encourage witness lists to be exchanged and maybe a
summary of the testinony, but --

JUDGE RENDAHL: Thank you. M. Haffner

MR, HAFFNER: Thank you, Your Honor. |
think it would be helpful for the parties to have the
option to subnmt pre-filed testinony, and to have
that -- those statenents submtted, say, three weeks
prior to the hearing where that wi tness woul d appear

I think, however, that if pre -- if
statenments are submitted, M. Sells' concerns need to
be recogni zed, and direct exam nation of those
Wi t nesses needs to be linited. To the extent that
clarifications need to be nade, nmaybe it can be done
on redirect, but I think that it can be valuable to
try and keep these -- especially with three
applications in a consolidated hearing, | think it

woul d be hel pful to keep things noving quickly.
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JUDGE RENDAHL: M. Traut man.

MR, TRAUTMAN:  Well, | guess all I'll say
is, generally, in these types of cases, with the
transportation cases, | believe the experience has
been not to have the pre-filed testinony. And ny
under st andi ng of why we had pre-filed testinony in
ot her cases is when you have al nost all expert
Wi t nesses and often very conplicated materials that
not only require the testinony, but often exhibits
and acconpanyi ng docunments that really could not be
brought in through direct. And in this case, you
have, in many cases, nmany of the w tnesses are
shi pper witnesses, and | don't think they're the
types of witnesses that typically we would -- for
which we would typically have pre-filed testinony.

So ny inclination would be not to have the
pre-filed testinony.

JUDGE RENDAHL: Ckay. M. Johnson.

MR. JOHNSON: Just one other. As | -- this
di scussi on has remni nded ne of ny own thinking about
this. | don't think pre-filed testinony nakes sense
for shippers, generators, w tnesses, but | was
thinking nore in terns of, for exanple, the econom c
presentations that the Applicants need to nake. That

can be -- | think pre-filing that kind of testinony
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1 can be hel pful.

2 JUDGE RENDAHL: Just so you all are aware,
3 when the Comni ssion does use pre-filed testinony,

4 that testinmony is the direct testinony. And

5 generally, it's not just one round that's filed.

6 There's an opportunity to respond to it by the other
7 side and then a reply, and it does eat up a certain
8 amount of tine. The intent is to linit hearing tinme
9 by the parties. And as M. Trautman mentioned,

10 specifically when you have wi tnesses, expert

11 Wi t nesses who are testifying on very technica

12 aspects, such as tel ecommuni cations, engineering and
13 that sort of thing, it's very useful to read it

14 several tines instead of hear it once, but |I'm not
15 sure that it would necessarily be valuable in this

16 proceeding, but | guess I'mtrying to think here --

17 let's be off the record for a nonment.
18 (Di scussion off the record.)
19 JUDGE RENDAHL: Let's be back on the record.

20 While we were off the record, and just as soon as we

21 had gone off the record earlier today, it was pointed
22 out by Staff that the Rubatino Refuse Renpva

23 application, in fact, does fall within the Ashbacker

24 Rul e, WAC 480-70-111, which provides that an

25 application can be consolidated for Ashbacker
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pur poses for hearing and consideration by the

Commi ssion if the application is filed within 30 days
of the mailing date of the application docket notice
of the original application.

And we determi ned that the docket mailing
date for the LeMay and Kl een applications was
February the 23rd, and that the Rubati no Refuse
Renoval application was filed with the Conmni ssion on
February the 22nd.

MR. TRAUTMAN: March 22nd.

JUDGE RENDAHL: Thank you, March 22nd, which
woul d be within the 30-day period. So for purposes
of these applications, they are all consolidated for
heari ng and consi derati on under the Ashbacker Rul e,
WAC 480-70-111.

Al so, while we were off the record, we spent
a fair amount of time discussing the process for this
hearing, and this is what we cane up with. There
will be discovery. As | noted earlier on the record,
at this point I'dlike totry tolimt it to witten
data requests and interrogatories under the
Commi ssion's discovery rule. The deadline for
di scovery is July 16th, which is a Friday. The first
round of operational testinmony by the Applicants

woul d be due four weeks | ater, on August the 13th.
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The second round of operational pre-filed testinony
woul d be filed with the Commi ssion on Septenber 10th.
And that would include the Protestants', Intervenors
and Staff's pre-filed affirmative testinony, plus any
response to the Applicants' pre-filed testinony.

There will be a pre-hearing conference on
Tuesday, the 21st, at 9:30, probably in Room 206, but
I will look into that. The day prior, on Mnday, the
20th, parties will need to file estimtes of
cross-exam nation time for the witnesses who filed
pre-filed testinony, as well as any cross-exam nation
exhibits they plan on using at the hearing.

W will have a hearing the week of Septenber
27th. The location is to be determ ned. W'l
attenpt in the Kent/ Tacoma area. If not, it will be
here at the Conmission. There will be -- and that
hearing is linted to operational w tnesses who have
filed pre-filed testinony.

The shipper witnesses will be held -- we'l
have hearings to hear testinony from shipper
W t nesses separately on October 6th, 7th and 8th, and
we will look for the Kent area. There will be a
hearing for shipper wi tnesses in the Puget Sound
regi on, and on Cctober 12th, which is a Tuesday, we

wi |l have a hearing to hear from shipper w tnesses in
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t he Vancouver area, and then, in Spokane, we'll hear
from shi pper wi tnesses on Thursday, October 28th.

Agai n, those specific locations, we'll need
to determne those, and we'll let you all know.
Those | ocations may not be in the pre-hearing
conference order, but they nmay be -- we may notify
you separately of those |ocations.

We' ve set aside sinmultaneous initial briefs
to be filed with the Comm ssi on on Novenber 12th,
which is a Friday. And given the Thanksgi vi ng
hol i days, the sinultaneous responsive briefs are due
at the Conmi ssion on Tuesday, Novenber 30th.

I's there anything el se we need to discuss
this norning? |[|'mnot hearing anything, but before
we adjourn the conference, is there any party that
woul d I'ike a copy of the transcript of today's
conference? If so, you need to let the court
reporter know before you | eave this norning.

MR, JOHNSON. Your Honor, | just would
request one clarification. | think earlier in our
conference you expressed the idea that you woul d be
open to permtting Protestants and Intervenors to do
sone discovery after the initial round of pre-filed
testinmony. | just wanted to confirmthat.

JUDGE RENDAHL: Correct. And given that
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there's four weeks in between the first round of
testinmony being filed and the second round, if
there's any discovery that you need to propound in
order to conplete your witten testinmony, that is
allowed within that tine period.

And |ikewi se, if there's any discovery that
needs to be propounded based on that, there is sone
time between the hearing, and if the Applicants need
to conduct that, they are entitled to do that, as
wel | .

MR, SELLS: On that line, M. Johnson's just
about convinced ne of his position that maybe sone
depositions mght be appropriate. |If the parties can
agree on depositions during that tinme or sone other
time, do you want us to conme back and check with you,
or should we just go ahead and do themor --

JUDGE RENDAHL: |If you are in agreenent that
you need to conduct depositions, based on the
di scussion we had earlier about the need for linited
depositions for operational wtnesses, | have no
objection to you all doing it if you are in
agreenent. |If it's contested, please bring it to ne.
And | don't believe I need to know when they're being
schedul ed unl ess you need nme to sonehow be invol ved.

Okay. |s there anything else we need to
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1 tal k about this nmorning? Hearing nothing, we'll be
2 adj ourned. Thank you all very nmuch. We'Ill be off
3 the record.

4 (Proceedi ngs adjourned at 11:23 a.m)
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