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SUMMARY

This Commission retains jurisdiction over the interconnection dispute between Level 3 Communication, LLC (“Level 3”), and CenturyTel of Washington, Inc. (“CenturyTel”).  The Communications Act of 1934, as amended by the Telecommunications Act of 1996 (“Act”), grants this Commission jurisdiction over Level 3’s disputed request for interconnection under §§ 251(a) (and also under 251(c), to the extent that CenturyTel is not a rural telephone company with an exemption pursuant to § 251(f) of the Act).  The Federal Communications Commission (“FCC”) has in no way preempted this Commission from exercising jurisdiction over ISP-bound calls, except on the discrete issue of setting intercarrier compensation rates under § 251(b)(5) of the Act.  As Level 3 has not sought reciprocal compensation under § 251(b)(5), the Commission may properly exercise jurisdiction over the interconnection dispute between Level 3 and CenturyTel.  Accordingly, this Commission should reject CenturyTel’s jurisdictional challenge.

Level 3 will offer a telecommunications service to its customers by carrying traffic that originates on CenturyTel’s local networks between CenturyTel’s switches and the modem banks for Level 3’s Internet service provider (“ISP”) customers.  Level 3’s proposed interconnection and delivery of traffic to customers is no different—from a functional perspective or the customer experience—than the kinds of foreign exchange or foreign exchange-like services that have been treated as local for years by regulators and incumbent local exchange carriers such as CenturyTel.  CenturyTel nonetheless attempts to deprive this Commission of jurisdiction and to levy charges for originating access by characterizing the dispute as one of compensation.  Level 3, however, has not requested reciprocal compensation under § 251(b)(5) of the Act.  Moreover, CenturyTel is otherwise prohibited under the FCC’s rules from charging for origination.  In this Brief and Memorandum of Law, Level 3 makes five arguments in support of Commission jurisdiction over the interconnection dispute between Level 3 and CenturyTel.

First, §§ 251 and 252 of the Act govern all interconnection between telecommunications carriers.  Section 251 imposes interconnection obligations on all telecommunications carriers in their provision of telecommunications services.  These services include telecommunications services purchased by ISPs, as the FCC has treated ISP-bound calls as interstate only for purposes of intercarrier compensation.  And § 252 grants to the state commissions the authority to approve or reject all interconnection agreements and to mediate and arbitrate all interconnection disputes involving incumbent local exchange carriers.

Second, with respect to ISP-bound calls, the state commissions are preempted only as to the setting of intercarrier compensation rates.  The FCC has asserted jurisdiction and preempted only on the issue of intercarrier compensation rate-setting under § 251(b)(5).  And the vast majority of state commissions themselves have concluded that they are preempted only on the issue of setting intercarrier compensation rates for ISP-bound traffic.

Third, the scope of §§ 251 and 252 is not limited to “intrastate” services, and the FCC has consistently rejected the interpretation that §§ 251 and 252 apply only to exclusively intrastate matters.  Instead, the lines between FCC jurisdiction under § 201 and state commission jurisdiction under §§ 251 and 252 are fluid, with regulation of some aspects of certain services falling to the FCC and other aspects of the same services falling to the state commissions.  The FCC has affirmed this hybrid approach in allowing telecommunications carriers requesting to use combinations of unbundled loop and transport network elements, obtained via interconnection agreements governed by §§ 251 and 252, to provide exchange access services (an interstate-intrastate hybrid service), and in granting to paging carriers—which clearly provide interstate-intrastate hybrid service—the full panoply of §§ 251 and 252 interconnection rights.

Fourth, while this Commission has an ample statutory basis for asserting jurisdiction over the interconnection dispute between Level 3 and CenturyTel, it should also assert jurisdiction to promote important public policy interests.  In failing to assert jurisdiction, this Commission would perversely disfavor a network architecture that would compete directly with CenturyTel for the same service for connectivity to ISPs.  It would also discourage the availability of additional Internet connectivity and provider choice for rural consumers.

Fifth, CenturyTel’s argument about the “rural exemption” pursuant to § 251(f)(1) is not relevant to the issue of Commission jurisdiction over ISP-bound traffic.  Level 3 agreed in its petition that to the extent that CenturyTel is a rural telephone company with a valid exemption pursuant to § 251(f)(1), CenturyTel may refuse interconnection pursuant to § 251(c).  The § 251(f)(1) “rural exemption” touches only on the issue of which obligations apply to a rural incumbent LEC, and says nothing about the jurisdictional authority of a state commission to arbitrate, pursuant to §§ 251 and 252, an interconnection dispute involving a rural incumbent LEC.  Moreover, a valid § 251(f)(1) “rural exemption” in no way exempts an incumbent LEC from other interconnection obligations, particularly under § 251(a).
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Pursuant to the orders, rules, and policies of this Commission, Level 3 Communications, LLC (“Level 3”), submits this Brief and Memorandum of Law to argue that this Commission clearly retains jurisdiction over the interconnection dispute between Level 3 and CenturyTel of Washington, Inc. (“CenturyTel”), pursuant to §§ 251 and 252 of the Communications Act of 1934, as amended by the Telecommunications Act of 1996 (“Act”).
  The Federal Communications Commission (“FCC”) has in no way preempted this Commission from exercising jurisdiction over Internet service provider (“ISP”)-bound calls, except on the discrete issue of setting intercarrier compensation rates under § 251(b)(5) of the Act.  As Level 3 has not sought reciprocal compensation under § 251(b)(5), the Commission may properly exercise jurisdiction over the interconnection dispute between Level 3 and CenturyTel.  This Commission should therefore reject CenturyTel’s jurisdictional challenge to Level 3’s petition.

Level 3 had requested interconnection with CenturyTel and entered into interconnection negotiations with CenturyTel pursuant to § 251(a) of the Act, and to § 251(c) to the extent that CenturyTel is not a rural telephone company with an exemption pursuant to § 251(f)(1).  Having failed to conclude an interconnection agreement with CenturyTel, Level 3 petitioned this Commission to arbitrate the interconnection dispute pursuant to the rules and policies of this Commission, the Revised Code of Washington, and the Act.

BACKGROUND

Level 3 has requested interconnection on the trunk side of CenturyTel’s switches.
  By doing so, Level 3 will offer a telecommunications service to its customers by carrying traffic originating on CenturyTel’s local networks between CenturyTel’s switches and the modem banks for Level 3’s ISP customers.  Level 3 is already a certificated telecommunications carrier serving the State of Washington and has filed with this Commission a tariff for the services contemplated by Level 3 under the proposed interconnection agreement.
  

In its arbitration petition, Level 3 presented the following issue:

Issue 1:  Is ISP-bound traffic subject to different interconnection requirements than local traffic under federal law such that it should be handled by separate agreement?  (Art. II, Secs. 1.43, 1.49; Art. V, Secs. 1, 3.1, 4.2, 4.3; Art. VIII, Sec. 3).

Issue 1 turns on whether this Commission has jurisdiction to approve, reject, mediate, or arbitrate a request for interconnection pursuant to §§ 251(a) and 251(c), or is preempted from asserting jurisdiction in light of the adoption of a rule by the FCC carving out ISP-bound traffic from the reciprocal compensation obligations of a local exchange carrier (“LEC”) under § 251(b)(5) of the Act.  In its petition, Level 3 stated that ISP-bound traffic is subject to the same interconnection requirements as local traffic, except for the issue of reciprocal compensation, and that this Commission retains jurisdiction to review and arbitrate the interconnection dispute between Level 3 and CenturyTel.  By asserting that the issue of interconnection relating to ISP-bound traffic must be addressed in a separate agreement—subject to the exclusive jurisdiction of the FCC under § 201 of the Communications Act of 1934, as amended—CenturyTel has sought to deprive this Commission of jurisdiction by arguing that the FCC has preempted all state commissions from regulating all matters involving ISP-bound traffic, including but not limited to rate-setting for reciprocal compensation.

At its most basic level, the interconnection dispute between Level 3 and CenturyTel revolves around the appropriate regulatory treatment of interconnecting carrier networks that carry traffic between local service customers of one carrier and ISPs who purchase local service (or foreign exchange-type service) from another carrier.  Functionally, Level 3 provides the same service to ISPs, whether it locates a modem bank at the point of interconnection with CenturyTel and the backhauls traffic from the modem bank or whether, as here, it backhauls traffic from the point of interconnection to the modem bank.  From the perspective of CenturyTel’s architecture and the functions CenturyTel carries out as an originating carrier, these arrangements are the same.  Nor is Level 3’s proposed interconnection and delivery of traffic to customers here any different—from a functional perspective or the customer experience—than the kinds of foreign exchange or foreign exchange-like services that have been treated as local for years by regulators and incumbent LECs such as CenturyTel.

The dispute is not about compensation for the exchange of traffic, as Level 3 is not seeking, and has not sought, reciprocal compensation from CenturyTel as part of the proposed interconnection arrangements.  Nor is it one about charges for transport and termination of traffic by CenturyTel, as it is clearly Level 3 that bears the responsibility for transport and termination to its ISP customer of the traffic originated by CenturyTel’s customers on CenturyTel’s local network.  And Level 3 is not seeking to recover from CenturyTel the costs of transporting and terminating CenturyTel-originated traffic.  Nevertheless, CenturyTel has attempted to characterize the interconnection dispute with Level 3 as a compensation dispute because CenturyTel seeks compensation for originating access.  As argued below, this Commission retains jurisdiction because the interconnection dispute is not about compensation, and because the FCC has preempted the state commissions only on the issue of setting compensation rates for ISP-bound traffic.  And to the extent CenturyTel seeks compensation for origination, its demand is prohibited under the FCC’s rules.

MEMORANDUM OF LAW

I.
Sections 251 and 252 Govern All Interconnection Between Telecommunications Carriers


Sections 251 and 252 govern interconnection, without limitation, between telecommunications carriers.  The plain language of §§ 251 and 252 therefore does not limit interconnection to non-interstate calls, and it does not accord different treatment to, or exclude, ISP-bound traffic.  Instead, §§ 251 and 252 apply to all telecommunications carriers, and the telecommunications services they provide.  These include ISP-bound calls carried by the telecommunications carriers, which the FCC has treated as interstate only for purposes of intercarrier compensation.  This statutory analysis is remarkably straightforward, although CenturyTel has tried to suggest otherwise in an attempt to deprive this Commission of jurisdiction over the instant interconnection dispute with Level 3.  But the Act does not require that Level 3 address ISP-bound traffic in an agreement separate from its proposed interconnection agreement.

A.
Section 251 Imposes Interconnection Obligations on All Telecommunications Carriers

Section 251 is not limited to non-interstate calls, but instead applies to all interconnection arrangements between telecommunications carriers.  Section 251(a) provides that “[e]ach telecommunications carrier has the duty—(1) to interconnect directly or indirectly with the facilities and equipment of other telecommunications carriers.”
  A “telecommunications carrier” is “any provider of telecommunications services, except that such term does not include aggregators of telecommunications services[.]”


Certain subsections of § 251 impose additional obligations for telecommunications carriers providing particular telecommunications services.  Section 251(b) imposes additional obligations—resale, number portability, dialing parity, access to rights-of-way, and reciprocal compensation—on LECs.
  And § 251(c) imposes additional obligations—a duty to negotiate, more detailed interconnection requirements, unbundled access, more detailed resale requirements, notice of changes, and collocation—on incumbent LECs.
  But these obligations are in addition to the general duty to interconnect, pursuant to § 251(a), and the negotiation and dispute resolution provisions of § 252 that govern the implementation of § 251(a).


Level 3 has sought interconnection with CenturyTel under § 251(a)—and under § 251(c), to the extent that CenturyTel is not a rural telephone company with an exemption pursuant to § 251(f)(1)—for purposes of exchanging calls placed by CenturyTel’s end user customers to Level 3’s end user ISP customers.  It has not sought interconnection pursuant to § 251(b)(5), as it has not requested reciprocal compensation from CenturyTel.   Any argument that CenturyTel may make about whether the FCC or the state commissions have the ultimate rate-setting authority regarding reciprocal compensation is therefore irrelevant to the present interconnection dispute.

B.
Section 252 Grants to the State Commissions the Authority to Approve or Reject All Interconnection Agreements and to Mediate and Arbitrate All Interconnection Disputes Involving Incumbent LECs


Section 252 grants to the state commissions the authority to approve or reject all interconnection agreements, to mediate and arbitrate all interconnection disputes, and to enforce both the interconnection obligations of § 251 and the interconnection rules that the FCC may adopt.
  Thus, state commissions have an overarching role that encompasses interconnection generally under § 251, and one that is not limited to any particular subsection of § 251 or subset of LEC interconnection obligations.

The only prerequisite for invoking § 252 is a request for interconnection made to an incumbent LEC.  Section 252(a)(1) provides:

Upon receiving a request for interconnection, services, or network elements pursuant to section 251 . . . an incumbent local exchange carrier may negotiate and enter into a binding agreement with the requesting telecommunications carrier or carriers without regard to the standards set forth in subsections (b) and (c) of section 251. . . . The agreement . . . shall be submitted to the State commission under subsection (e) of this section.

Notably, § 252(a) refers only to a request for interconnection negotiations under § 251, without reference to any subsection of § 251.  So a request for interconnection under §§ 251(a) and 251(c)—as Level 3 has made of CenturyTel in this case—is necessary and sufficient to give the relevant state commission jurisdiction over the interconnection agreement.  This jurisdiction includes the authority to approve or reject the proposed agreement,
 to mediate a dispute between the parties,
 or to arbitrate a dispute between the parties.
  The only prerequisite to arbitration, other than compliance with certain timing requirements, is “a request for negotiation under this section [§ 252].”
  Thus, a telecommunications carrier seeking interconnection of any sort may properly seek state commission arbitration of an interconnection dispute.

Level 3 has made such an interconnection request of CenturyTel, pursuant to §§ 251(a) and 251(c) (to the extent that CenturyTel is not a rural telephone company with an exemption pursuant to § 251(f)(1)).  This Commission therefore has jurisdiction to approve or reject any proposed interconnection agreement, and to mediate and arbitrate the interconnection dispute between Level 3 and CenturyTel.

II.
With Respect to ISP-Bound Calls, the State Commissions Are Preempted Only as to  Setting Intercarrier Compensation Rates


With respect to ISP-bound traffic, the FCC has preempted state commission jurisdiction over the single, discrete issue of rate-setting for intercarrier compensation.  The FCC has decreed that in all new markets, a carrier serving an ISP must interconnect with originating carriers under a “bill-and-keep” compensation arrangement, i.e., with no compensation to be paid by the originating carrier.
  This narrow preemption is evident in the FCC’s own actions, the opinions of reviewing courts, and in the vast majority of state commission decisions.  In any event, the preemption of the states with respect to intercarrier compensation for ISP-bound calls is irrelevant to the interconnection dispute between Level 3 and CenturyTel, as Level 3 has not sought reciprocal compensation from CenturyTel as the originating carrier.

A.
The FCC Has Asserted Jurisdiction and Preempted Only on the Issue of Intercarrier Compensation Rate-Setting under § 251(b)(5)
The FCC has asserted jurisdiction and preempted the state commissions from regulating ISP-bound calls only with respect to intercarrier compensation.  The FCC has stated repeatedly that its reciprocal compensation rules governing rate-setting for ISP-bound traffic are “carved out” of its general reciprocal compensation rules.  And while reviewing courts have questioned the statutory basis for carving out ISP-bound calls from intercarrier compensation rules promulgated pursuant to § 251(b)(5), they have never suggested that the FCC was advancing a theory of jurisdiction for all interconnection matters involving ISP-bound traffic beyond setting intercarrier compensation rates, or preempting the states as to all interconnection matters involving ISP-bound traffic.  CenturyTel’s claim that the state commissions lack jurisdictional authority under § 252(e)(1) to rule on the “issues related to ISP-bound traffic” is therefore incorrect.

To remedy what it saw as a distorted result involving traffic imbalances, the FCC chose to treat ISP-bound calls differently under its reciprocal compensation rules.  In its ISP Order, the FCC recognized the need for “a rule regarding intercarrier compensation for ISP-bound traffic.”
  But the FCC did not otherwise disturb state-commission jurisdiction over interconnection matters.

As we observed in the Local Competition Order, state commission authority over interconnection agreements pursuant to section 252 ‘extends to both interstate and intrastate matters.’  Thus the mere fact that ISP-bound traffic is largely interstate does not necessarily remove it from the section 251/252 negotiation and arbitration process.

Sections 251 and 252 “address both interstate and intrastate aspects of interconnection, services, and access to unbundled network elements.”
  And the state commissions retain general jurisdiction over interconnection involving both interstate and intrastate traffic.

In reviewing the original ISP Order, the D.C. Circuit never even reached the jurisdiction and preemption issues, noting that “[w]e do not reach the objections of the incumbent LECs—that § 251(b)(5) preempts state commission authority to compel payments to the competitor LECs.”
  Instead, the D.C. Circuit found only that the FCC failed to support its conclusions (1) that LEC traffic terminated to ISPs was not local, and (2) that such traffic is “exchange access” rather than “telephone exchange service.”
  Nevertheless, the court did make some observations regarding the nature of ISP-bound traffic generally.  These observations confirm the jurisdictionally mixed nature of ISP-bound traffic.  On the issue of whether ISP-bound traffic is local or long-distance, the court stated that “[n]either category fits clearly.”
  “Calls to ISPs are not quite local, because there is some communication taking place between the ISP and out-of-state websites.  But they are not quite long-distance, because the subsequent communication is not really a continuation, in the conventional sense, of the initial call to the ISP.”
  But “[c]alls to ISPs appear to fit [the definition of “telecommunications traffic”]:  the traffic is switched by the LEC whose customer is the ISP and then delivered to the ISP, which is clearly the ‘called party.’”

Responding to the D.C. Circuit’s remand in Bell Atlantic in its ISP Order on Remand, the FCC stated again that it was “interpreting the relevant scope of section 251(b)(5)” and no more.
  The FCC clarified that its interim intercarrier compensation regime for ISP-bound traffic:

affects only the intercarrier compensation (i.e., the rates) applicable to the delivery of ISP-bound traffic.  It does not alter carriers’ other obligations under our Part 51 rules, 47 C.F.R. Part 51, or existing interconnection agreements, such as obligations to transport traffic to points of interconnection.

The FCC could not have been more explicit in stating that its carve-out of intercarrier compensation for ISP-bound traffic and consequent preemption of the state commissions on the compensation issue in no was affected state-commission jurisdiction over interconnection matters generally, as established by the Act and the FCC’s rules.  The carve-out simply does not address any aspect of interconnection arrangements, interconnection agreements, or interconnection disputes involving matters other than rate-setting for intercarrier compensation—i.e., the overwhelming majority of interconnection issues.  Rather, the FCC was careful to emphasize that its decision went only to “compensation,” and not to the rules governing matters such as where carriers interconnect and who is responsible for getting the traffic to that point.

In reviewing the ISP Order on Remand, the D.C. Circuit considered only the narrow issue of “whether § 251(g) provided authority claimed by the Commission for not applying § 251(b)(5),” i.e., carving out ISP-bound traffic from its reciprocal compensation rules.
  Again, the court refused to decide “whether handling calls to ISPs constitutes ‘telephone exchange service’ or ‘exchange access’” or “whether those terms cover the universe to which such calls might belong.’”

Most tellingly, the D.C. Circuit in WorldCom identified the most promising jurisdictional bases for the FCC’s preferred “bill-and-keep” method of intercarrier compensation, noting “there is plainly a non-trivial likelihood that the Commission has authority to elect such a system (perhaps under §§ 251(b)(5) and 252(d)(2)(B)(i)).”
  As noted above, § 251(b)(5) sets forth the reciprocal compensation obligations of LECs.
  Section 252(d)(2)(B)(i) provides that nothing in § 252(d)(2)—which governs charges for transport and termination of traffic—shall be construed “to preclude arrangements that afford the mutual recovery of costs through the offsetting of reciprocal obligations, including arrangements that waive mutual recovery (such as bill-and-keep arrangements).”
  Thus, the provisions identified by the D.C. Circuit as appropriate jurisdictional bases make clear that the FCC rule at issue is one of intercarrier compensation only.  Neither § 251(b)(5) nor § 252(d)(2)(B)(i) would be sufficient to support a general theory of exclusive FCC jurisdiction over interconnection for ISP-bound traffic—or in fact over any other interconnection matter other than setting rates for intercarrier compensation.

Admittedly, in the wake of the D.C. Circuit’s remand in WorldCom v. FCC, the jurisdictional basis for the FCC’s carve-out is an open question.  But it is also an irrelevant one, as the issue has no bearing on the jurisdictional basis for the general duty to interconnect, or even for other more specific LEC and incumbent LEC interconnection obligations.

Finally, the D.C. Circuit in WorldCom did not—contrary to CenturyTel’s somewhat confusing claim—call into question the obligations of a LEC to interconnect for ISP-bound calls in its discussion of “information access.”
  First, the D.C. Circuit expressly rejected the FCC’s justification of setting intercarrier compensation rates for ISP-bound calls by characterizing transport and termination of ISP-bound calls as “information access” and therefore subject to § 251(g).
  Second, the D.C. Circuit had considered whether any pre-Act obligations—coupled with the authority to set interim rules under § 251(g)—could justify the FCC’s setting of intercarrier compensation rates for ISP-bound calls.
  It found that there were no such obligations.  But as discussed in part I.A above, the Act imposes on LECs new obligations to do so, pursuant to §§ 251(a), 251(b), and 251(c).

B.
The State Commissions Have Generally Concluded that They Are Preempted Only on the Issue of Setting Intercarrier Compensation Rates for ISP-Bound Traffic

The state commissions themselves have overwhelmingly concluded that they are preempted only on the issue of intercarrier compensation for ISP-bound traffic.  The state-commission decisions cited by CenturyTel—including one by this Commission—in no way support its claim that the FCC has asserted jurisdiction over interconnection involving ISP-bound traffic—other than for intercarrier compensation.

The trend among state commissions—including this Commission—is to recognize that the FCC’s preemption relating to ISP-bound traffic extends only to matters of intercarrier compensation—and not to other interconnection matters.  Specifically, states have made the following findings:

· Arizona:  “In its order addressing reciprocal compensation for internet traffic, the FCC has recently ruled that such traffic is interstate in nature ….”

· California:  “FCC by its Order released on April 27, 2001 established rules under which carriers could implement a rate structure for intercarrier compensation in handling calls to ISPs.”

· Connecticut:  “[P]ursuant to the ISP Order, state commissions no longer have authority to address intercarrier compensation for ISP-bound traffic. … [S]tate commissions have been preempted from addressing this issue on a prospective basis.”

· Florida:  “The FCC’s intent to preempt a state commission’s authority to address reciprocal compensation for ISP-bound traffic is clear.”
  “The overall intent of FCC 01-131 was to establish a compensation regime for ISP-bound traffic.”

· Illinois:  “[W]ith the adoption of the ISP Remand Order, the [Illinois] Commission has been divested of jurisdiction to determine compensation issues as they relate to ISP bound calls.”

· Kansas:  “[T]he FCC has expressly stated state commissions no longer have authority to address appropriate intercarrier compensation for ISP-bound traffic ….”

· Massachusetts:  “In its Order on Remand, the FCC affirmed its conclusion … that ISP-bound traffic was not subject to reciprocal compensation ….”

· New York:  “The FCC held that Internet service provider-bound traffic is not subject to the reciprocal compensation obligations of § 251(b)(5), and established a new cost recovery mechanism for the delivery of such traffic.”

· North Carolina:  “In the ISP Remand Order, the FCC reconsidered the proper treatment for purposes of intercarrier compensation telecommunications traffic delivered to Internet Service Providers (‘ISPs’).”

· Ohio:  “[T]he Commission finds that the ISP Remand Order created a comprehensive new compensation scheme for inter-carrier compensation of ISP-bound traffic.”

· Rhode Island:  “In the ISP Remand Order, … the FCC determined ISP traffic to be exempt from reciprocal compensation.  Specifically, the FCC found that the provisions of section 251(b)(5) of the 1996 Telecommunications Act do not extend to ISP-bound traffic.”

· Washington:  “Pursuant to the FCC’s ISP Order on Remand, compensation for traffic delivered to an ISP is subject to the FCC’s jurisdiction under § 201, not subject to the reciprocal compensation provisions of section 251(b)(5).”

Thus, state commissions have consistently viewed the ISP Order on Remand as a compensation decision, and not a broad preemption of state-commission jurisdiction over non-compensation interconnection issues, including the authority to oversee interconnection at all.

The two state-commission decisions cited by CenturyTel in no way support its sweeping claim that the state commissions have interpreted the FCC’s ISP Order on Remand to mean that the FCC retains exclusive and general jurisdiction over ISP-bound traffic.
  In fact, they actually undermine CenturyTel’s position.

The WUTC decision cited by CenturyTel is superceded by a subsequent order in the same proceeding.
  The 24th Supplemental Order noted in dicta that although the WUTC would not treat ISP-bound traffic as local traffic for the purposes of deciding whether US West’s Statement of Generally Available Terms included excessive restrictions on local usage restrictions for enhanced extended loops, the decision “has no practical effect” because the WUTC had already banned all US West local-usage restrictions.
  But in the 25th Supplemental Order, the WUTC subsequently explained that the FCC’s preemption extended only to discrete matter of setting intercarrier compensation rates pursuant to § 251(b)(5), stating that “[p]ursuant to the FCC’s ISP Order on Remand, compensation for traffic delivered to an ISP is subject to the FCC’s jurisdiction under § 201, not subject to the reciprocal compensation provisions of section 251(b)(5).”
  Thus, this Commission made clear that it was preempted as to a matter of rate-making, and not to regulation of interconnection or ISP-bound traffic generally.

In fact, even the 24th Supplemental Order makes plain the perverse result should a state commission choose not to exercise jurisdiction.  Complete federal preemption “will result in an inequity between the CLECs and the ILECs, who can continue to provide ISP customers with local exchange service,”
 and “[t]he disparity that results from charging CLECs special access rates for service to ISP customers while excluding those charges from Qwest’s own rates raises concerns about anti-competitive effects of Qwest’s rates, both to ISPs that it serves directly and to its own retail customers who call ISPs.”

The Colorado Public Utilities Commission decision cited by CenturyTel is taken out of context.  Although the decision notes in an inadvisably sweeping statement that “the FCC has made the determination that ISP-bound traffic is interstate in nature,” a review of the decision itself reveals that the Colorado PUC was actually deciding only the question of intercarrier compensation for ISP-bound traffic under § 251(b)(5) in making that broad statement.
  

III.
The Scope of §§ 251 and 252 Is Not Limited to “Intrastate” Services

There is, contrary to CenturyTel’s apparent belief,
 no immutable rule that any given telecommunications service must fall entirely within federal jurisdiction or entirely within state jurisdiction.  Instead, the lines between FCC jurisdiction under § 201 and state commission jurisdiction under §§ 251 and 252 are fluid, with regulation of some aspects of certain services falling to the FCC and other aspects of the same services falling to the state commissions.  CenturyTel’s argument that this Commission lacks jurisdiction because Level 3’s service is not exclusively intrastate is therefore unavailing.

The FCC has rejected the interpretation that §§ 251 and 252 apply only to exclusively intrastate matters.  Indeed, the FCC itself succinctly and correctly described the blurred lines between federal and state jurisdiction in its U.S. Supreme Court briefing for the Iowa Utilities Board case:

[I]n assigning authority to implement the terms of Sections 251 and 252, Congress divided responsibility between the FCC and the state commissions along lines of legislative and adjudicatory function, … not along lines of separate ‘interstate’ and ‘intrastate’ subject matter.  For example, in authorizing the state commissions to arbitrate disputes concerning unbundled elements often used for access to the interstate long-distance network, Congress extended the jurisdiction of the state commissions into the interstate sphere, while simultaneously directing them to follow “the regulations prescribed by the Commission pursuant to section 251.

In other words, Congress intended for the FCC and state commissions such as this one to share jurisdiction over hybrid interstate and intrastate services such as ISP-bound traffic, and an FCC assertion of jurisdiction over compensation issues does not deprive this Commission of jurisdiction over all other aspects of the regulation of ISP-bound traffic.  Consequently, both the FCC and the courts have noted that ISP-bound traffic is jurisdictionally mixed, thereby contradicting CenturyTel’s claims that ISP-bound calls are purely interstate and therefore exempt from the requirements of § 251(a) and § 251(c)(2).

Analogous examples of dual FCC and state-commission jurisdiction over hybrid inter- and intra-state services are easy to find.  For example, since late 1999, the FCC has explicitly affirmed the ability of requesting telecommunications carriers to use combinations of unbundled loop and transport network elements, obtained via interconnection agreements governed by §§ 251 and 252, to provide exchange access services, which are typically a hybrid of inter- and intrastate service.
  So long as an interexchange carrier or a competitive LEC uses the unbundled network elements to provide a “significant amount” of local exchange service, it is free to also provide interstate exchange access service using the same unbundled network elements—and subject to state commission jurisdiction—under §§ 251 and 252.

The FCC explicitly declined to preempt state jurisdiction over exchange access services, and it did so with full knowledge that “[t]he exchange access market occupies a different legal category from the market for telephone exchange services; indeed, at the highest level of generality, Congress itself drew an explicit statutory distinction between those two markets.”
  In other words, even though “telephone exchange service” is defined as service within a single, local exchange (or its equivalent),
 and “exchange access” includes access for interstate telephone service,
 both services can be offered under §§ 251 and 252 and, therefore, under state-commission jurisdiction.

Likewise, the FCC has found that paging carriers—which clearly provide interstate-intrastate hybrid service
—are entitled to the full panoply of §§ 251 and 252 interconnection rights.
  And the Ninth Circuit affirmed a California Public Utility Commission decision granting interconnection rights to one-way paging carriers, despite the fact that—like ISPs—one-way paging carriers initiate no calls and originate no traffic for termination on the incumbent LEC’s network.
  

Thus, neither the hybrid interstate-intrastate nature of ISP-bound traffic, nor the fact that ISPs initiate little or no traffic, means that all aspects of ISP-bound traffic must be deemed to be entirely and exclusively within federal jurisdiction.

IV.
This Commission Should Assert Jurisdiction to Prevent Disparate Regulatory Treatment of Level 3 and to Promote Internet Access and Competition in Rural Areas

This Commission has an ample statutory basis—outlined above—for asserting jurisdiction over the interconnection dispute between Level 3 and CenturyTel.  But this Commission should also assert jurisdiction to promote important Washington State public policy interests.  In failing to assert jurisdiction, this Commission would perversely disfavor a network architecture that would compete directly with CenturyTel for the same service for connectivity to ISPs.  It would also discourage the availability of additional Internet connectivity and provider choice for rural consumers.

A.
This Commission Should Assert Jurisdiction to Avoid Disparate Regulatory Treatment of Level 3 and of New Network Architectures


This Commission must assert jurisdiction over the interconnection dispute between Level 3 and CenturyTel to prevent disparate regulatory treatment of competitive providers of connectivity to ISPs.  CenturyTel has argued that only the FCC has jurisdiction—under § 201 of the Act—to regulate the charges to be paid by Level 3 for interconnecting to CenturyTel’s local network.
  CenturyTel’s position is unsurprising, as CenturyTel seeks to force Level 3 to pay switched and special access rates for carrying to ISPs traffic originating on CenturyTel’s network.  This will have the effect of inflating the costs for any ISP that is served by Level 3, because for the ISPs that CenturyTel serves directly, CenturyTel pays no access charges and therefore need not pass through any such charges to its customers.
  

Thus, CenturyTel has sought to create a regulatory anomaly by splitting jurisdiction over connectivity to ISPs—allowing state-commission jurisdiction over its own ISP-bound traffic while precluding state jurisdiction over ISP-bound traffic that originates with a CenturyTel customer and is transported and terminated by Level 3.   This is not only an attempt to deprive this Commission of jurisdiction, but also an impermissible attempt to charge Level 3 for origination—a practice clearly and correctly prohibited by the FCC.

B.
This Commission Should Assert Jurisdiction to Promote Internet Access and Local Competition, Particularly in Rural Areas

This Commission is well aware of the need for federal-state cooperation over the matters that have been entrusted to both the FCC and state commissions under §§ 251 and 252.  This Commission endorsed in its Triennial Review reply comments the positions of the National Association of Regulatory Utility Commissioners (“NARUC”), in which NARUC highlighted the importance of state commission’s more direct knowledge of competitive effects in local markets.

Other state-commission comments in the FCC’s Triennial Review proceeding reiterated the need for a prominent state role in the ongoing implementation of §§ 251 and 252.  The Texas Public Utilities Commission noted that “federal and state cooperation is essential to determine the effects upon end users and to ensure that end users fully participate in the benefits of competition.”
  The California Public Utilities Commission noted that Congress “recognized in section 251(d)(3) the unique and desired role that states necessarily play in tailoring interconnection obligations to the specific conditions within particular local markets.”
  And the Illinois Commerce Commission opined that “States must continue to have the power to take proactive measures when barriers to entry frustrate the pro-competitive provisions of the 1996 Act.”
  Although the Triennial Review proceeding was focused on the specific issue of the continued availability of unbundled network elements, the basic message was the same:  there must be a continuing, meaningful role for state commissions in the implementation of §§ 251 and 252.

The issues of Internet access and competition in rural areas remain acute.  And the role of state commissions is particularly critical in assessing local conditions in rural markets, where consumers are underserved in terms of Internet access and often have little, if any, choice to make among providers.  And the U.S. Department of Commerce’s National Telecommunications and Information Administration has echoed those concerns, reporting that with respect to telephone and computer access, the data “demonstrate that there are still pockets of ‘have nots’ among the low-income, minorities, and the young, particularly in rural areas and central cities.”
  

This Commission has far better access to and awareness of the peculiarities and details of rural Washington telecommunications markets than does the FCC.  This Commission should recognize that by promoting new network architectures, like that of Level 3, it will enhance both access and competition in rural markets.  To do so, it should exercise jurisdiction pursuant to §§ 251 and 252—as the Act and the FCC’s rules allow it to do—to ensure that new network architectures are not disfavored through selective exercise of jurisdiction.  For these reasons as well, this Commission should reject CenturyTel’s jurisdictional challenge.

V.
CenturyTel’s Argument About the “Rural Exemption” Pursuant to § 251(f)(1) Is Not Relevant to the Issue of Commission Jurisdiction over ISP-Bound Traffic


CenturyTel’s argument about the “rural exemption” pursuant to § 251(f)(1) is not relevant to the issue of Commission jurisdiction over ISP-bound traffic or the merits of Issue 1 as presented in the Level 3 Petition.
  This argument merely highlights CenturyTel’s failure to address the Act’s plain language regarding jurisdiction, particularly with respect to § 251(a) interconnection obligations.

As noted in the Level 3 Petition, Level 3 agrees that to the extent that CenturyTel is a rural telephone company with a valid exemption pursuant to § 251(f)(1), CenturyTel may refuse interconnection pursuant to § 251(c).
  The § 251(f)(1) “rural exemption” touches only on the issue of which obligations apply to a rural incumbent LEC.
  It says nothing of the authority of a state commission to arbitrate an interconnection dispute pursuant to §§ 251 and 252 involving a rural incumbent LEC. 


Moreover, a valid § 251(f)(1) “rural exemption” in no way exempts an incumbent LEC from other interconnection obligations, particularly under § 251(a) (or, for that matter, any obligations in § 251(b)).  As the FCC noted in clarifying the number portability obligations of rural LECs, “Section 251(f)(1) applies only to rural LECs, and offers an exemption only from the requirements of Section 251(c).”

CONCLUSION


For the reasons stated above and in the Level 3 Petition, this Commission reject CenturyTel’s jurisdictional challenge, and assert jurisdiction, pursuant to §§ 251 and 252 of the Act, over the interconnection dispute between Level 3 and CenturyTel.
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