BEFORE THE

WASHINGTON UTLITIES AND TRANSPORTATION COMMISSION

Docket No. TC-091931

                                                                                                      

In re: Application of

SHUTTLE EXPRESS, INC.,

For Extension of Certificate No. C-975
Shuttle Express, Inc. d/b/a Shuttle Express 
SEATAC SHUTTLE, LLC
RESPONSE TO   MOTION TO STRIKE PROTEST, CANCEL PREHEARING CONFERENCE, AND TERMINATE ADJUDICATIVE PROCEEDING


INTRODUCTION

On December 22, 2009 Shuttle Express, Inc. (Express) filed an Application for Extension of Authority.  Seatac Shuttle (Seatac) does not believe that the application as filed was in the public interest and was damaging to Seatac’s interests.  Seatac filed a protest electronically on January 20, 2009.
DISCUSSION
During the week of January 11, 2010 Seatac notified Express of its concerns in an effort to resolve the matter without an adjudicative proceeding.  Seatac requested that Express modify the language prior to January 15, 2009 so that Seatac could file a formal protest within the
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 specified timeframe should no agreement be reached.  Express was non-responsive and Seatac extended the deadline until January 20, 2009 as a courtesy.  With no resolution Seatac filed its protest in accordance with WAC 480-07-140 (1) (b) using the WEB portal.  I (Mr. Solin) was in Texas until Jan 23rd and followed up with mailing an original hard copy on the first business day after his return.  The receipt was acknowledged by both Express and the Commission.
Express has shown no good cause why the adjudicative process should be terminated other than the mailing issue.  WAC 480-07-110 (1) provides the Commission with the ability to overlook minor imperfections the adjudicative process when it is in the public’s and other certificate holders interests.  Express cites WAC 480-30-116 (2)(a) (i) yet the Commission accepted the filing as timely and Express states that a filing was made within the proscribed time limit “SeaTac Shuttle electronically “submitted” its protest through the Commission’s Web Portal.” Para 6 ln 5-6 Motion of Shuttle Express
WAC 480-07-140(1)(b) allows for the electronic filing of documents in an adjudicative proceeding “You may submit documents electronically using the commission's records center web portal (see WAC 480-07-125) or e-mail if you are submitting documents in an adjudicative proceeding. Electronic submission means the commission allows submission of electronic versions of documents, but requires a paper copy of the document as the official filing……”    A paper copy was filed with the Commission.  The fact that it was mailed 3 days late should NOT result in cancellation and  termination of the Protest.
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The prehearing conference is the proper venue to hear Express’ motion.  WAC 480-30-430(1) (5) states that one of the purposes of the prehearing conference is to hear pending motions.  Express seeks to shortcut the process.

Express “hangs its hat” on a postmark and not the issues.  Express had full knowledge of the protest well in advance of the filing deadline.  The Commission received the electronic version of the protest within the filing period.  The question is not disclosure, communication or knowledge but does a minor technicality overpower the common good?  In its Motion Express cites a section of WAC that simply does not exist, 480-30-116(5).  Using their argument of incorrect filing procedures, their motion is also faulty and hence should not be considered valid and also be dismissed.

 The Commission recognizes that a minor imperfection should not outweigh the public good and spoke to that end in WAC 480-07-395(4) “ The commission will liberally construe pleadings and motions with a view to effect justice among the parties. The commission, at every stage of any proceeding, will disregard errors or defects in pleadings, motions, or other documents that do not affect the substantial rights of the parties.
All parties were fully informed within the prescribed time frame.  Express has made no claim to the contrary.  The only damage done by denying this Protest and granting their motion will be to the public and to Seatac.
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CONCLUSION AND RELIEF REQUESTED

Express while making errors in its own motion would hold Seatac to a higher standard.  Shuttle Express had full knowledge of the protest prior to any deadline as did the Commission.  Through its motion, Express seeks to avoid the light of day and a prudent review of its application.  Seatac Shuttle requests that the motion of Express be denied and that the previously scheduled prehearing conference proceed.

DATED this 10th day of February, 2010

__________________________

John Solin, Pres.

Seatac Shuttle, LLC.
4
