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Memorandum of Understanding 

Between 
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And 

Washington State Department of Ecology 

A. Purpose 

The Washington State Utilities and Transport Commission (UTC) and Washington State Department of Ecology 

(Ecology) enter into this Memorandum of Understanding to formalize their joint interpretation of the 

confidentiality provisions of RCW 70A.65.100, WAC 173-446-020, and WAC 173-446-317, as well as to develop a 

procedure for sharing of certain confidential information between the parties. 

B. Interpretation of Statutory and Regulatory Provisions 

1.The parties understand that RCW 70A.65.100(8) and WAC 173-446-317 prohibit investor-owned utilities 

(IOUs) that are registered entities under the Climate Commitment Act (CCA) from releasing or disclosing any 

information regarding emission allowances auction bidding, consignment, and allowance holdings to any 

entities other than Western Climate Initiative, Inc. and its financial services administrator, and those staff 

within Ecology's Climate Pollution Reduction Program who implement and enforce the CCA's provisions 

related to auctions and secondary market transactions. The parties understand the purpose of this 

prohibition is to "guard against bidder collusion and minimize the potential for market manipulation," as 

explicitly stated in RCW 70A.65.100(8). The parties also understand that RCW 70A.65.100(9) designates all 

records containing "bidding information" or "financial, proprietary, and other market sensitive 

information"—as defined in WAC 173-446-020—as confidential and exempt from public disclosure in their 

entirety. 

2. The parties interpret these provisions to authorize Ecology and UTC to withhold records containing 

market sensitive information' in the event such records are responsive to a public disclosure request. The 

parties also interpret these provisions to place no affirmative restrictions on Ecology's ability to distribute 

market sensitive information—including information related to bidding, consignment, and allowance 

holdings—as it deems necessary, provided that procedures are in place to guard against the potential for 

bidder collusion and market manipulation. In addition, beginning June 6, 2024, UTC will have statutory 

authorization to "consider" the bidding information of IOUs during executive sessions.' Further, the parties 

believe that the drafters of the CCA did not intend to prohibit the UTC from confidentially receiving the 

bidding, consignment, and allowance holdings information necessary for the UTC to carry out its rate-setting 

duties for IOUs subject to the CCA, consistent with WAC 173-446-230(6) and WAC 173-446-240(3). 

1  For purposes of this MOU, "market sensitive information" refers to any information that is prohibited from disclosure by 
registered entities under RCW 70A.65.100(8) or that is exempt from public disclosure under RCW 70A.65.100(9), including 
"bidding information." 
I'Consignment' and 'consignment revenue' refers to auction proceeds generated on behalf of IOUs from freely allocated 
allowances under WAC 173-446-230 and -240. 

3  Chapter 277, Laws of 2024 (SSB 6047). 
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Duties of Parties 

1) Provision of Market Sensitive Information to UTC 

a. Ecology acknowledges that UTC's access to information contained within the emission 

allowance bids and the approval/denial process is necessary for proper regulation of IOUs by the 

UTC. Ecology further acknowledges that UTC's access to information regarding consigned 

revenue and allowance holdings is also necessary for this purpose. 

b. Ecology agrees to take no enforcement actions against IOUs on the basis of confidentially filing 

necessary bidding, consignment, and/or allowance holding information (including information 

related to the IOU's strategy and decision-making process related to bidding) with the UTC, or 
on the basis of providing such information confidentially as part of discovery in litigated 

proceedings before the UTC. The UTC must ensure that market sensitive information filed with 

the UTC or provided in discovery in a litigated proceeding before the Commission is designated 

as "highly confidential" under WAC 480-07-160. 

2) Confidentiality of Market Sensitive Information to be maintained 

a. The UTC acknowledges that secrecy of bidding information and other market sensitive 

information is vital to the continued functioning of the auction system. 

b. Ecology agrees to provide the opportunity for training for UTC staff at yearly intervals regarding 

the identification of market sensitive information and mechanisms to prevent its disclosure. UTC 

agrees to require its staff who will have access to market sensitive information to complete this 

training at least once after being hired by UTC. Should no UTC staff require this training or 

request to re-take this training, Ecology will not hold a training session for that yearly interval. 

c. Ecology acknowledges that third party intervenors are a necessary and required part of the 
UTC's regulatory duties, and that these intervenors are generally entitled by law to be provided 

with any and all information upon which regulatory decisions are to be based. 

d. UTC staff will take necessary and reasonable steps to ensure that bidding information and other 

market sensitive information will not be disclosed to any IOUs or other third parties other than 

the IOU that submitted the bid, including guarding against requests for disclosure from industry 

groups formed by IOUs with the intent or goal of obtaining confidential bidding information 

from other IOUs. UTC staff will make every reasonable effort to maintain this secrecy in 

consultation with Ecology staff. This includes, but is not limited to, advocating for heightened 

confidentiality requirements related to bidding information in litigated proceedings before the 

Commission. 

e. In the event that a public records request to the UTC seeks the disclosure of bidding information 

or other market sensitive information, the UTC will follow the procedures outlined in WAC 480-

04-095. If the UTC chooses not to exercise its authority under RCW 70A.65.100(9) to withhold all 

records containing such information in their entirety, the UTC's public records officer will 

provide written notice to Ecology, as outlined in WAC 480-04-095(5)(b)(ii)(A). The UTC commits 

to providing such written notice to Ecology at least 10 business days in advance of the 

anticipated disclosure date. The parties will coordinate to determine which individual or 

individuals at Ecology should receive such notice. 
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D. Modification 

Any modification to this MOU will be in writing and signed by both parties. Any modification which is not signed 

by both parties within ten days of submission to the non-proposing party will be deemed to have been declined 

and not in effect. None of the provisions of this MOU will be deemed to have been waived by any act or 

acquiescence on the part of either party, but only by an instrument in writing signed by an authorized 

representative of the applicable party. 

E.Duration 

This Memorandum of Understanding shall remain in effect indefinitely. Either party may terminate this 

Memorandum of Understanding by providing the other party with six month's written notice. In such an 

instance, UTC will continue to be bound by this MOU with regard to any market sensitive information in its 

possession. 

Agreed and dated May 15, 2024. 

7~p, Executive Director & Secretary 

Utilities and Transportation Commission 

Director 
Washington State Department of Ecology 
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