BEFORE THE WASHI NGTON UTI LI TI ES AND TRANSPORTATI ON
COW SSI ON

In the Matter of the Petition
for Arbitration of an

| nt erconnecti on Agreenent

Bet ween

DOCKET NO. UT-023043

AM CUS BRI EF
CONCERNI NG RURAL
EXEMPTI ONS UNDER
SECTI ON 251 OF THE

LEVEL 3 COVMUNI CATI ONS, LLC,
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and TELECOMMUNI CATI ONS ACT
OF 1996
CENTURYTEL OF WASHI NGTON,
| NC. ,
Pursuant to 47 U. S.C. Section 252.
| NTRODUCTI ON

COMES NOW t he Washi ngt on | ndependent Tel ephone
Association (“WTA”), by and through its attorney of record,
Ri chard A. Finnigan, attorney at law, and file this Am cus
Brief Concerning Rural Exenptions under Section 251 of the
Tel ecomuni cati ons Act of 1996 (“Ami cus Brief”) with the
Washi ngton Utilities and Transportati on Conm ssion (the

“Commi ssion”).
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This Am cus Brief denonstrates that rural incunmbent

| ocal exchange conpanies (“ILECs”), such as CenturyTel of
Wshi ngton, Inc. (“CenturyTel”) and other WTA nenbers, are
exenpt under Section 251(f) of the Act from any obligation
to negotiate an interconnection agreenent with a conpetative
| ocal exchange conpany (“CLEC’) such as Level 3

Communi cations, LLC (“Level 3”) under Sections 251(c) and
252 of the Act. This, in turn, nmeans that the Conmi ssion
| acks jurisdiction to arbitrate a di spute concerning the
voluntary negotiations, if any, concerning Section 251 (a)

or Section 201 interconnecti on.

ARGUNMENT

This matter arises in the context of a request for
arbitration filed by Level 3 purported to be consistent with
Section 251(c) and Section 252 of the Tel econmuni cati ons Act
of 1996 (the “Act”), 47 U.S.C. § 251(c), 252.' Through its
counsel, Level 3 sent a letter to CenturyTel, dated March 1,

2002, whi ch st ated:

1 Hereafter, references to the sections of the Act will be in the form
of “Section 251" and will not include references to the codified version
for ease of reading.
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Pursuant to Section 251(c)(1) of the Comrunications Act
of 1934, as anmended (“Act”), by this letter, Level 3

requests that CenturyTel, Inc. commence good-faith
negotiations with Level 3 to fulfill the

i nterconnection duties described in Sections 251(a)-(c)
of the Act.

In the Petition for Arbitration filed in this docket,
Level 3 recognizes that CenturyTel may possess a rural
exenption fromthe obligations of Section 251(c) and states
that Level 3 “is willing to delete fromthe standard CT
[ CenturyTel] tenplate agreenent all sections relating to

bundl i ng and ot her Section 251(c) obligations that m ght be

subj ect to an exenption held by CT.”? Enphasis added.
Level 3 also states in its Petition that it is willing to
negotiate an agreenent related solely to | SP-bound traffic.?3

As W TA under stands the present position between Level
3 and CenturyTel, the traffic under consideration is limted
to | SP-bound traffic. In addition, CenturyTel does hold a
rural exenption.

Therefore, there are two jurisdictional issues that

must be addressed. The first is whether the Comm ssi on has

jurisdiction to arbitrate if the portion of the rural

2 Petition for Arbitration at footnote 10.
SPetition for Arbitration at footnote 9.
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exenption held by CenturyTel related to negotiation under
Section 251 has not been properly renoved? The second
question is whether the Conmm ssion has jurisdiction under
any circunstance to arbitrate a dispute related an agreenent
for | SP-bound traffic.
1. The rural exception applies to Section 251(c) (1) and

Section 252.

Section 252(b) of the Act allows a CLEC, such as Level
3, to conpel an ILEC to enter into an interconnection
agreenent if the CLEC petitions the state comm ssion to
initiate conpul sory arbitration proceedings within the tine
frame outlined by Section 252(b) and the ILEC is not exenpt
fromthe requirenent to negotiate an interconnection
agreenent . 4

The only section of the Act that inposes the
obligations of Section 252 on ILECs is Section 251(c).
Section 251(c)(1) states that each non-exenpt |ILEC has the

duty to:

41t is inportant to note that an interconnection agreenent is not the
only way the parties can interact with each other, and other obligations
are inposed on ILECs even if they are not required to enter into an

i nterconnecti on agreenent. See Section 251(a) and (b). For exanple, the
obligation to provide resale w thout a discount or |ocal nunber
portability under Section 251(b)(1) and (2), respectfully, do not
require an interconnection agreenent.
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negotiate in good faith in accordance with section

252 the particular ternms and conditions of

agreenents to fulfill the duties described in

par agraphs (1) through (5) of subsection (b) and

this subsection.

Section 252 is also referenced in Section 251(c)(2), which
i nposes certain interconnection obligations on the |ILEC.
Section 252 is not referenced in any other part of Section
251. In other words, Section 252 is only nentioned in
Sections 251(c)(1) and 251(c)(2). Thus, the requirenments of
Section 252 are only triggered by the | anguage of Section
251(c).

Level 3 contends that the obligations of Section 252
can be triggered by any request for negotiation under
Sections 251(a), (b) or (c). Aside fromignoring the plain
| anguage of Section 251(c), this interpretation of the Act
woul d make the exenptions in Section 251(f) meani ngl ess.

Further, Level 3's interpretation would require the
Comm ssion to arbitrarily separate the negotiation
provi sions of Section 251(c)(1) fromthe rest of Section
251(c) as though Section 251(c)(1) did not exist and was of
no effect. In other words, the only way Level 3's

interpretation of the Act can be correct is if Congress

m st akenly included the negotiation provisions in Section
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251(c) (1) without realizing that rural |ILECs woul d be exenpt
fromthese negotiation requirenments due to Section 251(f).
However, it is an axiomatic principle of |law that, when
possi bl e, statutes are interpreted in such a nmanner as to
give neaning to all of the provisions of the statute. See,

e.g., Martin v. Aleinikoff, 63 W.2d 842, 850, 389 P.2d 422

(1964); U.S. v. Crocker-Anglo National Bank, 263 F. Supp.

125, 134 (N.D. Cal. 1966). |If there are two divergent
readings of a statute and one will give effect to all of the
provi sions while the other will nmake one or nore of the
provi si ons nmeani ngl ess, the interpretation that makes all of

the provisions effective will always prevail. See, State ex

rel Dawes v. Washi ngton State H ghway Comm n, 63 Wh. 2d 34,

38, 385 P.2d 376 (1963); Crocker-Anglo National Bank, 263 F.

Supp. at 134. Level 3's interpretation of Section 251 runs
counter to this well-established principle of statutory
construction.

Additionally, Level 3's interpretation of Sections 251
and 252 has been rejected by several state commi ssions,
including this Comm ssion. |In considering an assertion that
the Contel study area qualified for the rural exenption

under the Act, the Comm ssion stated:
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Section 251(f)(1)(A)°® creates a two-step process
by elimnating a rural tel ephone conpany’s duty to
negotiate with new entrants.

In the Matter of the Cl aimof GIE Northwest, Inc. for Rural

Tel ephone Exenption Pursuant to 47 U.S.C. Section 251,

Second Suppl enmental Order, Docket No. UT-960324 (Dec. 11

1996) (“GIE Northwest”), at 14 (enphasis added). The

Comm ssion’s ruling on this issue was upheld in an
unpubl i shed opinion of the Federal Court for the Western

District of Washington. MCI Metro Access Transm ssion

Services, Inc. v. GIE Northwest, Inc., 1998 U S. Dist. LEXI S

11335 (WD. WA, 1998).

In GTE Northwest, however, the Commi ssion found that

GTE Northwest had waited too long to assert the exenption
fromthe duty to negotiate found in Section 251(f)(1)(A).
Accordi ngly, the Conm ssion held that GIE was estopped from

asserting the Section 251(f) exenptions. GIE Northwest, at

15-17. That is not the case here. CenturyTel asserted its
exenption in its first conmunication with the Commi ssion on

this matter.

5 GTE Northwest actually refers to “Section 252(f)(1)(A).” Since there
is no Section 252(f)(1)(A), it can only be assuned that this is a

t ypogr aphi cal error and neant to reflect Section 251(f)(1)(A) as quoted
above.
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More inportantly, Level 3 now states that it only seeks
to negotiate an agreenent under the terns of Section 251(a),
not Section 251(b) or Section 251(c). Thus, there is no
need to assert the exception. It is only under Level 3's
m staken interpretation of Sections 251(c) and 252 that an
obligation to negotiate via arbitration can be inposed on
CenturyTel in this matter. As denonstrated by the GIE
Nort hwest case above and the other state comm ssion cases
cited below, Level 3 s interpretation is wong.

Ot her state comm ssions have held that rural ILECs are
under no duty to negotiate interconnection agreenents under
Section 251(c) or Section 252. For exanple, the Oregon
Public Utility Comm ssion hel d:

United nmaintains that it is subject to the rura

exenption in Section 251(f). The Comm ssion takes
official notice of our records, which indicate

t hat United s correct in its assertion.
Accordingly, we find that United is not subject to
the negotiation, interconnection, wunbundling,

resale at wholesale rates, public notice of
changes, or collocation requirenents of Section
251(c) until a bona fide request is made and we
determ ne that the request neets the standards set
out in Section 251(f) (1) (A (ii).

In the Matter of the Investigation into the Cost of

Provi di ng Tel econmuni cati ons Services, Order No. 96-188;, UM

251 (July 19, 1996), at 30 (enphasis added). This case
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clearly denonstrates that all of the requirements of Section
251(c), i.e., negotiation, interconnection, unbundling,
etc., are listed together. This contradicts Level 3's
interpretation of Section 251(c) that would separate the
Section 251(c)(1) exenption of negotiation fromthe other
obligations of Section 251(c).

Anot her nei ghbor of Washington has also followed this
rationale. The Idaho Public Utilities Comrission explicitly
st at ed:

We also note that Section 251(f) of the Act

provides relief to a rural tel ephone conpany from

many of the Act’s conpetitive requirenents. For
exanple, a rural tel ephone conpany does not have

the sanme duty as other |ocal exchange carriers

(LECs) to negotiate and interconnect with potentia
conpetitors.

In the Matter of a Rural Tel ephone Conpany Exenption for GTE

Nort hwest | ncorporated s | daho Operations, Case No. GIE-T-

97-4, Order No. 27030 (June 1997), at 1 (enphasis added).
On the other side of the United States, Mine has al so

affirmed that rural ILECs are exenpt fromthe duty to

negotiate. The Maine Public Utilities Conm ssion stated:

A rural telephone conpany is not required to
negoti ate an interconnection agreenent or provide

i nterconnection until after the Comm ssion
pursuant to 47 U.S.C. 8§ 251(f)(1)(B), finds that
the requirenment “is not wunduly economcally
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burdensome, is technically feasible, and is
consistent with [the universal service provisions
of] section 254 . . . .7

Now Communi cations, Inc. Petition for Finding of Public

Conveni ence and Necessity to Provide Service as a Reseller

Local Exchange Carrier, Order Ganting Authority to Provide

Local Exchange Service as a Reseller and Approving Schedul e
of Rates, Terns and Conditions, Docket No. 2000-82 (Nov. 27,
2000), at IV (all insertions in original).

Virginia has also followed the sane rationale as the
ot her state conm ssions cited and quoted above. The
Virginia State Corporation Comm ssion found that rural |LECs
were not required to negotiate and interconnect due to the

exenption found in subsection 251(f). 1In the Matter of

i nvestigating GIE South |Incorporated’s status as a rural

t el ephone conpany pursuant to the Tel econmuni cati ons Act of

1996, Docket No. PUC960109 (COctober 22, 1996).°

6 Due to GTE's size and a petition filed by a CLEC under Section
251(f) (1) (A (ii), GIE' s status as a rural |ILEC, and therefore its
exenption from Section 251(c), was revoked by the Virginia SCC s foll ow
up Order Terminating Rural Exenption and Cl osing Case, Docket No.
PUC960109 (Jan. 18, 2000). Challenging a rural ILEC s exenption under
Section 251(f)(1)(A)(ii) is the first step in the “two-step process”
contenpl ated by the Washi ngton Commi ssion in GIE Northwest. See, GIE
Nort hwest, at 14-16.
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In California, Level 3 recently attenpted to bypass the
exenptions of certain rural ILECs by asking the California
Public Uilities Comm ssion (the “California Comm ssion”) to
create special rules for it that allowed it to provide
services in the rural ILECs’ territories wthout seeking to
chal |l enge the 251(f) exenptions of the rural ILECs. See,

Application of Level 3 Comunications, LLC (U-5941-C) to

Expand Its Certificate of Public Conveni ence and Necessity

to Provide Local Exchange Tel econmuni cations Services in the

Service Territories of Citizens Tel ecommuni cati ons Conpany

of the Golden State, Inc.; Evans Tel ephone Conpany; and

Si erra Tel ephone Conpany, Inc., Opinion Denying Application

Application 02-03-012 (March 8, 2002) (hereafter “California
Level 3 Order”), at 3, 8-9.7 The California Conmi ssion
rejected Level 3's end-run around the rules, including Level
3’s argunent that Section 251(f) was inapplicable because it
was only offering data services instead of voice (dial tone)
service. See, California Level 3 Order, at 2.

The I'llinois |egislature has actually codified a rura

| LEC s exenption fromthe requirenents of Section 251(c).

" The California Level 3 Order is currently available only in draft
form
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In I'llinois Revised Code Section 731.105, the Illinois
| egi sl ature defined “rural exenption as:

[ T]he exenption from Section 251(c) of the

Tel ecomruni cati ons Act gr ant ed to rura

t el ecommuni cati ons under Section 251(f) of the

Tel ecomruni cati ons Act.

I n numerous other states, it is apparently assuned
wi t hout question that rural |LECs are exenpt under Section
251(f) fromall of the requirements of Sections 251(c) and
252, including the requirement to enter into arbitration to
negoti ate an interconnection agreenent, until the “rural

exenption” is challenged under Section 251(f)(2). See,

e.g., Regarding Notice of Bona Fide Request by Reanet

Corporation for |Interconnection, Services, and Network

El ements Necessary to Provide Basic Local Exchange Services

in the Service Areas of CenturyTel of Eagle, Inc., et al.,

Procedural Order and Assignnent to Adm nistrative Law Judge,
Docket No. O0OA-561T, Col orado Public Utilities Conm ssion,

(Oct. 5, 2000); In the Matter of The Inquiry of Bona Fide

Request of JTC Conmuni cations, Inc. Pursuant to the

Tel ecommuni cati ons Act of 1996, for Negotiation of an

| nt erconnecti on Agreenment with All Tel Kentucky, Inc., et
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al., Order, Case No. 2000-354, Kentucky Public Service

Conmmi ssi on, (Nov. 2, 2000).

2. The Comm ssion does not have jurisdiction to arbitrate

a dispute between parties related to the terns for

i nterconnection of |SP-bound traffic.

The jurisdiction of a state conm ssion under Section
252 is to approve or reject interconnection agreenents and
to nediate and arbitrate interconnection disputes related to
the interconnection of local traffic. The Federal
Commruni cati ons Commi ssion (FCC) has made it very clear that
it classifies I SP-bound traffic as interstate in nature, at

| east for purposes of interconnection agreenents, and has

preenpted state authority. In Re Inplenentation of the Loca

Conpetition Provisions in the Tel econmuni cati ons Act of

1996; Intercarrier Conpensation for |SP-bound Traffic, CC

Docket Nos. 96-98 and 99-68, Order on Remand and Report and
Order (FCC-01-131, 2001)(hereafter “ISP Remand Order”).® In
the | SP Remand Order, the FCC clearly determ ned that | SP-
bound traffic in a | ocal exchange of traffic setting would

be “information access” subject to the FCC s authority under

8 This order was remanded in WorldCom Inc. v. FCC, No. 01-1218, slip op
(DC Cir. May 3, 2002). Even though the order was remanded, the Court
determined it would not stay the order while on remand.
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Section 201 of the Act. ISP Remand Order at paragraphs 38,
39, 55-64. The FCC went on to state that the FCC woul d
preenpt state authority over such traffic:
Because we now exercise our authority under
Section 201 to determ ne the appropriate
intercarrier conpensation for |SP-bound traffic,
however, state conm ssions no | onger have
authority to address this issue.?®
The FCC went so far as to prohibit a carrier frominvoking
Section 252(i) in order to opt into an existing
i nterconnecti on agreenent that addressed the exchange of
| SP-bound traffic.!® The FCC stated that such arrangenents
do not have application to a Section 201 traffic issue.
Therefore, the FCC has nade it clear that state comm ssions
are preenpted from addressing | SP-bound traffic in a | ocal
traffic exchange rel ationship, including an interconnection
agreenent. Thus, this Comm ssion does not have jurisdiction
to address the issues that Level 3 would like this
Conmmi ssion to address.
Thi s Commi ssion has recogni zed the preenptive nature of

the I SP Remand Order. I n considering Qvest Communi cation’s

Section 271 conpliance, the Conm ssion recogni zed that | SP-

9 | SP Renand Order at paragraph 82.
10 | SP Remand Order at paragraph 82.
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bound traffic must be treated as interstate in nature for

t he purpose of determ ning local use of facilities. In Re

| nvestigation into U S. West Conmuni cations, Inc.’s

Conpliance with Section 271 of the Tel ecomruni cati ons Act of

1996; In Re U S. West Communi cations, Inc.’'s Statenment of

Cenerally Avail able Ternms Pursuant to Section 252(f) of the

Tel ecommuni cati ons Act of 1996, 201 Wash. UTC LEXI S 459 at

*16 (Decenber 20, 2001).

CONCLUSI ON

The | aw on these matters is clear. The |anguage of the
statute is plain. The principles of statutory construction
are aligned. The Comm ssion has dealt with this matter
decisively in the past. Oher state conmm ssions have agreed
in their inplenmentation of the law. The result is that the
Comm ssion lacks jurisdiction in this matter and Level 3's
Petition for Arbitration should be di sm ssed.

DATED: October 7, 2002.

RI CHARD A. FI NNI GAN, WSBA #6443
Washi ngton | ndependent Tel ephone
Associ ati on
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