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BEFORE THE WASHI NGTON UTI LI TI ES AND TRANSPORTATI ON
COW SSI ON

NANCY BATES, JI M AND MARCY
Bl CHLER, et al.,

Conpl ai nant s,
DOCKET NO. UwW 040792

Vol unme |
Pages 1 - 22

VS.
MARBELLO WATER COVPANY,

Respondent .

A prehearing conference in the above matter
was held on June 29, 2004, at 1:28 p.m, at 1300 South
Evergreen Park Drive Southwest, O ynpia, Washington,

before Adm ni strative Law Judge THEODORA MACE.

The parties were present as follows:

MARBELLO WATER COMPANY, by RI CHARD A
FI NNl GAN, Attorney at Law, 2405 Evergreen Park Drive
Sout hwest, O ynpia, Washington 98502; tel ephone, (360)
956- 7001.

THE WASHI NGTON UTI LI TI ES AND TRANSPORTATI ON
COW SSI ON, by JONATHAN THOMPSON, Assistant Attorney
General, 1400 South Evergreen Park Drive Sout hwest,
Post O fice Box 40128, O ynpia, Washington 98504;
t el ephone, (360) 664-1225.

COWVPLAI NANTS, by JCEL BI RCHMAN, 18715 126th
Street Sout heast, Snohomi sh, Washi ngton 98290;
t el ephone, (360) 794-7513.

COVPLAI NANTS, by RONALD and MARTHA DELI SLE,
12718 189th Drive Sout heast, Snohom sh, Washi ngton
98290; tel ephone, (360) 794-3443.

Kathryn T. W/l son, CCR

Court Reporter
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1 COWVPLAI NANTS, by ROY DI CKMEYER, 18502 126th
2 Street Sout heast, Snohomi sh, Washi ngton 98290;

3 t el ephone, (360) 794-4841.

5 COWVPLAI NANTS, by STEVE EDWARDS, 18820 126th
6 Street Sout heast, Snohom sh, Washi ngton 98290;

7 t el ephone, (360) 794-5024.

9 COVPLAI NANTS, by MARI KAY EVERI TT, 18514

10 126t h Street Southeast, Snohom sh, Washington 98290;
11 t el ephone, (360) 805-0154.

12

13 COVPLAI NANTS, by RONALD HOLLOWAY, 18521 126th
14 Street Sout heast, Snohom sh, Washi ngton 98290;

15 t el ephone, (360) 794-8601

16

17 COWPLAI NANTS, by CONSTANCE R. REID, 18515

18 126th Street Southeast, Snohom sh, WAshington 98290;

19 t el ephone, (360) 794-9397.

20
21 COVPLAI NANTS, by KEN COUNTER (via bridge
22 line), 12715 189th Drive Southeast, Snohom sh

23 Washi ngton 98290; tel ephone, (360) 794-0936.
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COWVPLAI NANTS, by KEN CHI SHOLM (vi a bridge
line), 12631 189th Drive Southeast, Snohom sh,

Washi ngton 98290; tel ephone, (360) 794-9192.

COVPLAI NANTS, by JANI NE GROVES (via bridge
line), 18607 126th Street Southeast, Snohoni sh,

Washi ngton 98290; tel ephone, (360) 794-8123.

COVPLAI NANTS, by KATHRYN OSTBYE (via bridge
line), 18808 126th Street Southeast, Snohoni sh,

Washi ngton 98290; tel ephone, (360) 805-5421.

COWPLAI NANTS, by MARGARET LACOMBE (via bridge
line), 18804 126th Street Southeast, Snohom sh,

Washi ngton 98290; tel ephone, (360) 805-1926.

COVPLAI NANTS, by TRACEY SM TH (vi a bridge
line), 18815 130th Street Southeast, Snohomi sh,

Washi ngton 98290; tel ephone, (360) 794-1252.

COVPLAI NANTS, by ARNOLD EBY (via bridge
line), 18623 126th Street Southeast, Snohomni sh,

Washi ngton 98290; tel ephone, (360) 794-4382
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PROCEEDI NGS

JUDGE MACE: Let's be on the record in the
matter of the conplaint of Nancy Bates, et al., versus
Mar bel | o Water Conpany for unfair billing, poor
conmuni cati on and mai ntenance. That's the docket
caption |I have for UM040792. MW nane is Theo Mace.
I'"'mthe adm nistrative |aw judge who will be presiding
in this hearing.

We are neeting today, June 29th, 2004, at the
of fice of the Washington Utilities and Transportation
Commi ssion in Oynpia, Washington. W have schedul ed
today a prehearing conference. The purpose of the
prehearing conference is to determni ne who the
Conpl ai nants in this case are, to set a schedul e of
proceedi ngs, and to address various other issues that
are required to be addressed at a conference like this,
i ssues related to filing of docunents, discovery,
protective order, some of which may not pertain to this
speci fic proceedi ng, but neverthel ess, they are issues
that we need to address today.

So the first thing | want to do is to get the
appearances, first of all, of the Conplai nants and then
of the Respondent and then of Staff, and so first I'm
going to turn to the Conplainants who are in the
hearing roomtoday. Wat |'mgoing to ask you to do is

to give ne your full nanme, your address, your telephone
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nunmber, and if you have a fax or an e-mail, you shoul d
provide that as well, and |'m going to nmake sure | have
alist at the end of this of all the Conpl ai nants who
have entered appearances today, and I will turn to
those on the conference bridge as well so that we have
an accurate list of the Conplainants who wish to
proceed with their conpl aints.

Those Conpl ai nants who are not entering or
who do not enter appearances today will be disn ssed
fromthe proceedi ng because the rules require that you
enter an appearance at the first session of hearing.

So | just want you to all bear that in mnd, and speak
clearly. Don't speak over each other, and make sure

t hat you enunci ate, because the reporter is going to be
taki ng down everything we say today, and unless you are
clear, it will be hard for her to understand what you
are saying and to record it properly.

Anybody have any questions before we begin?
"Il begin with you, M. Holloway. Your full nane,
address and tel ephone nunber and fax or e-nmmil, and
unl ess you speak into the m crophone, the people on the
conference bridge won't be able to hear you, and that
may have to be the way it is for the rest of the
Conpl ainants in the room but at |least, M. Holloway,

make sure the button is raised and speak directly into
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the m crophone.

MR, HOLLOMY: M nane is Ron Hol | onay,
Ho-l-1-o-wa-y. | live at 18521 126th Street
Sout heast, Snohom sh, 98290; phone nunber, (360)
794-8601. E-mmil address is sha.ron@oncast. net.

JUDGE MACE: Thank you. [I'll turn to those
people on my left in this second row here, if you would
i ntroduce yourself.

MR. DI CKMEYER: My nane is Roy Di ckmeyer. |
live at 18502 126th Street Southeast, Snohom sh, 98290.
My phone nunber is (360) 794-8841.

JUDGE MACE: Next?

MS. EVERI TT: Mari Kay Everitt, 18514 126th
Street Sout heast, Snohom sh, Washi ngton, 98290. My
phone nunmber is (360) 805-0154 E-mail is
nk. chad@eri zon. net.

JUDGE MACE: Thank you. Next? Woman in
bl ue?

MS. DELISLE: |'m Martha DelLi sl e,
D-e-L-i-s-l-e. | live at 12718 189th Drive Sout heast,
Snohoni sh, 98290. The phone nunber is (360) 794-3443.

JUDGE MACE: Thank you.

MR. DELISLE: |'m Ron Delisle, sane address
and phone nunber.

JUDGE MACE: All right, thank you. W have
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that information then.

MR. DELI SLE: The e-mail address is
ron. de@oncast . net.

MS. REID: |'m Constance Reid, spelled
R-e-i-d. | live at 18515 126th Street Southeast,
Snohonmi sh, 98290; phone nunber, (360) 794-9397. W
e-mail is dibreid@ahoo.com

JUDGE MACE: Thank you. You two gentlenmen in
the first row there?

MR. EDWARDS: Steve Edwards. | live at 18820
126th Street Southeast, Snohomi sh, 98290; phone nunber,
(360) 794-5024; e-mil, stevee@-ai.com

MR. BI RCHVAN:  Nane is Joel Birchman,
B-i-r-c-h-ma-n. Address is 18715 126th Street
Sout heast, Snohom sh, 98290. Phone is (360) 794-7513.
E-mai| address is joel b@erteet.com

JUDGE MACE: Thank you. | believe that
concl udes Conpl ai nant appearances from the hearing
room |I'mgoing to turn to the conference bridge now,
and let me go through the list that | have for people
who signed up, and you can enter an appearance
according to nmy calling on you. |Is there a Peggy
LaConbe on the |ine?

M5. LACOMBE: Yes.

JUDGE MACE: Could you give us your ful
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name, address, phone nunber and e-nmil address?

MS. LACOMBE: My nane is Margaret LaConbe,
L-a-C-o-mb-e. M address is 18804 126th Street
Sout heast, Snohom sh, 98290. Phone numnber is (360)
805-1926. E-mmil is pbclac@ol.com

JUDGE MACE: Thank you. Kathryn Osthye?

MS. OSTBYE: Yes, |I'mhere. M nane is
Kat hryn Ostbye, O-s-t-b-y-e. M address is 18808 126th
Street Sout heast, Snohom sh, 98290. M tel ephone
nunber is (360) 805-5421. M fax nunber is (206)
621-1251. Wy e-mail is catirb54@ol.com

JUDGE MACE: Arnold Eby?

MR. EBY: Yes. M nanme is Arnold Eby, E-b-y.
My address is 18623 126th Street Sout heast, Snohom sh,
Washi ngton, 98290; phone nunber, (360) 794-4382;
e-mail, sreby@ahoo.com

JUDGE MACE: Thank you. M. Chisholm and
M. Counter?

MR, CHI SHOLM M nane is Ken Chisholm
C-h-i-s-h-0-1-m M address is 12631 189th Drive
Sout heast, Snohom sh, 98290. M phone nunber is
(360) 794-9192.

JUDGE MACE: Do you have an e-mail address,
M . Chi shol n?

MR. CHI SHOLM No, | do not.
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1 JUDGE MACE: M. Counter?

2 MR, COUNTER:. My nane is Kenneth A. Counter.
3 Last nane is spelled C-o0-u-n-t-e-r. M address is

4 12715 189th Drive Sout heast, Snohom sh, 98290. W

5 tel ephone is (360) 794-0936. No e-nmil.

6 JUDGE MACE: |'msorry. | mssed your phone
7 nunber. Could you repeat it, please?

8 MR, COUNTER:  794-0936.

9 JUDGE MACE: Thank you. M. G oves or

10 M's. Janine G oves?

11 MS. GROVES: This is Janine G oves,

12 Gr-o0-v-e-s. M address is 18607 126th Street

13 Sout heast, Snohom sh, 98290. Phone numnber is (360)

14 794-8123, and ny e-mail is rjjjgroves@sn.com

15 JUDGE MACE: M. @Gl loway?

16 MR, GALLOWAY: This is Greg Gal |l ownay,

17 speaking in regards to my wife also. W reside at

18 18505 126th Street Southeast, Snohomi sh. Hone phone is

19 (360) 794-7987; cell, (425) 923-7160. E-nmmil address

20 i s monroegal | oway@rsn. com
21 JUDGE MACE: Ms. Tracey Smith?
22 MS. SMTH. My nane is Tracey, T-r-a-c-e-y,

23 A. Snmith, 18815 130th Pl ace Sout heast, Snohomni sh,
24 98290; tel ephone, (360) 794-1252; e-mail,

25 snmthjjta@oncast. net.
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JUDGE MACE: |s there anyone else on the
conference bridge who wants to enter an appearance
today? Thank you. | would like to have counsel for
Marbel |l o enter his appearance at this tine.

MR, FINNI GAN:  Ri chard Fi nnigan on behal f of
Mar bel | o Wat er Conpany, 2405 Evergreen Park Drive
Sout hwest, Suite B-1, O ynpia, Washington, 98502.

Phone is (360) 956-7001. Fax is (360) 753-6862.
E-mail is rickfinn@wave.com

JUDGE MACE: For Commi ssion staff?

MR, THOMPSON: |'m Jonat han Thonpson,
assi stant attorney general representing the Comm ssion
staff. M address is 1400 South Evergreen Park Drive
Sout hwest, PO Box 40128, d ynpia, Wshi ngton, 98504.

My phone nunber is (360) 664-1225. M fax is 586-5522,
and ny e-mail is jthonpso@wtc.wa. gov.

JUDGE MACE: Thank you. Does anyone el se
have an appearance to enter in this proceeding? | hear
no response. The next issue that we would typically
address in a prehearing conference like this is whether
the parties will be seeking discovery. That is to say,
whet her they will be asking questions of one another in
writing prior to any hearing, and these provisions for
di scovery are found in our adm nistrative rules

480-07-400 in followi ng the Adm nistrative Code that
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governs our procedures here at the Comm ssion

I would Iike to ask whether the parties think
that discovery will be an issue in this case; in other
wor ds, whether they will conduct discovery.

M. Holloway, | recogni ze you are probably at a
di sadvant age about knowi ng about these procedures.

MR, HOLLOWAY: |I'man old farmboy. |'mnore
confortable driving a truck through LA than I am
sitting here.

JUDGE MACE: Then let ne turn to the other
parti es and see what they have to say, and then | will
turn back to you. M. Finnigan?

MR. FINNIGAN: | don't see any need for it.

MR. THOWPSON: Staff would ask that the
di scovery rul e be invoked.

MR. FINNIGAN: | do want a clarification
VWhat is Staff's role in this? | would like to know
what Conmi ssion staff views its role is in this
proceedi ng.

MR, THOMPSON: The portion of the custoners’
conplaint that Staff believes has particular nerit is
the prayer for relief under RCW 80.04.220, which is the
reparations statute. It allows for the Commission to
award damages when it's found that a conpany has

charged rates that are excessive or unreasonabl e,
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essentially.

And so it's Staff's role in this case, as we
currently envision it, if there is a case to be nmde
for that going backwards in time fromthe date on which
the conpany net the test for jurisdiction that Staff
intends to file testinony in support of such a case.

JUDGE MACE: M. Finnigan?

MR. FINNIGAN: First of all, the statenent
that the Comm ssion can award damages i s an incorrect
statenment of law. The Conmission can find that if
anybody wants danmages, they have to go to Superior
Court under the reparations statute. It's not within
the Commi ssion's jurisdiction to award danages --

JUDGE MACE: Let ne just interrupt for one
nmoment. | don't want to hear argunent on a notion to
dismiss at this point. | would give you an opportunity

to do that in witing

MR, FINNIGAN: I'mreally quite upset by how
this case got to this point. It really shouldn't be
here, but that aside, |'lIl address that at a |later
date. | think this whole proceeding is wasting the

custoners' noney, so | would like to set a schedul e
that allows us to get to that point as quickly as
possi bl e.

JUDGE MACE: We will certainly be setting a
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schedule. That's one of the things we are going to do
in this prehearing conference. To go back to the issue
| addressed initially, I will invoke the discovery
rule, and that neans that the parties will be able to
conduct di scovery under the Commission's rules. | wll
advise you that it would be a good idea, M. Holloway,
to at least take a look at those rules and try to
fam liarize yourself with them It may not be an issue
for you and for the Conpl ai nants, but on the other
hand, it may, and you might need to take a | ook at
t hem

MR. HOLLOWAY: \here would | find those?

JUDGE MACE: |'mnot sure right now, but I
can find out for certain where you can get a copy.
Probably through the Conm ssion secretary or through
the records center.

MR. HOLLOWAY: Thank you, Your Honor.

JUDGE MACE: | would ask next with regard to
a protective order. Do any of the parties see the need
for such an order?

MR. FINNIGAN: If there is going to be
di scovery, we will need a protective order, Your Honor

JUDGE MACE: | will enter a protective order
then. For those of you who are Conpl ai nants and new to

t he Commi ssion, the protective order neans that if
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there is information that any of the parties consider
confidential, very sensitive trade information or
commercial information, the party can ask that it be
filed on a confidential basis. That neans it's seal ed,
and only those who sign a certain agreenent to protect
the confidentiality of the information are permtted to
|l ook at it. Generally, that only touches on a snal
portion of any information that cones into a particular
case, but we enter the order ahead of tinme so the
parties can be protected if they need that protection
during the hearing.

My revi ew of the conplaints, the individua
conplaint filings in this case, seens to ne to revea
the followi ng types of conplaints: that Marbello's
rates are too high, that their rates are unfair, and
that there are certainly problens with service that
various of the Conpl ai nants have experienced.

Are there any other issues that the parties
would Iike to include in a list of issues? And this is
not intended to be a conprehensive list but just nmerely
to make sure we have sort of an idea of the issues we
are going to be facing in this case. If the
Conpl ai nants are going to speak, it would be hel pful if
you said your name since there are so many of you.

MR. EDWARDS: Good afternoon; Steve Edwards.
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We've resided there for about 18 or 19 years, and in
our history of our living there, | have yet to see them
exercising their vows, flush the hydrants, in terns of
mai ntenance. | do water systens designs for a living,
and |I'm concerned about the reliability of the system
because | haven't seen them maintain or use regul ar
practi ces conmon to water systens.

JUDGE MACE: Thank you.

M5. SMTH: |I'm Tracey Smith. W've had
several tinmes when we've tried to contact the conpany,
and we just |eave nessages that go unresponded to tine
and tinme again.

JUDGE MACE: That's one of the things that
I"ve included under service conplaints, one of the
i ssues, and | think a number of you have raised that as
an issue. | already have that noted, just as | have
not ed consi derati ons about the fairness of the rates,
the I evel of the rates, and now we have issues rel ated
to mai ntenance and quality, so | want to try to stick
to general categories and not specifics, if | could do
that. Anything el se?

M5. SMTH: No, thank you.

MR, BI RCHMAN: Joel Birchman. In review ng
the records submitted to the UTC by the Marbell o Water

district, | notice they identify expenses for testing
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of the water system Normally, a water supplier would
be reporting to the custoners the results of those
water tests and are required to do so. The only
results of testing that's been submitted to the
custoners is comng fromthe Everett water system
which is the ultimte supplier of the water

JUDGE MACE: | think that really does falls
under concerns about water quality and mai ntenance, and
again, | don't want to get too specific here. W could
be here for a very long tine. | just want to cover the
general categories.

I think that actually does cover pretty much
the -- not to use an inappropriate word, but the
waterfront here. M. Glloway, if this falls into one
of the general categories, it's not useful for us to
repeat the kind of conplaints that fall into these
general categories.

MR, GALLOWAY: | would like to state
provi ding erroneous information, like netering is
required by law. They state in their letters that by
| aw they need to do this, the health departnent
requires us to do this. Wen the requirenments of the
health departnent do require it, they don't abide by
it.

JUDGE MACE: Thank you. Last call for
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i ssues. Thank you very much. The next iteml| would
like to address is actually the issue of scheduling.
When | tal k about scheduling, what | nmean is a schedul e
that will, for exanple, provide a date for what are
cal l ed dispositive nmotions. It nmay be that the
Respondent will file a notion to dismss, and the
schedul e shoul d give an opportunity for the filing of
the notion and for a response to the notion

Also, if the notion to dism ss is not
granted, then there would be a schedule that would
all ow the Conplainants to either file testinony or just
present live testinmony, and it also allows the other
parties to file testinony as well, or conversely at
| east, to exchange witnesses and exhibits so that
peopl e woul d know what's going to happen at the
hearing, and then we would set a date for hearing and a
date for briefs to be filed after the hearing.

So that's what | nmean by the schedul e of
proceedi ngs, and what | usually do in these
circunstances is | give the parties an opportunity to
tal k anpbngst thenselves so they can deci de what the
best schedule is. W are not going to be able to neet
t he needs of every Conplainant here, and so as | think
| may have mentioned in the notice |I sent out, |I'm

expecting that you will consolidate your presentation
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in some way. |'mexpecting that you will not provide
| arge nunbers of witnesses and/or exhibits, if we get
to that point, that you will try to docunent the
conpl ai nts you have wi thout being duplicative.

Today in ternms of scheduling, I'"mgoing to
ask you, M. Holloway, to be the person who will talk
with the other parties about what is an appropriate

schedul e. While the other Conpl ainants may provi de you

with sonme input, like |I said, we can't honor the
schedul i ng needs of all the Conplainants. It's just
not going to work. So having said that, | would |ike

to go off the record for a brief period of tine and
allow the parties to tal k about scheduling and then
cone back and try to see what we can conme up with in
terms of a schedul e.

MR, HOLLOWAY: Does the judge have a schedul e
in mnd as to how far out it should be or how soon?

JUDGE MACE: That's a good question
actually. | think, for exanple, if there is going to
be a notion for disnissal or what we call dispositive
notion, that should be taken care of relatively
quickly. It doesn't usually require a hearing. It can
be done on paper, so to speak, so that should be done
relatively quickly.

In terns of my own schedule, it would be
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difficult for nme to hold a hearing, if we get to that
point, until -- | suppose technically | could hold a
hearing in August, but that mght be difficult. Also,
Septenber there is some possibility. October, it would
be inpossible. So a lot of it depends on what you cone
up with and al so specific dates as to whether |'m

avail able. There are a nunmber of dates when |'m not
and | hesitate to put themon the record at this point,
so let's be off the record.

(Di scussion off the record.)

JUDGE MACE: M. Holloway has apparently
ceded his position to M. Edwards and M. Birchmn?

MR. BIRCHMAN: That's correct.

JUDGE MACE: Thank you. | understand that
the parties have engaged in some di scussi on about
schedul i ng. Which one of you, M. Thonpson or
M. Finnigan, will tell me what you' ve tal ked about?

MR. FI NNl GAN:  We've agreed, although we
haven't set the date precisely, to an early date for
di spositive notion.

JUDGE MACE: You shoul d probably have a date.

MR. FINNIGAN: | recognize that. What's the
15th of July, what day of the week?

JUDGE MACE: It's a Thursday.

MR, FINNI GAN:  July 16th then.
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JUDGE MACE: And responses?

MR, THOMPSON: | think the rules provide 20
days, well, 20 days --

JUDGE MACE: July 16 would be the filing.
Let's be off the record.

(Di scussion off the record.)

JUDGE MACE: Let's be back on the record.
Thank you for those on the conference bridge who have
been patient during this off-the-record di scussion
about scheduling, and | trust that you have heard nost
of the dialogue and that if you have questions that you
consult with M. Birchman, M. Edwards, or M. Holl oway
if you need further information.

The schedul e that has been proposed and that
I will try to confirmwithin the next few days is the
filing on July 16th of dispositive notions, the filing
on July 30th of responses to those notions, and | will
endeavor to have a decision out within two to three
weeks of the July 30th date.

Then if the case is not disposed of as a
result of these notions, prefiled testinmony will be
filed by the Conplainants, and apparently by Staff, on
Septenber 30th, and | have asked the Conpl ainants to
file as their prefile testinony a statenent indicating

what their testinmony will be in sonme detail and also a
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list of exhibits they intend to bring to the hearing.
Those exhibits, by the way, will be nmarked at the
hearing and offered in evidence, so nake sure you have
sufficient copies, and you will get some instruction
about that closer to the hearing tinme, sufficient
copies to distribute to the parties and for the Bench

On Novenber 15th, the Conpany will file
responsi ve testinony. On Novenber 24th, the
Conpl ai nants and Staff have an opportunity to file
rebuttal testinony. A hearing is scheduled for January
10th and 11th and a half day on the 12th, if necessary,
in Room 206 here at the Conmission. | have indicated
that I will check to see whether or not the hearing
could take place at or near Monroe, but |I'mnot certain
that that will be able to be acconplished. | wll
advise the parties where the hearing will take place
when | send out the prehearing conference order, which
will come out in a few days.

Anything else? Al right. | thank you very
much for your cooperation, and | appreciate your
attendance, your attention, and your courtesy, and we
are adjourned until the next day we have set for this

proceedi ng. Thank you.



