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1 BEFORE THE WASHI NGTON UTI LI TI ES AND
2 TRANSPORTATI ON COVM SSI ON
3  AT&T BROADBAND PHONE OF ) Docket No. UT-020388
WASHI NGTON, L.L.C., ) Vol urre |
4 Conpl ai nant, ) Pages 1-23
)
5 V. )
QVEST CORPORATI ON, )
6 Respondent . )
)
7
8 A prehearing in the above matter

9 was held on April 12, 2002, at 9:37 a.m, at 1300
10 Evergreen Park Drive, Southwest, O ynpia, Washington,
11 before Adm ni strative Law Judge THEODORA NMACE,
12 Chai rwoman MARI LYN SHOMLTER, Commi ssi oner Rl CHARD
13 HEMSTAD, and Comm ssi oner PATRI CK OSHI E.

14
The parties were present as
15 fol |l ows:
QNEST CORPORATI ON, by Lisa Anderl,
16 Attorney at Law, 1600 Seventh Avenue, Room 3206,
Seattl e, Washington 98191.
17

18 AT&T BROADBAND PHONE OF
WASHI NGTON, LLC., by Gregory J. Kopta, Attorney at
19 Law, Davis, Wight, Tremmine, 1501 Fourth Avenue,
Suite 2600, Seattle, Washington 98101.
20

21 PUBLI C COUNSEL, by Robert
Crommel |, Assistant Attorney Ceneral, 900 Fourth

22 Avenue, Suite 2000, Seattle, Washington 98164. (Via
tel econference bridge.)

23

24
Barbara L. Nel son, CCR
25 Court Reporter
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MCI WORLDCOM by M chel
Si nger - Nel son, Attorney at Law, 707 17th Street,
Sui te 4200, Denver, Col orado, 80202. (Via
t el econference bridge.)

THE COW SSI ON, by Gegory J.
Traut man, Assistant Attorney General, 1400 Evergreen
Park Drive, S.W, P.O Box 40128, dynpia, Wshington
98504- 0128.
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JUDGE MACE: Well, let's begin. W're here
today for a hearing --

CHAl RWNOVAN SHOWALTER:  Is this on? Is
yours on?

JUDGE MACE: It should be on. Sounds I|ike
it's on. We're here today for a hearing and
prehearing conference in the proceedi ng Docket Number
UT- 020388, AT&T Broadband Phone of WAshi ngton versus
Qnest Corporation. This is a conplaint by AT&T
Broadband for energency relief of Quest's alleged
vi ol ati on of WAC 480-120-139, reverse slammi ng.

My nane is Theodora Mace, and |I'mthe
presi ding Adm nistrative Law Judge in this
proceedi ng. Today is April 12th, 2002, and we are
convened in a hearing roomat the Conm ssion's
offices in Aynpia, Washington. The Comr ssioners
are seated here with me. Chairwoman Marilyn
Showal t er, Commi ssioner Patrick Gshie, and
Commi ssi oner Di ck Henst ad.

Qur basic agenda today is going to be first
to take appearances fromthe parties, then to have
sonme questions fromthe Comm ssioners, and then
dependi ng on the answers to those questions, we wll
go forward with the typical agenda for a prehearing

conference and may hear -- will hear argunent on the
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1 request for energency relief, if that's required.

2 I'"d like to first begin with appearances.
3 And Ms. Anderl, why don't you begin.

4 M5. ANDERL: Thank you, Your Honor. Lisa
5 Ander|, representing Qaest Corporation. Business

6 address, 1600 7th Avenue, Room 3206, Seattl e,

7 Washi ngton, 98191. Tel ephone, 206-345-1574; fax,

8 206-343-4040; and e-mail, |anderl @west.com
9 JUDGE MACE: Thank you.
10 MR, KOPTA: Gregory J. Kopta, of the Law

11 Firm Davis, Wight, Tremaine, L.L.P., on behalf of
12 AT&T Broadband Phone of Washington, L.L.C. M

13 address is 1501 Fourth Avenue, Suite 2600, Seattle,
14 Washi ngton, 98101. Phone, 206-628-7692; fax,

15 206-628-7699; e-muil, gregkopta@wt.com

16 JUDGE MACE: Thank you.

17 MR, TRAUTMAN: Gregory J. Trautmn

18 Assi stant Attorney General, representing Comm ssion
19 Staff. M address is 1400 South Evergreen Park

20 Drive, S.W, Post Ofice Box 40128, O ynpi a,

21 Washi ngton, 98504. Tel ephone nunber, 360-664-1187;
22 fax nunber, 360-586-5522, and e-mmil address is

23 gt raut ma@wt c. wa. gov.

24 JUDGE MACE: Thank you. |s there anyone on

25 the conference bridge that seeks to enter their
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appear ance?

MS. SI NGER-NELSON: M chel Singer- Nel son
of MCI WorldCom would |ike to appear today.

JUDGE MACE: |'msorry, but you're going to
have to speak nore clearly, so that we can record
your nanme, and then |I'm going to need to have from
you -- you need to spell your last name, indicate
your street address and neiling address, your
t el ephone nunber, your fax nunber, and if you have
one, an e-nmmil address.

MS. SI NGER-NELSON: Okay. Thank you,
Judge. I'll do that. Can you hear nme better now?

JUDGE MACE: | can hear you, but you need
to speak nore slowy and distinctly.

MS. SI NGER-NELSON: Ckay. M che
Si nger - Nel son, at Worl dCom - -

JUDGE MACE: Can you give nme the spelling
of your |ast name, please?

MS. SINGER-NELSON: S-i-n-g-e-r, then
capital N-e-l-s-0-n. M first name is spelled
Mi-c-h-e-1. And ny address is 707 17th Street,

Sui te 4200, Denver, Col orado, 80202. M phone nunber
is 303-390-6106; ny fax nunber is 303-390-6333; and
nmy e-mail address is nichel.singer nel son@wcom com

JUDGE MACE: Thank you. |s there anyone
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el se who seeks to enter an appearance fromthe
conference bridge? Very well, then. The first order
of business, | believe, is that the Comni ssioners --
t he Chai rwoman has sonme questions of AT&T.

CHAIl RWOMVAN SHOWALTER:  Yeah, M. Kopta, |
have a prelimnary question, which gets to why we are
here. And that is, are you alleging that there
exi sts an energency under the enmergency statute and
emer gency WAC?

MR, KOPTA: That's a difficult question,
although it is a direct and sinple one. Qur concern
is that there is an ongoing situation that we are
aski ng be stopped i mediately. The statute and the
Commi ssion's rule are general, as one woul d expect
themto be. One cannot define every single
circunstance in which there is an energency, but we
try to view the statute as one that was simlar to
somet hing that you would get a prelimnary injunction
for in Superior Court, and that's why we all ege that
this was an energency under the rule, because we were
asking for what amounted to a prelimnary injunction,
as well as a consideration of the conplaint on the
merits.

We under stand, however, that the | anguage

of the statute and the rule says that an emergency
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conprises a danger to the public welfare and safety,
and certainly we are not alleging that there's going
to be any bodily injury or |ack of tel ephone service
at all that would be considered a danger

So we included an allegation that this was
an energency under Section 510 in an effort to
appri se the Comr ssion that we wanted sone reli ef
i medi ately, as opposed to at the very end of the
conpl ai nt process that, by default, would be the only
ot her avenue that we woul d have to seek relief.

CHAl RWNOVAN SHOWALTER:  Well, |'mnot sure
under stand your answer. Either you're invoking the
energency statutes, in which case we proceed to
determine -- well, the first thing that we'll do is
ask you what facts you are alleging establish the
threat to the i Mmediate health and safety, et cetera,
and then, if you are alleging facts that woul d appear
to show that, or could, we'll have an evidentiary
heari ng on whether there is an energency and if --
then the next step is, if so, what do we do about it,
which is a fairly high burden to neet.

On the other hand, if you just have a
conpl aint and you want it heard quickly, that's a
different issue and it's not one that we woul d have

an evidentiary hearing about, or at least -- |
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suppose we could, but we would sinply proceed to
schedul e a conplaint in |ight of what is being

al | eged, obviously giving Qvwest a chance to respond.
We woul d not have an evidentiary hearing w thout a
chance to respond, and we woul d | ook at our cal endars
or the ALJs' cal endars, et cetera, and proceed you

m ght say pronptly.

But it makes a difference right here, now,
whet her you are alleging an energency that invokes
the emergency statutes, and so | need to know yes or
no. And if it's yes, then the next question is going
to be what is the energency that you are all eging.

Not the underlying facts, but what is the threat that
we need to determine in order to determ ne how to end
that threat.

MR, KOPTA: And | appreciate it and | wll
answer directly that, at this point, | don't think
that we in good faith could say that this is
sonething that would require a hearing at this point
in tinme under Section 480-120-510. | just wanted to
make the Conmi ssion aware of why we had all eged t hat
in the conplaint and why we feel that this is
sonet hi ng that needs expedited consideration.

W would like to have certainly the request

that we initially -- our first request for relief
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that any further inplenmentation of the |ocal service
carrier freeze be halted until such tine as we have
an ultimte resolution of this case, which is in the
nature of a prelimnary injunction. |'mnot sure
that that would require a hearing, an evidentiary
hearing, nor am | saying necessarily that it would
need to be an energency to be able to get that kind
of relief.

But because the Conmi ssion's rules don't
really contenplate at this tinme that kind of an
action, we wanted to nmake sure that we all eged
what ever we coul d under the Commi ssion's procedures
to allow for the Conmi ssion to take whatever action
it felt procedurally it needed to do to be able to
grant the relief that we were requesting.

CHAIl RAOMAN SHOWALTER: Wl I, it seems to ne
that what you were saying is you used the energency
statutes, even though you know that it does not --
your conplaint does not establish facts that
legitimately invoke the energency statute.

I"'mnot trying to pass judgnent at all on
the nature of the conplaint you bring and what kind
of relief would be appropriate and what kind of
process and what kind of expedited process nmmy be

appropriate under that relief, but your client, AT&T,
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has brought a previous case here that we sat on at
whi ch point we went through a long evidentiary
heari ng before finding that the facts alleged did not
establish a violation under the general conpl aint
statute, so | think this -- your client should be
wel |l aware that the burden is on you to allege and
prove facts that conply with or fulfill whatever
statute or rule you' re operating under

It seens to ne it's inappropriate to invoke
an energency statute. It's sinply crying wolf. W
react very pronptly to clains of an energency, and
energencies are used for things |ike pipeline spills.
We al so had energency hearings on the energy crisis
when prices went up ten or a hundredfold. Now, we
did not find an emergency there. It was a very, very
dire situation. W said, No, there's not an
energency, but it's a very inportant issue, but there
are at |east facts that we felt required us to hold a
heari ng on whether there was an energency.

So it is inappropriate, |I think, to invoke
an energency statute sinply in order to get us here
and to nake us aware of the conplaint. W do -- it
is appropriate, entirely appropriate to bring a
conplaint and to request expedited treatnment and

of fer reasons why and request whatever other kinds of
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relief may be appropriate, and this Comn ssion needs
to act responsibly in Iight of the nature of the
conplaint. But it seens to ne that this never was an
energency and that it was inappropriate to allege it.

MR KOPTA: Well, and | apol ogize. It
certainly was not ny intention. Actually, | was not
aware that the Conmm ssioners would actually be here
this morning. |In ny conversations with M. Wallis
and with Ms. Johnston from Commi ssion Staff, it was
ny understanding that this was going to be a
prehearing conference to evaluate the scheduling
issues, and | certainly -- it was not our intention
to take up Commission tinme with -- Conm ssioners
time with this.

And as | say, the reason that we had
included that -- and that's what | was trying to
explain to the Commi ssion through M. Wallis and al so
to Ms. Johnston -- was that we were very concerned
that some i mmedi ate action needed to be taken, and
yet there didn't seemto be a vehicle for being able
to do that.

And so again, as | say, | apologize. It
wasn't our intention to create a fire drill, but I
know that in past proceedings or investigations into

sl amm ng conplaints that there have been i medi ate
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requests by the Commi ssion to have the one party
that's alleged to be engaged in that to stop doing
what they're doing while the allegations were
revi ewed, and that's what we were | ooking for and
weren't sure exactly howto do that in a tinely
manner. And so as | say, it wasn't any attenpt to
try to cry wolf, to say, Ch, well, this is an
energency, quick, cone in here. ©Ch, by the way, it's
not an emergency, but now that you're here, let's
talk about this. That certainly was not our intent.

And |I'm again, trying to explain what our
reasoni ng was and to apol ogi ze for any
m sunder st andi ng and for having the Commi ssioners
here and to take up their tinme when that really is
not what our intent was.

CHAl RWOVAN SHOWALTER: Okay. Thank you.
Your apology is accepted, and it seens to nme that the
hearing can proceed on what your intent is, which is
to have a prehearing conference and tal k about
schedul e and the need for other notions for relief,
et cetera.

MR. KOPTA: That's correct. Thank you.

COW SSI ONER HEMSTAD: | woul d just add,
the reason we're here this norning is in view of

i nvoki ng the energency process, we would be able to
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act here this norning, hence our presence here,
rat her than going through the typical and traditiona
prehearing process.

MR. KOPTA: And | -- I'msorry.

JUDGE MACE: | guess a concern that | have
is are you wi thdraw ng your request technically for
that energency relief under 510, or can we -- well
are you withdraw ng that request, then?

MR, KOPTA: Yes, we are.

JUDGE MACE: Thank you.

CHAl RMOMAN SHOWALTER: I n that case, the
Conmmi ssioners are going to | eave the bench, and the
prehearing conference can continue in the manner of a
normal prehearing conference wthout us. Thank you.

MR, KOPTA: Thank you. Thank you very
nmuch.

JUDGE MACE: |'m going to move down a
little closer to the center here. Let nme just
reorgani ze nyself for a second here. The norma
course in a prehearing conference, then, would be --
we' ve al ready taken the appearances of counsel. |
woul d ask if there are any petitions to intervene at
this time?

MR, CROWELL: Judge Mace, this is Robert

Crommel |, with Public Counsel. | apologize for ny
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1 tardiness. | did not nmake an appearance prior to --
2 JUDGE MACE: Thank you. Wbuld you enter
3 your appearance at this tinme?

4 MR. CROWELL: Yes, |'d be delighted.

5 Robert Crommel |, Assistant Attorney General,

6 Washi ngton State Attorney Ceneral's O fice, 900

7 Fourth Avenue, Suite 2000, Seattle, Washington,

8 98164-1012. Tel ephone number, 206-464-6595;

9 facsim | e nunber, 206-389-2058; e-mmil address,

10 robertcl@tg. wa. gov.

11 JUDGE MACE: Thank you, M. Crommell.

12 Return to petitions to intervene.

13 MS. SI NGER- NELSON:  Judge.

14 JUDGE MACE: Yes.

15 MS. SINCGER-NELSON: This is M chel

16 Si nger - Nel son, from WrldCom | would like to nove

17 to intervene as a party.

18 JUDGE MACE: Can you give me sone idea of
19 your basis for intervention?

20 MS. SI NGER- NELSON:  Yes, Judge. WorldCom
21 is a conpetitive |ocal exchange carrier in Washington
22 that plans soon to begin to serve residential

23 custoners, and Wirl dConmi s very concerned with the

24 situation described in AT&T's conplaint and how t hat

25 situation would affect WorldCom s entry into the
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| ocal residential market.

JUDGE MACE: You're not currently serving
resi dential custoners; is that -- did | hear that
correctly?

MS. SI NGER- NELSON:  Yes, but we're planning
very soon, in the next -- in the near future to start
serving residential customers.

JUDGE MACE: So then it's fair to say that
you have had no experience, one way or the other
with Qnest's service with regard to |ocal service
freezes --

MS. SI NGER- NELSON: That's true.

JUDGE MACE: -- in Washington?

MS. SI NGER- NELSON: That's true, Judge.

JUDGE MACE: Thank you.

MS. SI NGER- NELSON:  But Worl dCom woul d | i ke
to see policies and procedures put in place to ensure
that Qnest is not instituting |ocal PIC freezes
Wit hout a custoner's request and that the freeze is
easily lifted when a custoner chooses to switch to
anot her | ocal exchange carrier. WrldCom s very
concerned and has no reason to believe that it would
not be affected by the sane type of situation
described in AT&T's conplaint once it does start

serving custonmers in Washington, residentia
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cust oners.

JUDGE MACE: Thank you. |Is there any
objection to the granting of this petition to
i ntervene?

MS. ANDERL: Yes, Your Honor. Qnest
objects. | believe that the interest stated by M.

Si nger - Nel son on behal f of her client is both genera
and specul ative and woul d i nappropriately -- well
potentially, at |east, broaden the scope of the
proceedi ngs. Worl dCom does not have any experience
with the issues AT&T raises, does not have any
particul ar know edge of any of the facts that AT&T
rai ses, and | therefore do not think that it is
appropriate that Wrl dCom be pernmitted to intervene
in a private conpl aint proceeding.

JUDGE MACE: M. Kopt a.

MR, KOPTA: We woul d support Worl dCom s
petition to intervene. Part of what we have asked
for is that there be appropriate procedures that the
Conmi ssion reviews for when a |local PIC freeze can be
put into place and what procedures are in place for
removing that PIC freeze. That will affect nore than
AT&T Broadband. It will affect any other carrier
that wants to serve custonmers that have opted to take

a local service provider freeze under the
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Commi ssion's rul es.

So it certainly will, in our view, be wel
within the scope of what we have asked for in terns
of relief and it will affect other carriers, and so
we would certainly think if they are interested in
being a participant in ensuring that the proper
processes are in place, that they would have a right
to participate in this proceeding.

JUDGE MACE: Thank you. Ms. Nelson, in
view of the objection to the petition to intervene
and, frankly, my own serious reservations about it, |
need to take it under advisenent. And | will review
t he argunments and think about the matter and issue a
ruling that will appear in the prehearing conference
order with regard to your petition to intervene.

MS. SI NGER- NELSON: Thank you, Judge. And
I would like to say that although Worl dComis not
today serving |local residential custoners in
Washi ngton, the very near future is the very near
future. Because of confidentiality reasons, | can't
reveal exactly when Worl dCom plans to do that, but it
does intend to do that very soon, and it will be
af fected by Qwmest not having appropriate policies in
pl ace for --

JUDGE MACE: Ms. Nelson, |'maware of your
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position on this.

MS. SI NGER- NELSON:  COkay.

JUDGE MACE: Thank you.

MS. SI NGER- NELSON:  Thank you, Judge.

JUDGE MACE: Let's turn next to whether or
not the discovery rule will be invoked by the
parties.

MR. KOPTA: Yes, we would like to have it
i nvoked, please.

JUDGE MACE: Therefore, | rule that the
Conmi ssion's discovery rule should be nmade avail abl e
in this proceeding and that the di scovery process, as
outlined in WAC 480-09-480 will be available to you.
If you have any discovery problens, | will be
avail abl e to consider those on an expedited basis by
t el ephone.

Then, next, with regard to a protective
order?

MR. KOPTA: Yes, Your Honor, | believe we
would Iike to have a protective order in place.

JUDGE MACE: Since AT&T has noved for a
protective order, is there any party that objects to
t hat ?

MS. ANDERL: No.

JUDGE MACE: Then | will see to it that a
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protective order is issued with regard to this
proceeding. Seens |like the issues are pretty wel
defined. It seens, then, |ike the next thing to do
woul d be to discuss scheduling, so | will give you an
opportunity to do that off the record.

Is there anything el se we need to discuss
before we turn to scheduling? All right. Then,
while we're off the record, I'Il give you sone
i ndi cati on about scheduling paraneters you m ght want
to think about, and we'll come back and review it and
then put it on the record and then go ahead with the
rest of the housekeeping matters we need to. We're
off the record at this tine.

(Recess taken.)

JUDGE MACE: Let's be back on the record.
The parties have discussed scheduling, and the dates
that they've proposed seem reasonabl e, although | do
have to consult with the Conm ssion's cal endar with
regard to the hearing dates proposed.

AT&T will file on April 30th, Qwest and
Staff on May 23rd. There will be a rebuttal filing
on June 12th. The hearing tentatively schedul ed for
June 27th and 28th, with a prehearing conference on
June 20th. | understand that AT&T may bring

approximately two to three witnesses, Qwest --
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MS. ANDERL: The sane.
JUDGE MACE: The sanme. Public Counsel

none. Staff, possibly one. But that addresses the

matter of scheduling. [1'Il hold in abeyance the
question of a briefing schedule. Perhaps we'll have
oral argunent, and we'll address that |ater on

Wth regard -- well, is there any other

busi ness that we need to address before | go ahead
and tal k about a few of the housekeeping matters?

MR. KOPTA: Not at this tinme, Your Honor

MS. ANDERL: No, Your Honor. W have what
| guess is a housekeeping matter, which is just in
terms of making sure we receive testinony shortly
after it's actually filed or served. Sonetines, if
things are put inthe US. mil, which is an
accept abl e nethod of service, we don't get it quickly
enough, and so we'd |like to tal k about just meking an
agreement with the other parties to have things
either sent electronically or at |east delivered in
such a way that they arrive the next day.

MR, KOPTA: That's certainly what our
anticipation would be, and our standard practice is
that when we file things with the Comm ssion, we send
el ectronic copies to other counsel. And since Ms.

Ander!l is within wal king di stance of ny office, we
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1 shoul d be able to al so get hard copies, and since we
2 have to messenger down to the Commission, it's within
3 wal ki ng di stance to Ms. Snmith's or M. Trautman's

4 office, so that's what we would anticipate doing.

5 JUDGE MACE: Very well. Wth regard to

6 filings, we need to have an original, plus 12 copies
7 for internal distribution at the Conmi ssion. Please
8 remenber that all filings nust be nade through the

9 Conmi ssion's secretary, either by mail to the

10 Secretary, at WJTC, P.O Box 47250, 1300 South

11 Evergreen Park Drive, S.W, QO ynpia, Washington

12 98504- 7250, or by other neans of delivery to the

13 Commi ssion's offices at the street address | just

14 ment i oned.

15 We require that filings of substance, as
16 testinmony, briefs, notions or answers, include an

17 el ectronic copy on 3.5-inch IBMformatted

18 hi gh-density disk in PDF Adobe Acrobat format

19 reflecting the pagination of your original. Also
20 send us the text in your choice of Word 97 or |ater
21 or WordPerfect 6.0 or later. Service on all parties
22 nmust be sinultaneous with filing.
23 The Comm ssi on does not generally accept
24 filings by facsinle, although I know that there are

25 i nstances when perm ssion is given to nake such
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filings, and | believe that Judge Wallis allowed
Quvest to do so with regard to the answer that Quest
filed. |If you seek to make a filing by fax for sone
reason, |'d ask that you request my perm ssion, and
you need to indicate that that perm ssion has been
given to you on any fax filing that you make on the
cover sheet of that fax filing.

The Conmission will enter a prehearing
conference order and a protective order. The
prehearing order will include requirenents for
witness lists and exhibit lists to be subnmitted
shortly before the evidentiary hearings. The order
will also remnd parties that the Com ssion
encourages stipulations both as to facts and i ssues
that can be resolved via the settl enent process.
Both of those are nentioned in the Commi ssion's rules
of practice and procedure, or other means of
alternative dispute resol ution.

Let me rem nd you that the Conm ssion can
make avail able to you resources to help you to
nmedi ate or resolve your dispute. |If you do conme to
the point of settling the matter, please advise ne
i mredi ately and we can nmake appropriate arrangenents
to address that.

Is there anything el se that we need to
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address at this tinme?

Thi s nmeeting

MR.
MS.
MR.

(Proceedi ngs adj ourned at

Al right. Very well, then.

i s adj our ned.

KOPTA: Thank you, Your Honor.

ANDERL: Thank you, Your Honor.

CROWELL: Thank you, Your Honor.

10:41 a.m)



