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I.
INTRODUCTION

1. Pursuant to the April 23, 2004 Notice in this proceeding, the Washington Exchange Carrier Association and its member companies (collectively “WECA”), by and through their attorney of record, Richard A. Finnigan, attorney at law, file this Reply to LocalDial Corporation’s (“LocalDial”) Response to Commission Staff’s Motion for Summary Determination and Memorandum in Support (“LocalDial Response”).  In filing this Reply, WECA also considers and responds to the Comments of Broadband Communications Association of Washington Re Impact of FCC’s AT&T Order on Case (“BCAW Comments”) and the Initial Arguments of Commission Staff Concerning Order FCC 04-97 (“Staff Comments”).

2. Both the BCAW Comments and Staff Comments focused on the Federal Communications Commission’s (“FCC”) recent declaratory ruling finding that AT&T’s “phone-to-phone” Internet protocol (“IP”) telephony services are telecommunications services under the Communications Act of 1934 as amended by the Telecommunications Act of 1996 (“the Act”) and are subject to interstate access charges.
  In formulating its response to Staff’s Motion for Summary Determination, LocalDial also devoted significant space to addressing the AT&T Order.  

II.
ARGUMENT


3.
In the LocalDial Response, LocalDial attempts to confuse and misdirect attention.  LocalDial provides a declaration from Mr. Montgomery which attempts to show how the plumage of the enhanced or information service provider (collectively “ESP”) definitions fit LocalDial’s operations.  However, no amount of legal dressing and no amount of technological draping can hide the simple fact that the emperor has no clothes.  There is no net protocol change or enhanced functionality to the end user in LocalDial’s operations.  The call starts as a voice call and the call ends as a voice call.  No matter how it is disguised, that is the bottom line.
A. The AT&T Order applies to Similarly Situated Service Carriers

4.
The comments of both LocalDial and BCAW attempt to characterize the AT&T Order as one of very limited application and seem to imply that it may only relate to the specific service offerings of AT&T.
  However, this is simply not the case and the language relied upon by LocalDial and BCAW must be placed in the proper context. The FCC clearly contemplated a 

broader application affecting an area of the law in need of clarification:

In this order, we provide clarification about the application of our rules to AT&T’s specific service because of the importance of this issue for the telecommunications industry. There is significant evidence that similarly situated carriers may be interpreting our current rules differently. These divergent interpretations may have significant implications for competition between these providers, for the ability of LECs to receive appropriate compensation for the use of their networks, and for the application of important Commission rules, such as the obligation to contribute to the universal service support mechanisms. (Emphasis added)

In other words, the FCC clearly intended that the AT&T Order to apply to carriers offering similar services.  Accordingly, there is not reason to conclude that the FCC intended the AT&T Order to be limited to the specific service offerings of AT&T.

B. LocalDial is offering a Telecommunications Service and Not an

Enhanced or Information Service

5.
In its response, LocalDial labors mightily to somehow distinguish its services from those of other providers of telecommunications services.  In so doing, LocalDial questions the application of the Stevens Report
 and argues that it is providing enhanced or information services.
  Along the way, LocalDial also attempts to distinguish its services from the “phone-to-phone” IP telephony services of AT&T.
  However the arguments are presented, there is simply no getting around the conclusion that LocalDial is offering a telecommunications service.  In previous filings in this proceeding, WECA and Staff have already demonstrated that LocalDial is offering a telecommunications service within the meaning of RCW 80.04.010 and Chapter 80.36.  This proposition is made stronger by the recently issued AT&T Order.

1.
LocalDial’s Services are Not Distinguishable from Those of AT&T

6.
WECA has already demonstrated that LocalDial’s service is remarkably similar to the AT&T service described in the FCC’s order.
  Nevertheless, LocalDial attempts to distinguish itself in three ways.  Specifically, LocalDial contends that its customers:

(a) Order a different service from the company in order to access its VoIP network.  That network is used to transmit all traffic not just “certain calls;”

(b) Make two separate calls in order to use the service: one call to a local access number and a second dialed call in order to reach another party.  The second call does not require the LocalDial customer to dial 1+; and

(c) Pay different rates from those charged by their actual long distance carrier, whose service is not displaced by LocalDial’s secondary service.  LocalDial’s customers can and do receive substantially reduced long distance prices based upon LocalDial’s

$20.00 per month flat-rate price.

However, as described by LocalDial, this is no more than the two call system the Commission has already rejected as an improper access bypass scheme in U & I CAN.

7.
LocalDial sets out its three points in an effort to fit within the language contained in Paragraph 12 of the AT&T Order:  “End-user customers do not order a different service, pay different rates, or place and receive calls any differently than they do through AT&T’s traditional circuit-switched long distance service; the decision to use its Internet backbone to route certain calls is made internally by AT&T.”
  On the first alleged difference, apparently LocalDial’s argument is that it transits all calls over the Internet, not just some.  Factually, that is not true.  However, assuming, arguendo, it is true, it does not follow that simply because LocalDial makes more use of the Internet, that its services are distinguishable from those of AT&T in any meaningful way.  Following LocalDial’s logic, AT&T might have avoided FCC regulation altogether simply by transporting all of its traffic over the Internet while still using the public switched telephone network (“PSTN”) for origination and termination.  Since this is an untenable conclusion, LocalDial cannot distinguish itself on this basis and the same principles and conclusions set forth in the AT&T Order should apply to LocalDial.

8.
In attempting to distinguish itself on the basis of its two-step dialing process, LocalDial is truly grasping at thin air.  Although the FCC noted that a customer using the AT&T services would dial 1+ the intended number,
 the FCC’s analysis does not rise and fall on the presence or absence of 1+ dialing.  Rather, the FCC adopted a straightforward three-step approach:

We emphasize that our decision is limited to the type of service described by AT&T in this proceeding, i.e., an interexchange service that: (1) uses ordinary customer premises equipment (CPE) with no enhanced functionality; (2) originates and terminates on the public switched telephone network (PSTN); and (3) undergoes no net protocol conversion and provides no enhanced functionality to end users due to the provider’s use of IP technology. Our analysis in this order applies to services that meet these three criteria regardless of whether only one interexchange carrier uses IP transport or instead multiple service providers are involved in providing IPtransport.

LocalDial’s service meets these three criteria.  As noted in Staff’s Comments, LocalDial’s service uses switching methods that are very similar to those of Feature Group A.
  This is in contrast to Feature Group D, which requires a customer to dial 1+ the called party’s number in order to reach a pre-subscribed interexchange carrier.
  The salient point being that regardless of whether or not the customer uses an access number as part of a two-step process or dials 1+, both calls employ “both the originating and terminating facilities of the LECs in the same manner as traditional circuit-switched long-distance calls.”
  As correctly noted by Commission Staff, LocalDial is distinguishable from AT&T in LocalDial’s use of PRI lines to transport originating calls.
  However, given the FCC’s discussion in the AT&T Order — that use of the PSTN is a characteristic of a regulated “phone-to-phone” IP telephony service — this is not a distinction that provides LocalDial with any solace.
  Indeed, LocalDial’s method of originating calls is simply a more obvious effort to bypass the legitimate access charges of WECA’s member companies.

9.
LocalDial’s effort to distinguish itself from AT&T on the basis of flat-rate pricing and on its assertion that its services do not displace those of the pre-subscribed interexchange carrier again is a misinterpretation of the AT&T Order.  LocalDial is relying once again upon the language in Paragraph 12 of the AT&T Order that reads:  “End-user customers do not order a different service, pay different rates, or place and receive calls any differently than they do through 

AT&T’s traditional circuit-switched long distance service; the decision to use its Internet backbone to route certain calls is made internally by AT&T.”
  The real point that the FCC is making is that AT&T’s use of the Internet was voluntary choice of transport medium.  The FCC’s comment on “pay different rates” refers to classes of AT&T customers.  AT&T did not have a two stage price plan, one for calls transported over the Internet and one for calls which were not.
  As with AT&T, all of LocalDial’s customers pay the same rate.  Simply because LocalDial presents a flat-rate pricing scheme or does not supplant the customer’s pre-subscribed interexchange carrier, does not remove it from the Commission’s jurisdiction.  If anything, LocalDial’s pricing structure is further evidence that it is engaging in a system of arbitrage that is only possible through the avoidance of legitimate access charges — the very same charges that registered interexchange telecommunications companies are required to pay.  Additionally, LocalDial cannot replace the customer’s pre-subscribed interexchange carrier simply because it has thus far failed to register as an interexchange telecommunications company with the Commission.  In both cases, LocalDial’s reasoning ultimately relates back to its failure to abide by Washington law.

10.
Finally, on the issue of pricing, it should be noted that LocalDial states “LocalDial’s customers can and do receive substantially reduced long distance prices….”
  This is a straight admission that LocalDial offers long distance service.  LocalDial’s service is not distinguishable from AT&T’s voice-to-voice IP telephony on any meaningful basis.

2.
LocalDial is Not Offering an Enhanced or Information Service

11.
In their respective motions and briefs in this proceeding, both WECA and Staff have demonstrated why LocalDial is not offering an information or enhanced service.
  In the LocalDial Response, LocalDial makes another attempt at dressing itself with the label of an ESP.  However, there is no net protocol conversion on enhanced functionality to the end user in LocalDial’s service – what starts as voice ends as voice.  This is not the clothing of an ESP.

12.
LocalDial criticizes the Stevens Report.  If there was anything to criticize about the Stevens Report, the AT&T Order rectifies that problem.  The FCC confirmed in its decision in the AT&T Order — that AT&T’s “phone-to-phone” IP telephony service is a telecommunications service — is consistent with the Stevens Report:

This determination is consistent with the Commission’s tentative conclusion in the Stevens Report that phone-to-phone IP telephony bears the characteristics of telecommunications service. Stevens Report, 13 FCC Rcd at 11544, para. 89. AT&T’s specific service meets the four conditions that the Commission stated “it tentatively intend[ed] to refer to” as phone-to-phone IP telephony. Stevens Report, 13

FCC Rcd at 11543-44, para. 88.

Thus, the tenets of the Stevens Report have been affirmed by the FCC’s ruling in the AT&T Order.  Accordingly, before the AT&T Order was issued, WECA and Staff were entirely correct to look to the Stevens Report for guidance in this proceeding.

13.
In its response, LocalDial tries a myriad of approaches to establish itself as an ESP.  Most of these stem from LocalDial’s interpretation of 47 C.F.R. § 64.702(a).
  That provision reads:

For the purpose of this subpart, the term enhanced service shall refer to services, offered over common carrier transmission facilities used in interstate communications, which employ computer processing applications that act on the format, content, code, protocol or similar aspects of the subscriber’s transmitted information; provide the subscriber additional, different, or restructured information; or involve subscriber interaction with stored information.  Enhanced services are not

regulated under title II of the Act.

LocalDial also relies on the definition of “information services”:

[T]he offering of a capability for generating, acquiring, storing, transforming, processing, retrieving, utilizing, or making available information via telecommunications, and includes electronic publishing, but does not include any use of any such capability for the management, control, or operation of a telecommunications network or the management of a telecommunications service.

However, the FCC found that users of AT&T’s service:

…obtain only voice transmission with no net protocol conversion, rather than information services such as access to stored files. More specifically, AT&T does not offer these customers a “capability for generating, acquiring, storing, transforming, processing, retrieving, utilizing, or making available information;” therefore, its service is not an information service under section 153(20) of the Act.

The same is true for LocalDial.  Thus, LocalDial is seeking protection in an exemption that does not apply to its service offerings.  

14.
In its effort to demonstrate it is an ESP, LocalDial tries to camouflage itself in technological garb.  However, despite LocalDial’s efforts to establish that its use of ITU G.723.1 technology at its gateways changes the protocol or restructures the call data,
 there simply is no meaningful change in form, content, code, protocol or structure for end users associated with LocalDial’s services, as required under the AT&T Order and 47 C.F.R. § 64.702(a).  No matter how strenuously LocalDial tries to argue otherwise, and no matter how much it tries to put on the trappings of technology, the types of activities described in LocalDial’s Response are part of modern telecommunications.  These are not activities associated with enhanced or information services.  

Commission Staff expressed a similar view:

Voice suppression and compression, error detection and correction, as well as protocol related addressing and the addition of protocol related information are functions of all modern telecommunications networks and are commonly used by the public switched telephone network today in transport (T1, SONET, etc.) and digital switching (5ESS, DMS, etc.).  The FCC has explicitly clarified that certain internetworking protocol conversion capabilities — those conversions taking place ‘that result in no net conversion between users’ — are frequently required in the provisioning of telecommunications service.
  

 Concerning “Protocol conversions” similar to what LocalDial describes, the FCC held that “[t]o the extent that protocol conversions associated with AT&T’s specific service take place within its network, they appear to be ‘internetworking’ conversions, which the Commission has found to be telecommunications services.”
  In arguing that its services “involve subscriber interaction with stored information” via G.723.1 technology, LocalDial, as elsewhere, reads the rules too narrowly and fails to place the language of 47 C.F.R. § 64.702(a) in the correct context — that information 

services “does not include any use of any such capability for the management, control, or operation of a telecommunications network or the management of a telecommunications service.”
  The result is that, in trying to argue that it is providing enhanced or information services, LocalDial succeeds in deluding only itself into believing it is dressed as an ESP.

C.
The Commission is Not Preempted or Otherwise Restrained from Acting in this

Matter

15. LocalDial suggests that the Commission should refrain from ruling in this matter and BCAW asks the Commission to narrowly tailor its ruling.
  Both of these requests are predicated on the presumption that the FCC may soon preempt state action.
  However, to date nothing at the federal level has in any way preempted or restricted the Commission from acting if it finds that LocalDial is offering an intrastate telecommunications service to the public for hire.  Any concerns that the other parties raise about federal preemption in this area are mere speculation.  Moreover, just because the FCC has reserved the authority to resolve any conflict between federal and state law, does not necessarily mean it will do so.  In this regard, BCAW seems to confuse the FCC’s ability to regulate with intent to regulate.
  In the matter before this Commission, both WECA and Commission Staff have demonstrated that LocalDial’s services are a telecommunications service under Washington law.
  The AT&T Order also provides a persuasive precedent for finding that LocalDial’s “phone-to-phone” IP telephony service is a telecommunications service that should be subject to access charges.

16. BCAW raises concerns about regulation of the Internet and what constitutes intrastate versus interstate jurisdiction.
  However, the Commission need not resolve all of the issues raised by BCAW in order to find that LocalDial is a regulated telecommunications company in the state of Washington.  Specifically, with regard to the issue of intrastate versus interstate jurisdiction, as pointed out by Commission Staff:

The dividing line between the regulatory jurisdictions of the FCC and states depends on “the nature of the communications which pass through the facilities [and not on] the physical location of the lines.” Every court that has considered the matter has emphasized that the nature of the communications is determinative rather than the

physical location of the facilities used.

In the case of LocalDial, it is well documented that LocalDial offers an intrastate telecommunications service that, regardless of the location of the facilities, allows customers to make long-distance calls from originating points to terminating points, both within the state.
  Accordingly, the Commission need not delay acting in this proceeding out of concern for federal 

preemption. Indeed, as the FCC stated, “We do not believe that a service of the type described above [phone-to-phone IP telephony] – which provides no enhanced functionality to the end user due to the conversion to IP – is the kind of use of the ‘Internet or interactive services’ that Congress sought to single out for exceptional treatment.”
  This is hardly the language of preemption.

III.
CONCLUSION

17.
As stated by FCC Chairman Powell:  “In fact, the customer receives the same plain old telephone service.  To allow a carrier to avoid regulatory obligations simply by dropping a little IP in the network would merely sanction regulatory arbitrage and would collapse the universal service system virtually overnight.”

18.
For the foregoing reasons, WECA urges the Commission to act in this matter and find that LocalDial’s services are a telecommunications service subject to the payment of access charges under WECA’s lawfully filed tariffs.  In doing so, the Commission should look to the guidance provided by the AT&T Order and not be dissuaded from acting based on ungrounded 

fears of federal preemption.

RESPECTFULLY SUBMITTED this 14th day of May, 2004.
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