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I.  SYNOPSIS

1 In this Order, the Commission determines that Qwest’s QPAP, filed on May 28, 2002, as Exhibit K to the SGAT does not comply with the Commission’s 30th and 33rd Supplemental Orders.  Further, the Commission finds that Qwest must modify sections of the SGAT relating to the use of Direct Trunked Transport facilities for interconnection, access to loop qualification information, terms and conditions relating to CLEC access to right-of-way agreements, collocation provisioning, and service performance.  

II.  BACKGROUND AND PROCEDURAL HISTORY

2 This is a consolidated proceeding to consider the compliance of Qwest Corporation (Qwest), formerly known as U S WEST Communications, Inc. (U S WEST),
 with the requirements of section 271 of the Telecommunications Act of 1996 (the Act),
 and the review and approval of Qwest’s Statement of Generally Available Terms (SGAT) under section 252(f)(2) of the Act.  This proceeding is designed, among other things, to produce a recommendation to the Federal Communications Commission (FCC) regarding Qwest’s compliance with certain requirements of law.  

3 The Commission has conducted its review of the SGAT in this proceeding through a series of four workshops, comments by the parties, and the opportunity for oral argument to the Commission on contested issues.  The Commission participated in the Multi-state Proceeding’s hearings on Qwest’s Performance Assurance Plan (QPAP), and considered the Multi-state facilitator’s report as an initial order following the hearings.
  A detailed summary of the history of Workshops 1 through 4, and hearings on the QPAP are set forth in the Commission’s 30th Supplemental Order, Commission Order Addressing Qwest’s Performance Assurance Plan (30th Supplemental Order) and 34th Supplemental Order, Order Regarding Qwest’s Demonstration of Compliance with Commission Orders (34th Supplemental Order) and will not be repeated in this order.  

4 The Commission held hearings on December 18 and 19, 2001, to hear additional testimony and argument on the issue of the QPAP, and on whether Qwest’s SGAT filings comply with Commission orders.  The Commission entered its 30th Supplemental Order on April 5, 2002.  Following Qwest’s petition for reconsideration and responses by the parties, the Commission entered the 33rd Supplemental Order; Order Denying in Part and Granting in Part, Qwest’s petition for Reconsideration of the 30th Supplemental Order (33rd Supplemental Order) on May 20, 2002.  

5 On May 29, 2002, the Commission entered its 34th Supplemental Order.  That order discussed compliance issues arising from Commission orders addressing Workshops 1 through 4, as well as argument on these issues presented during hearings held in December 2001, April 2002, and May 2002.  The order required Qwest to file an SGAT in compliance with the requirements of the order by June 11, 2002.  Qwest filed its compliance SGAT on June 11, 2002.
  AT&T filed a response to Qwest’s compliance filing on June 18, 2002.  

6 The Commission held hearings on June 5-7, 2002, addressing the issue of KPMG’s Final Report on Qwest’s OSS Testing and compliance issues concerning the QPAP.  

7 The orders discussed above addressed disputed issues from hearings on the QPAP and Workshops 1, 2, 3, and 4, and stated findings and conclusions on all material facts inquired into during the course of the workshops.  Where the same issues are addressed below, the Commission restates and adopts the findings and conclusions entered in the orders, with the modifications discussed below.  

III.  PARTIES AND REPRESENTATIVES

8 The following parties and their representatives participated in hearings addressing the issue of compliance with Commission orders concerning the QPAP and the SGAT:  Qwest, by Lisa Anderl and Adam Sherr, attorneys, Seattle, Washington, Lynn Stang, and Charles W. Steese, attorneys, Denver, Colorado; AT&T Communications of the Pacific Northwest, Inc. and TCG Seattle (collectively AT&T), by Mary Tribby, Rebecca DeCook, Letty S. D. Friesen, and Steven Weigler, attorneys, Denver; WorldCom, Inc. (WorldCom) by Ann E. Hopfenbeck, Michel Singer Nelson, and Thomas Dixon, attorneys, Denver; Electric Lightwave Inc. (ELI), XO Washington, Inc. (XO), and Time-Warner Telecom of Washington by Gregory J. Kopta, attorney, Seattle; Covad Communications Company (Covad) by K. Megan Doberneck, attorney, Denver; Teligent Services, Inc., Rhythms Links, Inc. and TRACER, by Arthur A. Butler, attorney, Seattle; Sprint Corporation (Sprint), by Barbara Young, attorney, Hood River, Oregon; and Public Counsel by Robert W. Cromwell, Jr., Assistant Attorney General, Seattle.

IV.  DISCUSSION

A.  QPAP COMPLIANCE ISSUES

9 On May 28, 2002, Qwest filed its QPAP Compliance Filing, attaching a revised QPAP, which is also Exhibit K to the SGAT, and a copy of a summary of the agreements and discussions in the Post Entry Performance Plan (PEPP) Final Collaborative.  See Exs. 1680-82.  Qwest filed these documents to demonstrate its compliance with the Commission’s 30th and 33rd Supplemental Orders addressing QPAP issues.  On June 3, 2002, Public Counsel filed comments in response to Qwest’s filing, as did AT&T, WorldCom, Covad, ELI, and Time Warner, filing jointly.  

10 During the hearing on QPAP compliance issues held on June 5, 2002, Qwest, AT&T, WorldCom, Covad and Public Counsel reached agreement on QPAP language concerning the use of current year ARMIS data, collocation payments, adding new UNEs to the QPAP, the special fund, and the method of payment.  Those agreements were not included in the SGAT filed with the Commission on June 11, 2002.  The agreements reached during the June 5 hearing are discussed briefly below together with discussion of contested issues. 

11 This order identifies whether the changes Qwest has made in its QPAP comply with Commission orders.  Where Qwest has proposed different QPAP language, or the parties contest whether QPAP language complies, the Commission discusses the issue below and either finds the language complies or directs Qwest to make changes to the QPAP to comply with Commission orders in QPAP filed as a part of a complete SGAT compliance filing, on Tuesday, June 25, 2002.  Where the Commission finds that Qwest’s language in the QPAP complies, the language is identified below in a table listing the issue discussed in Commission orders, the relevant Commission order and ordering paragraph, the change required by the order, and the QPAP section or Exhibit that complies.  

1.
The Revenue Cap

12 Qwest filed a QPAP with the Commission following hearings in the Multi-state Proceeding, incorporating recommendations made by the facilitator for the Multi-state Proceeding.  See Ex. 1217.  Section 12.1 of Exhibit 1217 provides that:

CLEC agrees that this amount constitutes a maximum annual cap that shall apply to the aggregate total of Tier 1 liquidated damages, including any such damages paid pursuant to this Agreement, any other interconnection agreement, or any payments made for the same underlying activity or omission under any other contract, order or rule and Tier 2 assessments or payments made by Qwest for the same underlying activity or omission under any other contract, order or rule.  

13 In paragraph 51 of the 30th Supplemental Order, the Commission adopted the Multi-state facilitator’s recommendation that “Qwest place 36 percent of ARMIS Net Revenue at risk for payment to CLECs for failure to meet designated performance standards.”  The Commission did not order Qwest to modify the language set forth above.

14 Joint CLECs.  The Joint CLECs assert that Qwest’s language in section 12.1 of Exhibit 1681, Qwest’s compliance QPAP, contemplates that the cap will limit more than just payments under the plan.  Ex. 1689 at 7.  The Joint CLECs argue that any reference in section 12.1 other than to payments made under the plan should be stricken.  

15 During argument, AT&T asserted that the cap in the Colorado plan is limited to payments made under the CPAP.  WorldCom argued that, as a related issue, the Commission ordered in paragraph 109 of the 30th Supplemental Order that Qwest modify sections 13.8 and 12.1 to be consistent with section 11.2 of Colorado’s Performance Assurance Plan (CPAP). 

16 Qwest.  During the hearing on June 5, 2002, Qwest asserted that the CLECs have raised this issue for the first time in this phase of the proceeding.  Qwest argued that the language should be retained.  In response to WorldCom’s argument, Qwest asserted that in paragraph 109 of the 30th Supplemental Order, the Commission directed Qwest to delete only certain language related to service quality payments.

17 Discussion and Decision.  As stated above, the Commission adopted the Multi-state facilitator’s recommendation that “Qwest place 36 percent of ARMIS Net Revenue at risk for payment to CLECs for failure to meet designated performance standards.”  30th Supplemental Order, ¶51 (emphasis added).  The Commission did not specifically direct Qwest to remove the language that the Joint CLECs now find objectionable.  However, the Commission specifically limited application of the revenue cap to the payments under the QPAP.  

18 In paragraph 109 of the 30th Supplemental Order, the Commission provided that “Qwest must modify sections 13.8 and 12.1 to be consistent with section 11.2 of the CPAP to allow the Commission to assess penalties, where necessary, to address service quality issues, but to allow Qwest to dispute any payments it believes are duplicate.”  Paragraph 98 of the 30th Supplemental Order further provided that payments made to uphold the integrity of the QPAP, such as payments for late reporting and interest payments for late or under reporting, should be excluded from the cap.  

19 The Joint CLECs primarily object to the application of the cap to liquidated damages paid pursuant to “any other interconnection agreement,” and to  “any payments made for the same underlying activity or omission under any other contract, order or rule.”  See Ex. 1681, section 12.1.  Consistent with our decision in the 30th Supplemental Order that the cap applies to payments under the QPAP, and our decision at paragraphs 65 and 66 of the 33rd Supplemental Order concerning the election of remedies under the QPAP, Qwest must modify QPAP section 12.1 as reflected on page 7 of Exhibit 1689, except that Tier 2 assessments or payments made by Qwest shall be subject to the revenue cap.  

2.
ARMIS Data

20 Paragraph 56 of the 30th Supplemental Order requires Qwest to update section 12 of the QPAP to reflect the use of current ARMIS Net Revenue data rather than 1999 ARMIS results.  During the June 5 hearing, Qwest agreed to modify section 12.1 as reflected in Exhibit 1687.  Tr. 7887.  That exhibit provides that:

The annual cap for the State of Washington shall be 36% of ARMIS Net Return, recalculated each year based on the prior year’s Washington ARMIS results.  Qwest shall submit to the Commission the calculation of each year’s cap no later than 30 days after the submission of ARMIS results to the FCC.  

Qwest must modify section 12.1 accordingly.

3.
Tier 2 Payment Trigger

21 Tier 2 payments are payments that Qwest makes to the state when Qwest fails to meet certain performance standards.  Ex. 1681, §7.0.  Paragraph 86 of the 30th Supplemental Order requires that Qwest make payments to the state in any month that Qwest fails to meet Tier 2 performance standards.  Qwest’s original proposal under the QPAP provided that Qwest would make payments only after three consecutive months of nonperformance.  Ex. 1200, §7.3.  The Multi-state facilitator recommended that Qwest make Tier 2 payments when it failed to meet performance standards for any two months in a consecutive three-month period.  See 30th Supplemental Order, ¶80.  

22 Qwest.  In its compliance filing, Qwest accepts the Commission’s direction to make Tier 2 payments for each month of nonperformance, but proposes to apply a different critical value to the performance measurements that are eligible for Tier 2 payments.  Ex. 1680 at 5-7; see also Ex. 1681, §§ 7.2, 7.3, and 9.1.  Qwest asserts that this is necessary to reflect an expectation reached in the PEPP collaborative sponsored by the Regional Oversight Committee (ROC),
 as well as a conversation between Qwest and the FCC. 
  Ex. 1680 at 6.   

23 Joint CLECs.  The Joint CLECs did not respond to Qwest’s proposal, but noted that Qwest failed to properly modify section 9.0.
  Ex. 1689 at 21-22.  At oral argument, the Joint CLECs stated that they had no position in the issue.

24 Public Counsel.  In written comments, Public Counsel objected to Qwest making modifications during a compliance filing, asserting that Qwest’s pleading was actually a second motion for reconsideration.  Response of Public Counsel to Qwest’s Compliance Filing on the QPAP at 2 (Public Counsel’s Response).  

25 Discussion and Decision.  Qwest asserts that this modification of Tier 2 payments is necessary because of an “expectation” reached in the PEPP collaborative, and because of a conversation with the FCC.  A review of Exhibit 1682, the summary of the PEPP collaborative, does not demonstrate the “expectation” Qwest alleges.  Nor do we give much weight to Qwest’s discussion of its conversation with the FCC, as there is no way to verify the information.  

26 Qwest had an opportunity to raise this issue in its petition for reconsideration and did not.  The purpose of Qwest’s filing on May 28, 2002, was to demonstrate compliance with the Commission’s orders, not to file an additional petition for reconsideration or request for modification.  In addition, our review of Qwest’s response to Bench Request No. 57 demonstrates that the effect of Qwest’s proposal is to significantly lower Tier 2 payments made to the state.  See Ex 1694.  Tier 2 payments will assist the Commission in paying for its oversight of the QPAP, audits and six-month reviews, as well as participation in any multi-state audit and review process.  Given the significant effect of Qwest’s proposal on Tier 2 payments, as well as the late nature of the request, we reject Qwest’s request to modify the critical value for Tier 2 payments.  Qwest must modify sections 7.2, 7.3, 9.1, 9.1.1, and 9.1.2 of the QPAP to remove the changes reflected in Exhibit 1681 that do not reflect requirements from the 30th or 33rd Supplemental Orders.  However, should the level of Tier 2 payments prove problematic under the existing critical value, Qwest may raise the issue at a six-month review.  

4.
Collocation Payments

27 In paragraph 93 of the 30th Supplemental Order, the Commission directed Qwest to modify QPAP section 6.3 to reflect that CP-2 and CP-4 business rules are applicable only to matters not addressed in WAC 480-120-560.  The Commission also required that QPAP section 6.3 and SGAT section 8.4.1.10 be consistent.  In paragraph 28 of the 33rd Supplemental Order, the Commission required Qwest to modify SGAT sections 8.2.1.1 and 8.4.1.10 to include additional language.  

28 Joint CLECs.  The Joint CLECs assert that Qwest included a sentence in SGAT section 8.2.1.1 as required in the 33rd Supplemental Order, but that the SGAT does not include language that reflects all of the requirements of the Commission’s collocation rule, WAC 480-120-560.  Ex. 1689 at 19.  The Joint CLECs also assert that Qwest did not modify SGAT section 8.4.1.10 as required by the 33rd Supplemental Order.  Id. at 19-20.  Finally, the Joint CLECs assert that Qwest must modify the language in section 6.3 of the QPAP to include the language the Commission has required to be included in SGAT sections 8.2.1.1 and 8.4.1.10.  Id. at 20.
29 Discussion and Decision.  In its compliance filing, Qwest did not modify SGAT section 8.4.1.10 as required by the 33rd Supplemental Order.  See Ex. 1667.  During the June 5 hearing, Qwest and the Joint CLECs agreed upon SGAT and QPAP language.  That language must be included in the QPAP and SGAT to be filed on June 25, 2002.  See Tr. 7890–92; 7950.

5.
Service Quality Payments

30 In paragraph 109 of the 30th Supplemental Order, the Commission directed Qwest to modify sections 12.1 and section 13.8 of the QPAP to be consistent with section 11.2 of the CPAP, in order to allow the Commission to assess penalties to address service quality issues, but also to allow Qwest to dispute any payments it believes are duplicative.

31 Joint CLECs.  As noted above concerning the revenue cap issue, the Joint CLECs disputed whether Qwest had complied with paragraph 109 of the 30th Supplemental Order.  Ex. 1689 at 16.  The Joint CLECs asserted that the language in section 12.1 of the QPAP must mirror the language in CPAP section 11.2.  

32 Qwest.  During oral argument, Qwest asserted that the Commission had ordered Qwest to delete from section 12.1 only certain language relative to service quality payments.

33 Discussion and Decision.  As discussed above concerning the revenue cap, we find that Qwest did comply with paragraph 109 of the 30th Supplemental Order concerning service quality payments, but did not comply with paragraph 51 of the order concerning the revenue cap.  Qwest must modify section 12.1 of the QPAP as reflected above in paragraph 19 of this order.

6.
Reporting of Special Access Data

34 In paragraph 119 of the 30th Supplemental Order, the Commission directed Qwest to file “monthly special access reports for Washington at the same time as it begins special access reporting to the Colorado Commission.”  The Commission upheld this requirement in paragraph 34 of the 33rd Supplemental Order, requiring Qwest to “report on special access measures for Washington using the same measures on which it reports to Colorado,” at the same time as Qwest begins reporting to the Colorado Commission.  

35 Joint CLECs.  The Joint CLECs assert that Qwest’s compliance filing provides no reference to reporting on special access measures, and no information about when it will begin reporting, the form of the report, the information that will be included, or with whom Qwest will file the reports.  Ex. 1689 at 8-9.  During argument, counsel for ELI and Time Warner Telecom asserted that some CLECs do not do business in Colorado and do not have the same information as those CLECs operating in Colorado.  Counsel requested that Qwest file the appropriate information with the Commission.  See Tr. 7952, 7955.

36 Qwest.  During argument, Qwest stated the information is not necessary to comply with the Commission’s order.  Qwest asserted that the information the CLECs request is included in an April 11, 2001, decision entered in Colorado.  
37 Discussion and Decision.  During the June 5 hearing, the Commission issued Bench Request No. 54, requesting Qwest to file with the Commission by June 11, 2002, a report identifying the information requested by the Joint CLECs.  After seeking and obtaining a one-day extension of time to file, Qwest filed on June 12, 2002, its response to Bench Request No. 54.  Qwest provided a copy of the Colorado order and a description of the reporting process.  We find the information sufficient.  If the process described in Qwest’s response does not prove to be adequate, we will address the matter in our continuing oversight role.

7.
Adding New UNEs

38 Paragraph 124 of the 30th Supplemental Order required Qwest to provide payment opportunities for performance measures applicable to EELs, sub-loops, and line-sharing as the standards are determined.  

39 Joint CLECs.  The Joint CLECs asserted that Qwest had failed to include the agreed upon standard for line sharing in Attachment 1 of the QPAP.  Ex. 1690 at 17.  The Joint CLECs further requested that Qwest attach the Performance Indicator Definitions (PIDs) as an appendix to the QPAP consistent with the Colorado PAP.  Id.  

40 Discussion and Decision.  During the June 5 hearing, Qwest agreed to include the line sharing measure in Attachment 1.  Further, the Joint CLECs agreed with Qwest’s proposal that the PIDs be included as Exhibit B to the SGAT, given that the QPAP will also be an exhibit to the SGAT.  Tr. 7889; see also Ex. 1687.  Qwest must add the line sharing measure to Attachment 1 of the QPAP and modify section 20 of the SGAT as reflected in Exhibit 1687.

8.
Changes to Measure Weighting

41 In paragraph 135 of the 30th Supplemental Order, the Commission stated:

In this particular case, we find that higher payment levels for high-value services create a more appropriate incentive for Qwest to provide nondiscriminatory service, because they more closely correlate with one another.  Qwest must amend the QPAP to include the payment table for high-value services proposed in Exhibit 1205 at page 12.
  

42 Joint CLECs.  The Joint CLECs assert that Qwest failed to modify Table 2A of Section 6.2.2 of the QPAP as directed by the Commission.  Ex. 1687 at 20.  Specifically, the Joint CLECs assert that Qwest increased the payment values for high-value services in Table 2A, but also lowered the payment levels for residence resale, UBL-2 wire/analog loops, and business resale.  Id.  The Joint CLECs assert that the Commission did not direct Qwest to reduce the payments for low-value services.

43 Qwest.  During oral argument, Qwest asserted that it may have misunderstood the 30th Supplemental Order and if it had understood the order as the Joint CLECs interpret it, Qwest would have sought reconsideration.

44 Discussion and Decision.  The 30th Supplemental Order specifically references the payment table for high-value services, not just “the payment table.”  The Commission’s intent is as the Joint CLECs assert, to increase the payments for high-value services, but not to lower payments for low-value services.  Qwest must modify Table 2A to increase the base value of QPAP payments for residential and business resale, and UBL-2 wire/analog loops to $150.  Although Qwest may have misinterpreted the Commission’s intent and sought reconsideration of the issue, the time has now clearly passed for seeking reconsideration.  If this issue becomes problematic for Qwest when implementing the QPAP, Qwest can raise the matter at the six-month review.

9.
Six-Month Review Process

45 Paragraph 146 of the 30th Supplemental Order requires Qwest to modify the QPAP to add language in section 16.1 to allow the Commission to consider the changes to be made to the QPAP at the six-month review.  Further, the Commission stated that  

[W]e believe it would be unreasonable to preclude or limit the Commission’s authority to examine issues that may arise in the course of operation of the plan.  However, the Commission is concerned that the six-month review process not become a forum for relitigating the essential terms of the plan.  We believe the six-month review should focus on fine-tuning the performance metrics delineated above, while the other plan elements may be reexamined at the biennial review.  However, consistent with the terms of section 18.7 of the CPAP, we will permit parties to request that the Commission review other issues if they can demonstrate that exigent circumstances exist.  

30th Supplemental Order, ¶147.  

46 In paragraphs 46, 47, and 48 of the 33rd Supplemental Order, the Commission reasserted the necessity for state commission control over changes to performance assurance plans as well as the fact that Qwest had agreed to a plan in Colorado that allowed substantial state control over changes to the CPAP.  Further, the Commission rejected as a subject for later review the question of whether a 10-percent collar was necessary for inclusion. 

47 Qwest.  In its compliance filing, Qwest proposes to replace section 16 of the QPAP with a new section 16, which it describes as “the most recent and final CPAP language related to the six-month review, with modifications Qwest believes are appropriate in light of the differences between the two plans.”  Ex. 1680 at 4-5.  The new language would identify the changes that may be considered at the six-month review, applies a 10 percent “collar” on changes to the plan, and applies an automatic stay of any Commission order that changes aspects of the plan that are not subject to review at the six-month review.  Id. at 2.  

48 During argument, Qwest asserted that states do not have authority to make unfettered changes to a performance assurance plan, pointing to plans approved for Texas and other states.  Qwest asserts that it must have some control over changes made to the plan and that there must be some finality as to what can be changed.

49 Joint CLECs.  The Joint CLECs assert that the Commission has stated its intent to retain control over the changes to the QPAP in both the 30th and 33rd Supplemental Orders, and that Qwest has offered  language that “would significantly alter the Commission’s ability to make changes to the plan.”  Ex. 1689 at 2-3.  The Joint CLECs assert that Qwest’s proposal would limit changes solely to proposals related to “measuring and/or providing payments for non-discriminatory wholesale performance.”  Id. at 3.  The Joint CLECs assert that the proposal includes a judicial stay and a financial collar, both of which were part of the Utah stipulation that the Commission rejected in its 33rd Supplemental Order.  Id. at 4.  Finally, the Joint CLECs assert that the North Dakota commission has recently adopted language similar to the language this Commission has adopted in its 30th and 33rd Supplemental Orders.  Id. at 6; see also Exs. 1688, 1690.

50 During argument, AT&T referred the Commission to FCC decisions concerning section 271 applications for Massachusetts and New York that recognize state authority to change a plan, as well as a recent California decision concerning SBC-Pacific Bell.  

51 Public Counsel.  Public Counsel asserts that the Commission’s orders on the issue of the six-month review are clear and that Qwest must comply with those orders.  Public Counsel’s Response at 1-2.  Further, Public Counsel asserts that Qwest’s filing should be rejected to the extent that it does not reflect the directions of the 30th and 33rd Supplemental Orders.  Id.  

52 During argument, Public Counsel objected that Qwest’s proposal limits review of any aspect of the QPAP other than performance measures, and severely limits Commission authority.  Public Counsel further stated that it is inappropriate to limit the Commission’s ability to change aspects of the QPAP when no party knows how events will unfold over time and what changes may be necessary to make to the QPAP.

53 Discussion and Decision.  At the heart of this issue is a fundamental disagreement over whether this Commission has authority to require changes to the QPAP.  The nature of performance assurance plans is that they cannot be frozen in time.  They should remain flexible to address issues that may arise over time, including, but not limited to whether the performance measures must be adjusted.  It is necessary for the states to retain authority for ongoing oversight over the plan and to retain flexibility over how a plan should be changed.  As Public Counsel stated during the argument, no one knows how things will change in the future, and the QPAP should not be self-limiting.  In fact, the FCC expects states to continue in an oversight role following the grant of 271 authority.
  

54 Also at issue is the fact that, on the one hand, Qwest seeks some finality in the process for a six-month review, and on the other, that this Commission may choose to participate in an as-yet-undefined, multi-state process under development by the ROC.  

55 For the reasons identified in our prior orders on the QPAP, because Qwest’s proposal has been made so late in the process, and because Qwest has not demonstrated that its proposal would allow any modification to the QPAP, we deny Qwest’s request to modify section 16 of the QPAP as set forth in its compliance filing.  We find that the language required in the 30th Supplemental Order provides the correct balance of stability and flexibility to allow Qwest, the CLECs, and this state to know how the plan will operate, but also to allow the plan to be modified if necessary.  We believe the QPAP, as contemplated in our 30th and 33rd Supplemental Orders, is a plan that provides “probative evidence that the [Qwest] will continue to meet its section 271 obligations and that its entry is consistent with the public interest.”
  Qwest, therefore, must modify section 16 of the QPAP as ordered in the 30th Supplemental Order.

10.
Special Fund

56 In paragraph 160 of the 30th Supplemental Order, the Commission deferred a decision to contribute Tier 1 or Tier 2 funds to a “Special Fund” until after determining the state’s participation in a multi-state process to review and audit the QPAP.  In paragraph 161 of the 30th Supplemental Order, the Commission directed Qwest to modify the QPAP to ensure that the Commission may establish or contribute funds to an identified account for funding the state’s participation in a multi-state process.  Further, at paragraph 162 of the same order, the Commission directed Qwest to modify section 7.5 of the QPAP to reflect that Qwest must maintain an escrow account for depositing Tier 2 funds that Qwest will pay under the QPAP in Washington.  

57 Joint CLECs.  Given the Commission’s directions in the 30th Supplemental Order, the Joint CLECs object to Qwest including in the QPAP requirements for contributing to the Special Fund, particularly in sections 11.3.1 through 11.3.3.  Ex. 1689 at 9-10.  The Joint CLECs assert that Qwest must delete all references in the QPAP to the Special Fund, including references in sections 16.2, 16.9, and 16.12.  Id. at 11.  

58 Discussion and Decision.  During the June 5 hearing, Qwest agreed to delete sections 11.3.1 through 11.3.3 of the QPAP and to modify the QPAP to delete references to the Special Fund.  Tr. 7890-91.  Qwest must modify the QPAP accordingly.

11.
Multi-State Audits/Investigations

59 In paragraph 241 of the 30th Supplemental Order, the Commission directed Qwest to replace QPAP sections 15.1 through 15.4 with new language.  In that paragraph, the Commission specifically stated that it would defer a decision on participation in a multi-state audit process, and preferred to “wait and see how the ROC-TAG process develops before agreeing to a specific multi-state review process.”  

60 Qwest.  In its compliance filing, Qwest replaces the language as requested by the Commission, but modifies section 15.1 to include an additional sentence concerning coordination with other state and regional audits.  Ex. 1680 at 7-8.  Qwest proposes that the following language be included in section 15.1:

Any audit requested pursuant to this section shall be coordinated with other audits including audits planned or conducted by the regional audit program or pursuant to any other PAP, shall be planned and conducted so as to avoid duplication and interference with Qwest’s ability to comply with the other provisions of the PAP, and shall be of a nature and scope that it can be conducted within the reasonable course of Qwest’s business. In order to avoid the unnecessary duplication of other audits, Qwest shall make the audit results of performance measurements in the QPAP available to the Commission.  

Id.  Qwest asserts that the language is necessary to protect Qwest from multiple and duplicative audits of the same performance measurements.  Id.  

61 Joint CLECs.  The Joint CLECs object to Qwest’s proposed language as offered too late in the process, and as requiring mandatory coordination among the states.  Ex. 1689 at 12.  The Joint CLECs object to the “numerous and severe restrictions . . . on the Commission’s ability to conduct an independent audit.”  Id. at 13.  

62 Public Counsel.  Similar to Public Counsel’s objections to Qwest’s proposed changes to the six-month review process and Tier 2 payments, Public Counsel asserts that the proposal is inappropriately raised, even if it serves “laudable goals.”  Public Counsel’s Response at 2-3.  During argument, Public Counsel objected to the mandatory language in Qwest’s proposal as limiting the Commission’s authority to conduct its own independent audits.

63 Discussion and Decision.  Qwest’s proposed language does not comply with the Commission’s 30th and 33rd Supplemental Orders.  In its present form, Qwest’s language imposes mandatory requirements on the Commission that may limit the Commission’s ability to conduct an audit under the QPAP, independent of an audit conducted by another state or multi-state process.  Qwest must remove this additional language from section 15.1 of the QPAP.  

64 The Commission recognizes the time and costs involved in an audit and will seek to conduct any audit in the most efficient manner.  The Commission is aware that the QPAP and the performance measures underlying the QPAP have been developed through a multi-state process, and that there may be efficiencies to be gained from participating in a multi-state audit.  If, however, the Commission does not ultimately participate in a multi-state audit process, the Commission will not conduct an audit in a vacuum.  The Commission will look to the scope of the audit, data gained during the audit, and the results of an audit conducted in any other state.  However, the Commission is not bound by those results and may expand or narrow the scope of an audit, or request additional data, compared to that conducted in another state.

12.
Payment Language

65 In paragraph 220 of the 30th Supplemental Order, the Commission directed Qwest to “modify section 11.2 of the QPAP to adopt the language from section 12.1 of the CPAP, which states:  ‘All payments shall be in cash.  Qwest shall be able to offset cash payments to CLEC with a bill credit applied against any non-disputed charges that are more than 90 days past due’.”  

66 Qwest.  In its compliance filing, Qwest modified section 11.2 as directed, except that Qwest included additional language that does not form a complete sentence.  See Ex. 1681, §11.2.  During the June 5 hearing, Qwest explained that it had included only part of a sentence relating to payments through the use of electronic funds transfers to CLECs from the most recent CPAP, and intended to include the entire sentence, as reflected in Exhibit 1687.  

67 Joint CLECs.  The Joint CLECs note that Qwest has included additional language in section 11.2 that was not required by the 30th Supplemental Order.  Ex. 1689 at 17-18.  The Joint CLECs do not object to including in section 11.2 language allowing payment via electronic funds transfers, as long as the language is exactly as it is included in section 12.2 of the CPAP.  Id.  

68 Discussion and Decision.  During the June 5 hearing, the parties agreed that the following sentence appearing in Exhibit 1687 should be included in section 11.2 of the QPAP:  “Qwest shall be allowed, after obtaining the individual agreement of CLEC, to make such cash payments through the use of electronic fund transfers to CLEC and the State.”  Tr. 7889.  Qwest must modify the QPAP accordingly.  

13. 
Compliant QPAP Language

69 For the issues identified in the table below, Qwest’s QPAP complies with the Commission’s 30th and 33rd Supplemental Orders.  

	Description of Issue
	Order and Paragraph
	Change Required by the Order
	QPAP /SGAT Section 

	Raising or Lowering the Cap
	30th Supp. Order, ¶63.
	Qwest must revise section 12 of the QPAP to use a flat 36 percent cap.
	Ex. 1681, section 12.2 (deleted)

	Exclusions from Cap on Payments
	30th Supp. Order, ¶98.
	Qwest must revise section 12 such that payments made to uphold the integrity of the QPAP are excluded from the cap on payments.


	Ex. 1681, sections 12.1 and 14.3.

	Adding New Measures
	30th Supp. Order, ¶129;

33rd Supp. Order, ¶39.
	Qwest must include the PO-2b measure (flow-though) in the QPAP for payment purposes in the Low Tier 1 and High Tier 2 payment categories.


	Ex. 1681, Att. 1

	Termination of QPAP
	30th Supp. Order, ¶180; 33rd Supp. Order, ¶60.
	Qwest must modify section 16.2 of QPAP to mirror section 18.11 of CPAP.
	Ex. 1681, section 16.12

	Election of Remedies
	30th Supp. Order, ¶¶193-95; 33rd Supp. Order, ¶¶65-67.
	Qwest must replace section 13.6 of QPAP with language from section 16 of CPAP.
	Ex. 1681, section 13.6

	Offsetting Remedies
	30th Supp. Order, ¶202; 33rd Supp. Order, ¶71.
	Qwest must modify QPAP section 13.7 to incorporate language in section 16.7 of the proposed CPAP and delete the last sentence of section 13.7.
	Ex. 1681, section 13.7

	Force Majeure Language
	30th Supp. Order, ¶¶208-9; 33rd Supp. Order, ¶¶78-79.
	1) Waiver Requirements:  Qwest must modify section 13.3 to provide that the Commission will determine whether to grant requests for waiver, and reflect deadlines for Qwest to file waiver requests

2) Parity Standards:  Qwest must add the words “(excluding force majeure events)” following the word parity in section 13.3.
	Ex. 1681, section 13.3

	SGAT Consistency
	30th Supp. Order, ¶¶213-14.
	The QPAP must conform to the SGAT.
	Ex. 1681.

	Recalc. of Payments
	30th Supp. Order, ¶229.
	Qwest must replace language in section 14.4.
	Ex. 1681, section 14.4.

	Monthly Reports
	30th Supp. Order, ¶244; 33rd Supp. Order, ¶87.
	Qwest must revise section 14.1 to provide aggregate performance data to the public via its website, but must provide paper and electronic copies to the Commission and Public Counsel.
	Ex. 1681, section 14.2.


B.  SGAT COMPLIANCE ISSUES

70 The 34th Supplemental Order required Qwest to file an SGAT in compliance with the requirements of the order by June 11, 2002.  Qwest filed its compliance SGAT on June 11, 2002.  AT&T filed comments on Qwest’s compliance filing on June 18, 2002.  

71 This order identifies whether the changes Qwest has made in its June 11 SGAT filing comply with the 34th Supplemental Order.  Where Qwest has proposed different SGAT language, or the parties contest whether SGAT language complies with Commission orders, the Commission discusses the issue, and either finds the language complies or directs Qwest to make changes to the SGAT to comply with Commission orders.  Where the Commission finds that Qwest’s revisions to the SGAT comply, the SGAT revisions are identified in a chart listing the issue number as assigned during the workshop, the Commission order and ordering paragraph, the change required by the order, and the SGAT section or appendix that complies.

1.
WA-I-5: CLEC selection of the Point of Interconnection

72 Paragraphs 17 and 18 of the 34th Supplemental Order required Qwest to amend the SGAT to allow the use of Direct Trunked Transport facilities to connect the Qwest serving wire center to the POI, if the POI is located at a Qwest tandem.  

73 Qwest.  Qwest modified SGAT section 7.3.2.1.1 to address the issue, but did not modify section 7.1.2.1, which describes and defines the Qwest-provided DS1 and DS3 facilities CLECs may use for interconnection arrangements.  

74 Discussion and Decision.  Because Direct Trunked Transport would logically fall into the category of “Qwest-provided DS1 and DS3 facilities” that CLECs could use for interconnection, the SGAT section defining such facilities should include Direct Trunked Transport as well as Entrance Facilities.  Qwest, therefore, must modify the first sentence in SGAT section 7.1.2.1 as follows:

Interconnection may be accomplished through the provision of a DS1 or DS3 entrance facility, Direct Trunked Transport, or both.

2.
WA-CL2-15, WA-UNE-C-11, WA-EEL-5 – Qwest’s Obligation to Build/Disclosure of Retail Build Policies

75 Paragraph 38 of the 34th Supplemental Order ordered Qwest to provide copies of its detailed build policies, and deferred the question of whether CLECs should be entitled to review actual build documents pending a review of the build policies Qwest provided.  

76 Qwest.  On June 11, 2002, Qwest filed confidential documents outlining its build criteria for various retail services.  The documents outline the build criteria for DS1 and DS3 facilities.  The documents set forth Qwest’s general guidelines for how projects will be prioritized for construction, including specific cost criteria to be used in the decision-making process.  The policy states, however, that other factors may be considered on an individual case basis.  On June 18, 2002, Qwest responded to Bench Request No. 60, which asked Qwest to identify the effective date of the documents, as well as where the documents are located and updated within Qwest.  

77 Qwest has also modified the SGAT to include a provision that would allow CLECs to review reports of actual builds, subject to the confidentiality provisions of SGAT section 5.16.  See Ex. 1807, §9.1.2.1.5.   
78 Discussion and Decision.  The availability of actual build reports, coupled with the dissemination of Qwest’s build criteria for DS1 and DS3 retail facilities, should provide CLECs with adequate information to determine whether parity exists between Qwest’s build policies for retail and wholesale customers.  The Commission, therefore, approves the language in SGAT section 9.1.2.1.5.

3.
WA-3-4:  Terms and Conditions for Access to Right-of-Way Agreements

79 Paragraph 45 of the 34th Supplemental Order required Qwest to modify SGAT section 10.8.2.27 to reflect AT&T’s proposed language on pages 3 and 4 of Exhibit 1522, except for the changes related to section 10.8.2.27.4. 

80 Qwest.  Qwest’s SGAT reflects the required changes to sections 10.8.2.27.2 and 10.8.2.27.3.  In SGAT section 10.8.2.27.1, however, Qwest omitted the following sentence:  “If Qwest has a copy of the agreement Qwest will provide the agreement to the CLEC at the same time that it provides the matrix to the CLEC.”  SGAT section 10.8.2.27.4, as filed with the Commission, prohibits CLECs from disclosing the contents, terms, or conditions of right-of-way agreements to employees engaged in product management, as well as other employees.  See Ex. 1807.
81 AT&T.  In comments filed on June 18, 2002, AT&T points out that SGAT section 10.8 and exhibit D in the Utah SGAT Lite filed on June 6, 2002 contain numerous provisions that differ from those in the June 11, 2002 Washington SGAT.  AT&T’s Response to Qwest’s Notice of Updated Statement of Generally Available Terms and Conditions as of June 11, 2002, at 1-2 (AT&T’s Response).  AT&T states that for purposes of resolving issues concerning access to right-of-way agreements, AT&T would accept the revisions to section 10.8 and Exhibit D as they were actually filed in Utah.

82 Discussion and Decision.  The only remaining disputed issue for Checklist Item No. 3 that was discussed in the 34th Supplemental Order was the language in SGAT section 10.8.2.27.4.  The Commission’s request to the parties to file settled SGAT language from Utah and other states was limited to SGAT section 10.8.2.27.4.  The discussions and evidence considered in Utah that led to the filing of the Utah SGAT Lite, which addresses all of SGAT section 10.8 and Exhibit D, were not presented or considered in Washington.  The Commission, therefore, will not entertain AT&T’s proposal to accept the entire section 10.8 and Exhibit D of the Utah SGAT Lite.  We will focus our decision only on the Utah language agreed upon for SGAT section 10.8.2.27.4.

83 Qwest’s SGAT section 10.8.2.27.4 would prohibit CLEC product management employees from accessing right-of-way agreements.  In the SGAT Lite that Qwest filed in Utah on June 6, 2002, in compliance with Utah orders concerning this issue, there was no such restriction for product management employees. 
   In that SGAT, Qwest represents the revisions as “post-workshop consensus language that complies with the Utah MTE/ROW Orders.”  Product management employees, who may be responsible for contacts with customers, should not be precluded from reviewing right-of-way agreements.  Production management employees may require access to that information to determine if a customer’s needs will be met by similar access to a building.  

84 Qwest must amend SGAT section 10.8.2.27.4 in the Washington SGAT so that the second-to-last sentence reads as follows:

CLEC further agrees that CLEC shall not disclose the contents, terms, or conditions of any agreement provided pursuant to Section 10.8.2.27 to any CLEC agents or employees engaged in sales or marketing efforts on behalf of CLEC.

Qwest must also modify section 10.8.2.27.1 to add the omitted sentence.

4. 
WA LOOP 3(a)/3(b):  Access to LFACS and MLT – Access to Back Office Information

85 Paragraphs 57 and 66 of the 34th Supplemental Order required Qwest to provide CLECs access to all back office information pertaining to loop qualification accessible to any Qwest personnel, within the same time intervals Qwest provides the information to its own retail personnel.  The Commission ordered Qwest to delete the following phrase from SGAT section 9.2.2.8 on page 126 of Exhibit 1667: “To ensure parity with Qwest retail operations.”  34th Supplemental Order, ¶¶57, 66.  

86 Qwest.  In its June 11, 2002 compliance SGAT, Qwest deleted the parity language in SGAT section 9.2.2.8.  See Ex. 1807.  Qwest also added a new SGAT section, 9.2.2.8.6, containing the procedures CLECs must use when loop make-up information for a facility is not contained in the loop qualification tools, as well as the timetable Qwest will follow in providing the information to CLECs.  Id. 

87 AT&T.  AT&T concurs with the language Qwest included in SGAT section 9.2.2.8.6, but points out that there is similar, but not identical language in SGAT section 9.2.2.8.  AT&T’s Response at 4.  AT&T assumes that this repetition is inadvertent and requests that Qwest delete the last half of SGAT section 9.2.2.8.  AT&T states that if the duplicate language in 9.2.2.8 is deleted, it will consider the issue closed.  Id.  
88 Discussion and Decision.  A review of SGAT sections 9.2.2.8 and 9.2.2.8.6, as well as previous discussions of this issue, indicates that the procedures for manual look-up of loop information contained in SGAT section 9.2.2.8 have been superseded by Qwest’s new section 9.2.2.8.6.  In order to reduce possible confusion over the differences in the two sections, Qwest must delete the portion of SGAT section 9.2.2.8 beginning with “If the Loop make-up information for a particular facility” and ending at the end of the paragraph.  With this modification, we find the new language in SGAT section 9.2.2.8.6 acceptable.

5. 
WA LOOP 3(a)/3(b): Access to Spare Loop Information Where IDLC Systems are Deployed

89 Paragraph 74 of the 34th Supplemental Order provided guidance to the parties’ continuing discussions about language in SGAT section 9.2.2.1.3.1 regarding access to spare loop information where IDLC systems are deployed, and that section’s relationship with language concerning access to loop information contained in SGAT section 9.2.2.8 and its subsections.  

90 Qwest.  Qwest made no changes to the SGAT in response to paragraph 74 of the 34th Supplemental Order.
91 AT&T.  AT&T observes that Qwest made no changes to the SGAT for this issue. AT&T’s Response at 3-4.  AT&T suggests modifications to SGAT section 9.2.2.1.3.1 to refer to SGAT section 9.2.2.8 as controlling the procedures for access to information, and to state that Qwest may recover its costs for mediated access in the same manner as Qwest recovers OSS transition costs. 

92 Discussion and Decision.  The modifications proposed by AT&T to SGAT section 9.2.2.1.3.1 succeed in cross-referencing the two SGAT sections, and in clarifying the procedures for access and cost recovery for access to spare loop information.  Qwest, therefore, must modify SGAT section 9.2.2.1.3.1 as reflected on pages 3 and 4 of AT&T’s Response.  
6.
Section 272(e)(1)

93 In paragraphs 125 and 126 of the 34th Supplemental Order, the Commission required that, to the extent that Qwest’s ordering processes for long distance exchange access and telephone exchange access are the same as those for exchange access in the local market, Qwest must reflect in its chart whether the definitions and calculations used in the reporting measures required under section 272(e)(1) are consistent with the applicable PIDs for exchange access in the local market.  The Commission also required Qwest to address the seeming inconsistencies in its statements in order to give this Commission confidence that it will be able to demonstrate its compliance with section 272(e)(1), and in particular, how Qwest will disaggregate its data as required by the FCC.
94 Qwest.  Qwest filed a pleading with the Commission on June 11, 2002, in response to the Commission’s order.  Qwest attached a revised chart reflecting its section 272(e)(1) obligations, modified to include definitions and calculations for each measure proposed for inclusion.  For the measures that are identical to established PIDs, the definitions and calculations are the same as for the PIDs.  The cover pleading also states that Qwest has modified its EXACT system to pick up the customer name from the ASR to identify the customer and thereby identify the BOC affiliates included in the calculations. 

95 Discussion and Decision:  The modification Qwest proposes to its EXACT system should work to produce the information necessary for compliance with section 272(e)(1).  Likewise, Qwest’s revised chart of reporting measures for provisioning of exchange access and telephone exchange access complies with the Commission’s 34th Supplemental Order.  With these changes, we find that Qwest has complied with the requirements of section 272(e)(1), and section 272 overall.
7.
Compliant SGAT Language

96 For the issues identified in the table below, Qwest’s SGAT and related documents comply with the Commission orders indicated in the table:  
	Issue No.
	Order and Paragraph
	Change Required by the Order
	Reference and SGAT Section

	WA-I-5
	34th Supp. Order, ¶18.
	Qwest must clarify the language in section 7.3.2.1.1 to address situations where the POI is at a tandem switch and entrance facilities charges would not apply between the POI and the Qwest serving wire center nearest to the CLEC switch.
	Ex. 1807, section 7.3.2.1.1

	WA-CL2-15, WA-UNE-C-11, WA-EEL-5
	34th Supp. Order, ¶32.
	Qwest must modify the SGAT to reflect AT&T’s proposed modifications to SGAT sections, as reflected in Exhibit 1516.
	Ex. 1807, sections 9.1.2.1, 9.1.2.1.3, 9.1.2.1.3.1, and 9.1.2.1.3.2



	WA-CL2-15, WA-UNE-C-11, WA-EEL-5
	34th Supp. Order, ¶33.
	Qwest must modify SGAT section 9.19 as reflected on Exhibit 1517, except that the phrase “or when CLEC elects to request construction in lieu of having an order held for lack of available facilities” should not be deleted.
	Ex. 1807, section 9.19

	WA LOOP 3(a)/3(b)
	34th Supp. Order, ¶65.
	Qwest must allow CLECs to audit back office information pertaining to loop information.  
	Ex. 1807, section 18.1.1 

	WA LOOP 3(a)/3(b)
	34th Supp. Order, ¶66.
	Qwest must modify the sentence added to SGAT section 9.2.2.8, and the second sentence of SGAT section 18.1.1.
	Ex. 1807, sections 9.2.2.8, 

18.1.1 

	Number Portability
	34th Supp. Order, ¶¶104-5.
	Qwest must modify SGAT section 10.2.5.3.1, as it appears in Qwest’s April 5 SGAT by deleting the words “try to.”  Qwest must also modify section 10.2.2.4 by deleting the last sentence.  
	Ex. 1807, sections 10.2.5.3.1, 

10.2.2.4


8.  Effective Date of SGAT

97 Qwest requests in its June 11, 2002, Notice of Updated Statement of Generally Available Terms and Conditions that the Commission allow the seventh revised SGAT to become effective as of July 10, 2002.  See Ex. 1805 at 6.  As discussed above, the seventh revised SGAT and exhibits, specifically Exhibit K – the QPAP, do not yet comply with the Commission’s orders.  Qwest must file a revised SGAT including a revised Exhibit K with the Commission by Tuesday, June 25, 2002.  If that SGAT and Exhibit K comply with the requirements discussed above in this order, the Commission will allow that SGAT and all exhibits to become effective as of July 10, 2002.  

V.  FINDINGS OF FACT

98 Having discussed above in detail the oral and documentary evidence received in this proceeding concerning all material matters, and having stated findings and conclusions upon issues at impasse between the parties and the reasons and bases for those findings and conclusions, the Commission now makes and enters the following summary of those facts.  Those portions of the preceding detailed findings pertaining to the ultimate findings stated below are incorporated into the ultimate findings by reference.  

99 (1) 
Qwest Corporation, formerly known as and sometimes referred to in this Order as U S WEST Communications, Inc., is a Bell operating company (BOC) within the definition of 47 U.S.C. section 153(4), providing local exchange telecommunications service to the public for compensation within the State of Washington.

100 (2) 
The Commission is an agency of the State of Washington vested by statute with the authority to regulate the rates and conditions of service of telecommunications companies within the state, to verify the compliance of Qwest with the requirements of section 271(c) of the Telecommunications Act of 1996, and to review Qwest’s Statement of Generally Available Terms, or SGAT, under section 252(f)(2) of the Act.

101 (3) 
Section 271 of the Act contains the general terms and conditions for BOC entry into the interLATA market.

102 (4) 
Pursuant to 47 U.S.C. section 271(d)(2)(B), before making any determination under this section, the FCC is required to consult with the state commission of any state that is the subject of a BOC’s application under section 271 in order to verify the compliance of the BOC with the requirements of section 271(c).    

103 (5) 
Pursuant to 47 U.S.C. section 252(f)(2), any BOC statement of terms and conditions filed with the state commission under section 252(f)(1) must comply with sections 251 and 252(d) and the regulations there under in order to gain state commission approval.  

104 (6) 
At paragraph 51 of the 30th Supplemental Order, the Commission specifically limited application of the revenue cap to the payments under the QPAP.

105 (7) 
Paragraph 56 of the 30th Supplemental Order requires Qwest to update section 12 of the QPAP to reflect the use of current ARMIS Net Revenue data rather than 1999 ARMIS results.  

106 (8) 
During the June 5 hearing, Qwest agreed to modify section 12.1 as reflected in Exhibit 1687.

107 (9) 
Qwest had an opportunity to raise the issue of critical values for Tier 2 payments in its petition for reconsideration and did not. 

108 (10)
Qwest’s response to Bench Request No. 57 demonstrates that Qwest’s proposal to modify the critical value used to determine Tier 2 payments would significantly lower Tier 2 payments made to the state.

109 (11)
Qwest has not modified SGAT section 8.4.1.10 as required by paragraph 28 of the 33rd Supplemental Order. 

110 (12)
During the June 5 hearing, Qwest and the Joint CLECs agreed upon SGAT and QPAP language concerning collocation payments.

111 (13)
In its response to Bench Request No. 54, Qwest provided a copy of the April 11, 2001, order entered in Colorado concerning reporting of special access performance measures, as well as a description of the reporting process for Washington state.  

112 (14)
Qwest agreed during the June 5 hearing to include the line sharing performance measure in Attachment 1 of the QPAP.  In addition, the Joint CLECs agreed with Qwest’s proposal that the PIDs be included as Exhibit B to the SGAT.  

113 (15)
Qwest proposes to replace section 16 of the QPAP with a new section 16, which it describes in Exhibit 1680 as “the most recent and final CPAP language related to the six-month review, with modifications Qwest believes are appropriate in light of the differences between the two plans.”  

114 (16)
During the June 5 hearing, Qwest agreed to delete sections 11.3.1 through 11.3.3 of the QPAP and to modify the QPAP to delete references to the Special Fund.  

115 (17)
Qwest has replaced the language in section 15 of the QPAP as requested in paragraph 241 of the 30th Supplemental Order, but has modified section 15.1 to include an additional sentence concerning coordination with other state and regional audits.

116 (18)
Qwest has modified section 11.2 of the QPAP as required by paragraph 220 of the 30th Supplemental Order, except that Qwest included additional language concerning payment via electronic fund transfers that does not form a complete sentence.

117 (19)
The parties agreed during the June 5 hearing to add language to section 11.2 of the QPAP appearing in Exhibit 1687.   

118 (20)
Qwest has modified SGAT section 7.3.2.1.1 as required by paragraph 17 and 18 of the 34th Supplemental Order, but has not modified section 7.1.2.1, which describes and defines the Qwest-provided DS1 and DS3 facilities CLECs may use for interconnection arrangements.

119 (21)
On June 11, 2002, Qwest filed confidential documents outlining its build criteria for DS1 and DS3 retail facilities.  The documents describe Qwest’s general guidelines for how projects will be prioritized for construction, including specific cost criteria to be used in the decision-making process.  On June 18, 2002, Qwest filed a response to Bench Request No. 60, identifying the effective date of the documents, as well as where the documents are located and updated within Qwest.   

120 (22)
Qwest has modified the SGAT to include a new section, 9.1.2.1.5, which provides that CLECs may review reports of actual builds, subject to the confidentiality provisions of SGAT section 5.16.

121 (23)
Paragraph 45 of the 34th Supplemental Order required Qwest to modify SGAT section 10.8.2.27 to reflect AT&T’s proposed language on pages 3 and 4 of Exhibit 1522, except for the changes related to section 10.8.2.27.4.

122 (24)
Qwest has modified its SGAT to reflect the changes required for sections 10.8.2.27.2 and 10.8.2.27.3, but omitted a sentence in SGAT section 10.8.2.27.1.

123 (25)
Qwest has modified SGAT section 10.8.2.27.4, to prohibit CLECs from disclosing the contents, terms, or conditions of right-of-way agreements to employees engaged in product management, as well as other employees.

124 (26)
Qwest has deleted the parity language in SGAT section 9.2.2.8, as required by paragraphs 57 and 66 of the 34th Supplemental Order, and has added a new SGAT section, 9.2.2.8.6, containing the procedures CLECs must use when loop make-up information for a facility is not contained in the loop qualification tools, as well as the timetable Qwest will follow in providing the information to CLECs. 

125 (27)
Qwest made no changes to the SGAT in response to paragraph 74 of the 34th Supplemental Order.
126 (28)
AT&T has proposed modifications to SGAT section 9.2.2.1.3.1 to refer to SGAT section 9.2.2.8 as controlling the procedures for access to information, and to state that Qwest will recover its costs for mediated access in the same manner as Qwest recovers OSS transition costs.

127 (29)
In response to paragraphs 125 and 126 of the Commission’s 34th Supplemental Order, Qwest filed a pleading with the Commission on June 11, 2002, providing a revised chart reflecting its 272(e)(1) obligations, and describing modifications to Qwest’s EXACT system.

VI.  CONCLUSIONS OF LAW

128 (1)
Having discussed above in detail all matters material to this decision, and having stated general findings and conclusions, the Commission now makes the following summary conclusions of law.  Those portions of the preceding detailed discussion that state conclusions pertaining to the ultimate decisions of the Commission are incorporated by this reference.

129 (2)
The Commission has jurisdiction over the subject matter of this proceeding and the parties to the proceeding.

130 (3)
The cap on 36 percent of ARMIS net revenue is limited to payments made under the QPAP.  Consistent with paragraphs 65 and 66 of the 33rd Supplemental Order concerning the election of remedies under the QPAP, the cap does not limit liquidated damages under any interconnection agreement or any payments made for the same underlying activity or omission under any contract, order, or rule.

131 (4)
Exhibit 1682, the summary of the PEPP collaborative, does not demonstrate the “expectation” Qwest alleges concerning the application of critical values for Tier 2 measures.  Because we cannot verify the content of Qwest’s conversation with the FCC concerning Tier 2 critical values, we will apply less weight to the evidence.

132 (5)
Due to the significant effect on Tier 2 payments of Qwest’s proposal to modify critical values, and because Qwest failed to raise the matter in its petition for reconsideration, we reject Qwest’s request to modify the critical value for Tier 2 payments.  

133 (6)
The information Qwest provided in response to Bench Request No. 54 is sufficient to address our concerns about Qwest’s reporting of special access performance measures in Washington state.  

134 (7)
In paragraph 135 of the 30th Supplemental Order, the Commission intended that Qwest increase the payments for high-value services, but not lower payments for low-value services.  Although Qwest may have misinterpreted the Commission’s intent and would have sought reconsideration of the issue, it is now too late for Qwest to seek reconsideration. 

135 (8)
Because it is unclear whether future events may require changes to a performance assurance plan, the QPAP should not be self-limiting.  Performance assurance plans should remain flexible to address issues that may arise over time, including, but not limited to whether performance measures must be adjusted.  States must retain authority for ongoing oversight over performance assurance plans and retain flexibility over how a plan should be changed. 

136 (9)
Qwest made its proposal for changes to section 16 of the QPAP after the Commission entered an order on Qwest’s petition for reconsideration.  Because Qwest has made its proposal so late in this proceeding, and because it appears that Qwest’s proposal would significantly limit the modifications that could be made to the QPAP, we deny Qwest’s request to modify section 16 of the QPAP as set forth in its compliance filing.

137 (10)
Qwest’s proposed modification to section 15.1 of the QPAP does not comply with the Commission’s 30th and 33rd Supplemental Orders.  Qwest’s language imposes mandatory requirements on the Commission that may limit the Commission’s ability to conduct an audit under the QPAP, independent of an audit conducted by another state or multi-state process.  

138 (11)
Except for the issues discussed in this order, Qwest’s QPAP complies with certain requirements of the Commission’s 30th and 33rd Supplemental Orders, as set forth in paragraph 69 of this order.  
139 (12)
The SGAT section defining facilities that CLECs may use for interconnection should include Direct Trunked Transport as well as Entrance Facilities, as Direct Trunked Transport logically falls into the category of “Qwest-provided DS1 and DS3 facilities” that CLECs may use for interconnection.

140 (13)
The availability of actual build reports, coupled with the dissemination of Qwest’s build criteria for DS1 and DS3 retail facilities, should provide CLECs with adequate information to determine whether parity exists between Qwest’s build policies for retail and wholesale customers.

141 (14)
Product management employees, who may be responsible for contacts with customers, should not be precluded from reviewing right-of-way agreements, as the employees may require access to that information to determine if a customer’s needs will be met by similar access to a building.

142 (15)
The procedures for manual look-up of loop information contained in Qwest’s SGAT section 9.2.2.8 have been superseded by Qwest’s new SGAT section 9.2.2.8.6.  Retaining both sections in the SGAT may cause confusion.

143 (16)
AT&T’s proposed modifications to SGAT section 9.2.2.1.3.1 succeed in cross-referencing the two SGAT sections, and in clarifying the procedures for access and for cost recovery for access to spare loop information.  

144 (17)
Qwest’s chart of reporting measures for provisioning of exchange access and telephone exchange access, and Qwest’s proposed modification to its EXACT system, comply with paragraphs 125 and 126 of the 34th Supplemental Order. Qwest has demonstrated its compliance with the requirements of section 272(e)(1), and section 272 overall.

145 (18)
Except for the issues discussed in this order, Qwest’s SGAT complies with certain requirements of the Commission’s 34th Supplemental Order, as set forth in paragraph 96 of this order.

146 (19)
Qwest’s seventh revised SGAT and exhibits, specifically Exhibit K – the QPAP, does not comply with the Commission’s orders.

147 (20)
If Qwest files an SGAT and Exhibit K that comply with the requirements set forth in this order, the Commission will allow the SGAT and all accompanying exhibits to become effective as of July 10, 2002.

VII.  ORDER

148 IT IS ORDERED That Qwest must file a complete, revised SGAT, including an Exhibit K, or QPAP, on June 25, 2002, that complies with the following requirements:

149 (1)
Qwest must modify QPAP section 12.1 as reflected on page 7 of Exhibit 1689, except that Tier 2 assessments or payments made by Qwest shall be subject to the revenue cap.

150 (2)
Qwest must modify section 12.1 as reflected in Exhibit 1687.  

151 (3)
Qwest must modify sections 7.2, 7.3, 9.1, 9.1.1, and 9.1.2 of the QPAP to remove the changes reflected in Exhibit 1681 that do not address requirements from the 30th or 33rd Supplemental Orders.

152 (4)
Qwest must include in the QPAP and SGAT to be filed on June 25, 2002, the language the parties have agreed to concerning collocation payments and WAC 480-120-560.

153 (5)
Qwest must add the line sharing performance measure to Attachment 1 of the QPAP and modify section 20 of the SGAT as reflected in Exhibit 1687.

154 (6)
Qwest must modify Table 2A of the QPAP to increase the base value of payments for residential and business resale, and UBL-2 wire/analog loops to $150.

155 (7)
Qwest must modify section 16 of the QPAP as ordered in paragraph 146 of the 30th Supplemental Order.

156 (8)
Qwest must modify the QPAP to delete sections 11.3.1 through 11.3.3 and all other references to the Special Fund.

157 (9)
Qwest must remove from section 15.1 of the QPAP the additional language Qwest proposes to address coordination with other state and regional audits.

158 (10)
Qwest must modify the QPAP to include in section 11.2 of the QPAP the language the parties have agreed to, reflected in Exhibit 1687.

159 (11)
Qwest must modify the first sentence in SGAT section 7.1.2.1 as set forth in paragraph 74 of this order.

160 (12)
Qwest must amend SGAT sections 10.8.2.27.1 and 10.8.2.27.4 as set forth in paragraph 84 of this order.

161 (13)
Qwest must delete the portion of SGAT section 9.2.2.8 beginning with “If the Loop make-up information for a particular facility” and ending at the end of the paragraph.

162 (14)
Qwest must modify SGAT section 9.2.2.1.3.1 as described in paragraph 92 of this order.
DATED at Olympia, Washington and effective this 20th day of June, 2002.

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

MARILYN SHOWALTER, Chairwoman






RICHARD HEMSTAD, Commissioner

PATRICK J. OSHIE, Commissioner

�  After this proceeding began, U S WEST merged and has become known as Qwest Corporation.  For consistency and ease of reference we will use the new name Qwest in this Order.


�  Pub. L. No. 104-104, 110 Stat. 56, codified at 47 U.S.C. § 151 et seq.


� Seven states--Iowa, Utah, North Dakota, Wyoming, Montana, Idaho, and New Mexico—have held a joint proceeding, known as  the Multi-state Proceeding, similar to the proceeding in Dockets No. UT-003022 and UT-003040 to evaluate Qwest’s SGAT and Qwest’s compliance with section 271 of the Act. The states participating in the Multi-state Proceeding hired a facilitator, Mr. John Antonuk of The Liberty Consulting Group, to conduct the workshops and hearings and prepare reports following each workshop or hearing.  The facilitator issued a report on October 22, 2001 following the QPAP hearings.


� Qwest’s June 11, 2002, seventh revised SGAT has been admitted as Exhibit 1806.  The redlined version of the SGAT has been admitted as Exhibit 1807.


� In August 2000, eleven states in Qwest’s region--Washington, Oregon, Iowa, Nebraska, North Dakota, South Dakota, Utah, Wyoming, Montana, Idaho, and New Mexico--formed a collaborative to discuss Qwest’s Post Entry Performance Plan (PEPP), known as the ROC PEPP collaborative.  The Regional Oversight Committee, or ROC, is composed of representatives of the regulatory commissions in states in which Qwest provides local exchange service.  


� Qwest’s reference to its conversation with the FCC appears at pages 40-41 of its September 13, 2001 brief filed in the Multi-state Proceeding.  


� During argument, Qwest agreed to modify section 9.0 of the QPAP as requested by the Joint CLECs.  This has not yet been reflected in Qwest’s QPAP.


� Upon review of this issue, we note that the correct exhibit reference is Exhibit 1204–C at page 12.


� In the Matter of the Application of Verizon Pennsylvania Inc., Verizon Long Distance, Verizon Enterprise Solutions, Verizon Global Networks Inc., and Verizon Select Services Inc. for Authorization to Provide In-Region, InterLATA Services in Pennsylvania, Memorandum Opinion and Order, CC Docket No. 01-138, FCC 01-269, ¶¶127-32 (rel. Sept. 19, 2001).


� In the Matter of Application of Bell Atlantic New York for Authorization Under Section 271 of the Communications Act To Provide In-Region, InterLATA Service in the State of New York, Memorandum Opinion and Order, CC Docket No. 99-295, FCC 99-404, ¶429 (rel. Dec. 22, 1999); see also In the Matter of SBC Communications Inc., Southwestern Bell Telephone Company and Southwestern Bell Communications Services, Inc., d/b/a Southwestern Bell Long Distance Pursuant to Section 271 of the Telecommunications Act of 1996 to Provide In-Region, InterLATA Services in Texas, Memorandum Opinion and Order, CC Docket No. 00-65, FCC 00-238, ¶420 (rel. June 30, 2000).


� Qwest’s Notice of Updated Section 10.8 and Exhibit D to Statement of Generally Available Terms and Conditions to Comply with Commission Orders, filed in Utah Docket No. 00-049-08, dated June 6, 2002.





